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Bronx  Obb  and  Electric  Company,  In  the  matter  of  the  bearing  on  tlw 
motion  ol  tlte  Commiaaion  at  to  lawfulneas  and  reanmableneaa  of  a 
minimum  rat«  or  charge  for  electric  eerrice  by 95 
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narde  in  the  borough  of  Brooklyn,  city  of  New  York,  and  for  an  order 
granting  advance*  in  rates  and  permitting  change  from  cajidle-power 
to  British  thermal  unit 70 

Bro<Alyn  Edistm  Company,  Inc.,  Application  for  permiBsion  to  merge 
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plant  and  property   16S 

BrocAlyn  Edison  Conpany,  Inc.,  Petition  for  an  order  authorizing  it  to 
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Bosttm  road,  in  Bronx  borou|^,  city  of  New  York,  and  from  and  to 
points  along  said  company's  rout«  between  such  temunals 32 

Inteilwiiongh  Rapid  Transit  Company,  Hearing  on  motion  of  the  Com- 
mission as  to  the  improrement  and  addition  to  the  plant,  regulations 
and  practices  of,  in  respect  to  paasenger  transportation  on  ita  subway 
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JackBOTi,  William  H.,  Company,  Coraplaint  of,  against  the  Edlaon  Elec- 
tric Illuminating  Company  of  Brooklyn,  aa  to  alleged  refusal  to  fur- 
niah  electric  current  for  power  purpoeea  at  Nos.  336-336  Carroll  street, 
bcotHigh  of  Brooklyn,  city  of  New  York 145 
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senger fares  and  complaint  in  reference  thereto 244 
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misdon   to   increase   passenger    fares 346 

Babylon  >Railroad  Company  and  Long  Island  Lighting  Company,  Joint 
applications  of,  as  to  rate  to  be  charged  the  railroad  company  for 
electricity    230 

Barker,  Town  of,  Niagara  county.  Complaint  of  F.  M.  Bradley  and 
another  against  New  York  Telephone  Company,  as  to  rates  and  service 
therein 273 

Bc^d,  R.  H.,  Complaint  of,  against  A.  8.  Burleson,  Postmaster  General, 
and  New  York  Telephone  Company,  aa  to  charge  for  Installation  of 
telephone  service  at  hia  residence  in  New  York  city 388 

Bradley,  F.  M.,  and  the  Weat  Somerset  Cold  Storage  Company,  Inc., 
Complaint  of,  against  the  New  York  Telephone  Company,  as  to  rates 
and  serviccB  at  Barker,  Niagara  county 273 

Buffalo  and  Lake  Erie  Traction  Company,  Application  of  George  Bullock, 
as  reeedver  of,  for  permission  to  increase  the  fare  charged  passengers 
on  interurban  cars  of  said  railroad 3S3 

Buffalo  and  Lake  Erie  Traction  Company,  Petition  by  recover  of,  for 
approval  of  a  declaration  of  atiandonment  of  portions  of  the  con- 
structed route  of  the  Dunkirk  Street  Railway,  leased  and  contr<dled 
by  petitioner,  in  the  city  of  Dunkirk 325 

Buffalo,  City  of.  Complaint  of,  against  International  Railway  Company, 
as  to  passenger  fares  in  Buffalo 330 

Bullock,  George,  as  recMver  of  Buffalo  and  Lake  Erie  Traction  Company, 
Application  of.  for  pemuBaion  to  increase  th«  fare  charged  passengers 
on  interurban  oars  of  said  railroad 363 

Burleson,  A.  S.,  and  New  Yoric  Telephone  Company,  Separate  complaints 
against  each  by  H.  Taneubaum,  Arthur  Selig,  IT.  H.  Boyd,  B.  Eckatein, 
Henry   A.  Rubino,  Mrs.  A.  M.  White,  of  Buffalo,  and  correspondence 
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complunts  of  Sunuel  A.  Cohen  uid  Joaeirii  HtAnuui,  in  relation  to  the 
authority  of  the  PostmMt«r  Qeueral  aa  to  local  or  iiitrastat«  teltgr^ph 
and  telapboae  ajstems 3S8 

Bnchini,  Flori,  Petition  o<,  for  th«  operfttion  of  a  State  auto  bua  niut« 
in  the  city  of  White  Plains,  such  route  extending  aiso  to  rieaBOJit- 
ville,  Weatdiester  oountf 270 

Central  HudsoD  Gu  nnd  Electric  Company,  In  the  matter  of  aervice  fur- 
uiriied  by,  under  its  "  optional  service  "  rate  for  electricity 307 

City  of  Amsterdam,  Complaint  at,  against  Chuctanunda  Gas  Light  Com- 
pany, as  to  pricoe  proposed  to  be  charged  the  public  in  said  city 382 

Cohen,  Samuel  A.,  Complaint  of,  ageinet  A.  S.  Burleson,  Postmaster  G«n- 
eral,  ant)  New  York  Telephone  Companj',  aa  to  telephone  charges 388 

Dunkirk  Street  Railway,  In  the  matter  of  the  petitkai  of,  for  approval 
of  a  dcclaivtion  of  abandonment  of  portions  of  the  constructed  route 
of  the  said  railway,  in  the  city  of  Dunkirk 32S 

Eckstein,  B.,  Ctffiiplaint  of,  against  A.  8.  Burlnon,  Postmaster  General, 
and  New  Yoric  Telephone  Company,  as  to  charge  for  installation  of 
telephone  service  at  ccoaplainant's  store  in  New  York  city 3S8 

Fraida,  Johnatown  and  Gloversville  Railroad  Company,  Petition  of,  for 
permission  to  increase  pasaeiiger  fares 300 

Frost  Gas  Company,  Petition  of,  for  authority  to  acquire  all  the  capital 
stock  of  the  Republic  Light,  Heat  and  Power  Compsnj',  Inc 210 

Fubrmann,  I<ouis  P.,  individually  and  as  Mayor  of  Buffalo,  Complaint 
of,  against  International  Railway  Company,  as  to  passenger  tares  in 
BnlTalo    339 

Graves,  Ross,  of  Buffalo,  against  Iroqoou  Natural  Gas  Company,  Alleg- 
ing insufficient  supply  of  naturaJ  gas  and  that  the  illuminating  and 
heating  power  of  said  gas  is  not  sufficient 256 

Hoffman,  Joseph,  Correspondence  complaint  of,  against  A.  S,  Burleson, 
Postmaster  General,  and  New  York  Telephone  Company,  as  to  telephone 
charges   388 

Hudson  Valley  Railway  Company,  Petition  of,  for  permission  to  increase 
passenger  fares    223 

Hudson  Valley  Railway  Company,  Petition  of,  under  Public  Service  Com- 
missious  Law,  for  permission  to  increase  pasflenger  fares 250 

International  Railway  Company,  Complaint  of  city  of  Buffalo  against, 
OB  to  passenger  fares  in  that  city 339 

Ithaca  Traction  Corporation,  Petition  of,  for  permission  to  increase 
passenger  tares   241 

Judge,  W.  J.,  owner  and  operator  of  franchises  tor  the  distribution  uf 
illuminating  gas  in  the  city  of  Buffalo,  Complaint  of  Samuel  R.  Wickett 
and  others  against 231 

Lawrmce  Park  Heat,  Light  and  Power  Company,  In  the  matter  of  the 
petition  and  supplemental  petition  of,  for  permission  to  exercise  cer- 
tain rights  and  privil^fee  granted  to  it  by  the  village  of  Bronzville, 
also  for  order  to  show  cause  why  petitioner  should  not  discontinue 
operations  under  the  permit  described  in  petition 371 

Long  Island  Lighting  Company  and  Babylon  Railroad  Company,  Joint 
applicationa  of,  as  to  rate  to  be  charged  the  railroad  company  for 
eltvtridty    -. 
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Maloney,  F,  R.,  Complaint  ot,  against  Norwood  and  St.  Lawrence  Rail- 
roid  Company,  as  to  increased  freight  rates 334 

Hiddl^wrt,  Niagara  coantj,  and  others.  Complaint  ot,  againat  the  New 
York  Central  Railroad  Company,  as  to  a  culvert  in  said  village  under 
said  railroad  329 
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port,  Niagara  county,  and  others  against,  as  to  a  culvert  in  said  village 
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New  York  Central  Railroad  Company,  lessee.  Application  of,  for 
elimination  of  West  Shore  grade  crossing  at  South  William,  Kemp 
and  South  Water  streets,  in  the  city  of  Newburgh,  N.  Y 218 

New  York  Central  Railroad  Company,  Petition  ot,  for  the  closing  of 
several  grade  and  one  overgrade  crossing  in  the  town  of  Saugerties, 
Ulster  County,  on  the  line  of  the  West  Shore  Railroad,  lessor 22ft 

New  York  State  Railways,  Petition  of,  for  permission  to  increase  pas- 
senger fares  275 

New  York  Telephone  Company  and  A.  S.  Burleson,  Postmaster  General, 
Separate  complaints  against  each  by  M.  Tanenbaum,  Arthur  Selig, 
H.  H,  Boyd,  B,  Eckstein,  Henry  A.  Rubino,  Mrs.  A.  SI.  White,  of 
Buffalo,  and  correspondence  complaints  of  Samuel  A.  Cohen  and  Joseph 
Hoffman,  in  relation  to  the  authority  of  the  Postmaster  General  as  to 
local  or  intrastate  telegraph  and  telephone  systems 388 

Norwood  and  St.  Lawrence  Railroad  Company,  Complaint  of  P.  R. 
Moloney,  of  Chase  Mills,  St.  Lawrence  county,  against,  as  to  increased 
freight  rates    334 

Peekskill  Lighting  and  Railroad  Company,  Petition  of,  for  permission  to 
increase  passenger  fares,  and  petition  of  said  company  for  consent  to 
charge  a  six  cent  fare  in  the  village  and  two  cents  for  transfers  to 
another  line 204 

Pennsylvania  Railroad  Company,  In  the  matter  of  the  complaint  of  ship- 
pers at  Himrod  Station,  Yates  county,  against,  as  to  proposed  discon- 
tinuance of  station 312 

Putnam  and  Westchester  Traction  Company,  Petition  of,  for  permission 
to  increase  passenger  fares  and  tor  consent  to  charge  a  eeven  cent  tare 
in  the  village  of  Peekskill  and  two  cents  for  transfers  to  another  line. ,  287 

Raquette  Lake  Railway  Company,  In  the  matter  of  the  petition  of,  for 
permission  to  cease  operation  ot  its  rulway  during  the  winter  season. .   317 

Republic  Light,  Heat  and  Power  Company,  Inc.,  and  South  Shore  Natural 
Gas  and  Fuel  Company,  Joint  petition  of,  tor  consent  to  the  transfer  of 
the  franchisee,  works  and  system  of  the  second  named  company  to  the 
first  named  company,  and  for  authority  to  the  first  named  company  to 
issue  capital  stock 207 
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Rnbino,  Henry  A.,  Complaint  of,  against  A,  8.  BurleBon,  Postmister  Gen- 
eral, and  New  York  Telephone  Company,  b«  to  charge  for  restoration  of 
telephone  Bcrvlce  at  his  residence  In  New  York  city 3B8 

Saugertiea,  Town  of.  Petition  of,  for  elimination  of  two  grade  crosiings 
over  the  tracks  of  the  West  Bhore  Hailroad 220 

8elig,  Arthur,  Complaint  of,  against  A.  S.  Burleson,  Postmaster  General, 
and  New  York  Telephone  Company,  aa  to  installation  charge  of  tele- 
phone service  at  complainant's  residence  in  New  York  city 368 

Southern  Mew  York  Power  and  Railway  Corporation,  In  the  matter  of 
the  petition,  in  the  form  of  a  complaint,  of,  for  permission  to  increase 
passenger  fares  except  in  the  city  of  Oneonta 352 
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other  company,  and  for  authority  to  the  second  named  company  to  issue 
capital  stock 207 

Tanenbaum,  M.,  Complaint  of,  against  A.  S.  Burleson,  Postmaster  Gen- 
eral, and  New  York  Telephtme  Company,  for  restoration  of  telephone 
•erriee  at  complainant's  residence  in  New  York  city 38B 
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Western  Union  Telegraph  Company,  In  the  matter  of  serrice  furnished 
by,  in  relation  to  the  delivery  of  messages 3T0 
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plaint of,  against  the  New  York  Telephone  Company,  as  to  rat«a  and 
service  at  Barker,  Niagara  county 273 

White,  Mrs.  A.  M.,  of  Buffalo,  Complaint  of,  against  A.  8.  Burleson, 
Postmaster  General,  and  New  York  Telephone  Company,  as  to  installa- 
tion charge  for  telephone 388 

Wickett,  Samuel  R.,  and  others.  Complaint  of,  against  W.  J.  Judge, 
owner  and  operator  of  franchisee  for  the  distribution  of  lllumiitating 
gas  in  the  city  of  Bufl^alo 231 

Yates  county,  Himrod  Station,  In  the  matter  of  the  complaint  of  shippers 
at,  against  Pennsylvania  Railroad  Company,  as  to  proposed  discontinu- 
ance of  station 312 
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aaid  town  438 
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chapter  9,  title  9,  in  reference  thereto,  and  also  chapter  181  of  the 
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AsmiAJ,  Mkbsaob 
(Truiiiiiitted  to  tlie  L^alature  JaniiaiT  1,  1919) 

To  the  Legislature: 

With  the  Christmas  Hymn  "  Peace  on  Earth  to  Men  of  Good 
Will "  still  ringing  in  our  ears,  we  begin  the  new  year  full  of 
thankBgiving  to  Divine  ProTidence  for  the  safe  return  of  our 
soldiers,  our  sailors  and  all  our  citizens  who  offered  themaelvea 
that  the  principles  upon  which  the  great  Republic  was  founded 
might  endure. 

Our  hearts  go  out  to  the  afflicted  families  who  have  but  the 
memory  of  their  loved  ones,  and  the  aad  sight  of  the  returning 
sick  and  wounded  puts  the  pang  of  sorrow  in  our  hearts.  Let  us, 
nevertheless,  greet  the  dawn  of  peace  as  meaning  the  end  of  the 
black  night  of  conflict  that  has  convulsed  practically  every  civil- 
ized nation  in  the  world.  The  new  era  that  is  coming  in  the 
United  States  puts  the  duly  upon  our  State  of  blazing  the  way 
in  the  conception  of  readjustment.  The  old  order  of  things  that 
means  standing  by  and  meeting  the  situation  when  it  presents 
itself  must  at  once  give  place  to  a  policy  of  initiation,  broadness 
of  vision,  and  foresight,  that  will  not  only  hold  the  position  that 
we  have  inherited  in  the  country's  affairs,  but  will  provide  for 
the  successful  solution  of  every  condition  that  can  arise. 

The  men  and  women  of  our  State  have  done  their  full  share. 
Let  us  not  be  content  with  what  we  have  accomplished,  rather 
let  na  prepare  to  build  for  the  future  of  our  national  life.  Our 
State  haa  been  called  upon  to  make  heavy  sacrifices  and  to  meet 
an  extraordinary  upheaval  in  living  and  working  conditions.  In 
the  wake  of  war  there  is  mnch  that  needs  readjustment,  and  ours 
is  an  opportunity  for  the  upbuilding  of  the  service  of  the  State 
to  the  people  on  permanently  progressive  lines. 

I  have  full  confidence  in  the  splendid  resources  and  possibilities 
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of  this  great  State  and  Nation,  and  in  the  soimdoesB  and  Tirilily 
of  our  people.  I  firmly  believe  that  if,  with  faith  in  the  future, 
we  devote  ourselves  wholeheartedly  to  the  normal  pursuits  of 
peace,  dealing  justly  with  one  another  in  a  spirit  of  mutual  help- 
fulness and  forbearance,  the  i>eriod  of  reconstruction  will  be  one 
of  prosperity  for  our  people; 

RECONSTKnCTIO  s 

The  problems  of  reconstructiou  that  will  confront  us  may  be 
divided  into  two  classes: 

First,  those  of  a  temporary  nature,  which  call  for  immediate 
measures  of  relief,  such  as  the  care  of  the  heroic  injured,  the 
impoverished  family  and  the  orphan  child.  Th^  are  certainly 
entitled  to  the  care  and  protection  of  the  State.  Likewise,  the 
question  of  unemployment  as  a  result  of  readjustment,  cries  to 
us  for  an  immediate  remedy. 

Among  the  temporary  tasks  of  reconstruction  which  confront 
us,  not  one  is  more  important  than  extending  help  to  returning 
soldiers.  Many  of  these  will  want  to  go  to  the  farm  where  they 
can  live  wholesome,  satisfying  lives  in  the  open  country.  Natur- 
ally a  large  part  of  those  who  seek  this  field  are  already  fitted 
for  that  life.  All  the  allied  countries  except  the  United  States 
have  made  generous  provision  for  helping  soldiers  to  become 
established  in  the  country  under  congenial  conditions.  This 
country  can  do  no  less. 

The  Secretary  of  the  Interior  has  submitted  to  the  country  a 
carefully  prepared  plan  of  co-operation  between  the  Federal  (Jov- 
emment  and  the  states  for  creating  soldier  settlements  in  every 
state  that  wishes  to  participate.  It  is  becoming  more  and  more 
apparent  that  the  ability  and  the  experieuce  of  our  agricultural 
leaders  should  be  mobilized  to  create  a  planned  rural  development 
which  will  include  coHDperative  organization  for  buying  and 
selling,  a  system  of  credit  that  will  give  broader  opportunities 
for  men  of  small  capital  to  become  farm  owners,  and  a  better 
social  life. 

The  soldier  settlementu  proposed  by  Secretary  Law  aim  to 
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bring  into  operation  all  of  these  agenciee  for  rural  progreas.  I 
am  inionned  there  are  thousands  of  unused,  but  really  very  good 
farms  available  in  all  aectiona  of  the  State;  and  these  farms 
can  be  obtained  under  proper  arrangement  for  those  who  want 
to  secare  them.  The  present  machinery  of  the  State  will  rea<lily 
take  care  of  this  need. 

The  co-operation  of  New  York  with  the  Federal  Government 
would  show  our  appreciation  of  the  sacrifices  of  the  soldiers, 
enlist  the  services  of  some  of  our  ablest  agricultural  leaders  in 
constructive  planning  and  be  a  demonstration  of  enduring  value 
to  the  State.  While  this  matter  will  receive  the  attention  of  the 
commiBsion  hereafter  spoken  of  in  this  message,  I  deem  it  of 
sufficient  importance  to  specifically  mention  it  to  your  Honorable 
Body  to-day. 

The  second  class  would  be  permanent  problems  of  reconstruc- 
tion which  will  give  to  our  people  a  full  realization  of  democracy 
at  home,  the  ideal  for  which  they  fought  so  valiantly  to  secure 
for  all  the  world. 

In  the  second  group  there  comes  to  my  mind  problems  pressing 
for  solution  as  follows: 

The  enactment  of  measures  of  taxation  which  will  bear  equally 
upon  all  classes  of  our  people. 

Provision  must  be  made  for  the  production  and  distribution 
of  the  necessaries  of  life  so  that  the  people  may  obtain  them  at 
the  lowest  cost 

We  must  enact  more  stringent  and  more  universal  laws  for  the 
protection  of  the  health,  comfort,  welfare  and  efficiency  of  our 
people. 

The  problems  of  finance  and  banking,  as  well  as  the  questions 
of  sanitation,  unemployment,  labor,  the  position  of  women  in 
industry,  education  and  military  training,  need  solution  as  peace 


The  readjustmrait  of  costs,  production  and  distribution  of  food 
stutfs  and  fuel,  wages  and  employment  alone,  present  very  large 
problem& 
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REOOnaTBUCTIOK    COMMISBION 

As  an  effective  means  of  assistance  in  the  solution  of  these 
problems,  I  shall  immediately  appoint  a  Reconstruction  Com- 
mission. That  we  may  be  well  advised  as  to  the  beat  means 
of  meeting  these  problems,  I  propose  to  call  to  my  aid  men  and 
women  of  the  State  who,  willing  to  give  their  time  and  service 
during  the  war,  will,  I  am  quite  sure,  be  equally  willing  to  aid 
the  State  in  this  period  of  reconstruction  and  readjustmoit.  This 
commission  can  call  to  its  aid  advisory  councils  throughout  the 
State.  To  their  aid  I  shall  summon  the  universities  of  the  State 
with  their  expert  staffs,  the  State  departments  and  the  voluntary 
social  and  civil  organizations  with  their  special  knowledge  of 
particular  problems.  In  this  way  we  will  be  able  to  co-ordinate 
the  functioning  of  the  State  departments  on  these  important  prob- 
lems and  be  advised  as  to  legislation  necessary  for  their  solntion. 
In  appointing  the  commission,  I  shall  recommend  specific  matters 
to  their  attention,  and  from  time  to  time  I  shall  recomm^d  to 
your  Honorable  Body  such  matters  as  they  deem  proper  subjects 
for  testation. 

During  this  period  of  reconstruction  we  must  not  forget  that 
New  York  State  is  now  the  commercial  center  of  the  world,  and 
that  the  great  business  interests  of  this  State  have  made  their 
sacrifices  because  of  war.  Irresponsible  and  wanton  attacks  on 
business  are  a  blow  to  capital  and  labor  alike.  The  prosperity 
of  the  working  man  depends  in  large  part  upon  the  prosperi^  of 
the  employer.  In  framing  laws  and  in  administering  govern- 
ment, it  is  therefore  of  prime  importance  that  legitimate  business 
should  be  safeguarded,  promoted  and  encouraged,  to  the  end  that 
we  maintain  our  financial,  commercial  and  industrial  supremacy. 

Education 
The  industrial  efficiency,  the  economic  soundness,  and  the  civic 
righteousness  of  the  State  very  largely  depend  upon  our  educa- 
tional system.  Ignorance  is  the  greatest  ally  of  poor  citizenship. 
It  should  be  our  objective  that  no  person  in  this  State  who  can 
be  brought'  under  our  influence  should  be  without  the  ability  to 
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read  atu)  write,  or  without  a  cle&r  conception  of  our  American 
institutions  and  ideals.  The  youth,  the  future  citizen  of  the 
State,  is  a  Ood-given  resource  which  should  be  conserved  with  all 
of  our  energy.  The  fundamental  law  itself  places  the  duty  on 
the  Legislature  to  provide  for  the  maintenance  and  support  of 
a  Sfystem  of  free  common  schools.  The  most  vital  force  in  the 
schoolroom  is  the  teacher.  The  highest  standard  of  qualifica- 
tions consistent  with  prevailing  economic  and  financial  conditions 
should  be  insisted  upon.  The  efficiency  of  the  school  cannot  rise 
above  the  standard  of  qualifications  set  for  the  teaching  service. 
To  bring  this  about  the  teachers  diould  be  adequately  paid  and 
fairly  pensioned. 

I  strongly  recommend  that  whatever  curtailment  may  be  neces- 
earj  elsewhere,  full  and  adequate  provision  be  made  for  the 
education  and  training  of  our  children. 

Public  Service  CouMissioirs 

There  is  widespread  disBatisfaction,  particularly  in  New  York 
Cily,  with  the  Public  Service  CommisBions. 

In  tbe  First  District,  a  radical  change  should  be  made  in  the 
stmcture  of  the  Commission  itself  if  it  is  to  accomplish  results. 
At  the  time  of  its  formation  in  1907,  there  was  expressed  grave 
doubt  as  to  whether  or  not  it  would  work  out  well.  There  were 
many  who  believed  that  the  function  of  constructing  rapid  transit 
railroads  for  the  City  of  New  York  should  be  divorced  from  the 
function  of  regulating  public  utility  corporations  generally.  In 
my  opinion  experience  baa  demonstrated  that  they  were  ri^t. 

For  years  the  trend  in  New  York  City  as  well  as  in  the  State 
has  been  towards  single  headed  commissions,  to  the  end  that  the 
responsibility  may  be  fixed  upon  one  man.  During  the  recent 
war  the  Federal  Government  taught  us  the  lesson  that  results  can 
best  be  obtained  by  a  single  executive  clothed  with  proper  power 
when  any  great  work  la  to  be  carried  out  snccessfnlly.  What  we 
do  in  time  of  trouble  is  brought  abont  by  the  very  best  judgment 
we  can  exercise.  Why  is  it  not  sound  in  time  of  peace!  It  is 
my  belief  that  the  subway  rapid  transit  c^ystem  of  the  Ci^  of  New 
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York  can  bo  built  better  and  quicker,  under  tb©  direction  of  a 
Kapid  Transit  Commissioner  whose  entire  time,  brains  and  energy 
would  be  devoted  to  the  completion  of  the  subway  Bystera.  The 
regulatory  functions  of  the  Commission  in  the  First  District  also 
might  be  performed  by  a  single  Public  Service  Commisaioner. 
Kot  only  will  this  result  in  an  economy  of  administration  but  it 
will  be  productive  of  results.  The  argument  has  been  made  that 
a  separation  of  the  functions  of  the  Commiaaion  might  interfere 
with  the  work.     This  I  do  not  believe  to  be  the  fact. 

I  therefore  recommend  that  legislation  be  enacted  to  bring 
about  this  change,  and  I  make  this  recommendation  after  years 
of  observation. 

Upon  the  same  principle  outlined  above,  I  also  believe  that  the 
affairs  of  tBe  Public  Service  Commission  in  the  Second  District 
will  be  more  economically  and  more  efficiently  managed  by  a 
single  headed  commission,  and  I  recommend  that  legislation  be 
enacted  to  bring  this  about. 

I  further  call  your  attention  to  the  weakness  of  the  law  itself 
in  not  giving  to  the  commissions  sufficient  power  to  enforce  their 
orders.  These  weak  spots  history  baa  taught  ub  seem  to  have 
been  inserted  for  the  benefit  of  the  corporations  to  be  regulated. 
Without  enumerating  them  in  detail  in  this  m^sage,  I  would 
refer  you  to  that  part  of  the  Report  of  the  Joint  Legislative  Com- 
mittee, appointed  to  investigate  the  Public  Service  Commissions, 
transmitted  to  the  Legislature  March  10,  1915,  and  I  ask  you  to 
enact  such  legislation  as  will  remedy  these  defects  and  strengthen 
the  arm  of  the  commissions  that  they  may  more  effectivdy  carry 
out  the  function  for  which  they  were  organized. 

FbOHIBITIOB    BT    FedESU.   AUEnOHEITT 

I  ask  your  careful  consideration  of  the  priding  amendment  to 
the  Federal  Constitution  providing  for  national  prohibition.  It 
ia  not  my  intention  to  review  the  arguments  that  have  been 
advanced  in  favor  of,  or  against  the  Prohibition  Amendment. 
The  question  to  my  mind  is  whether  or  not  the  people  of  this 
State  are  ready  to  surrender  their  inherent  ri^t  to  le^gielate  upon 
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thiB  question.  Are  the  people  of  the  State  prepared  to  forfeit 
any  part  of  their  police  power?  Are  they  reconciled  to  the 
policy  of  incorporating  in  the  Federal  Constitution  a  rigid 
restriction  upon  their  personal  liberty  i  I  believe  it  is  our  duty 
to  ascertain  their  will  directly  upon  this  subject.  I  believe  we 
should  consult  them,  and  to  that  end,  I  recommend  to  your 
Honorable  Body  that  legislation  be  enacted  submitting  the  ques- 
tion to  a  popular  referendum  in  order  that  its  determination  might 
represent  the  expression  of  the  will  of  the  majority. 

MdRICIPAI.   OwNZBSHlP 

Recent  years  have  been  marked  by  a  great  opening  of  the 
popular  mind  to  the  true  scope  of  enlightened  municipal  adminis- 
tration. There  is  everywhere  a  recognition  that  it  is  only  through 
the  application  of  progressive  conceptions  of  public  duty  that 
life  can  be  made  tolerable  in  our  teeming  cities  with  their 
unprecedented  growth  in  population,  and  the  consequent  living 
conditions.  From  every  city  in  the  State,  represented  by  their 
chief  executive  in  conference,  there  comes  the  demand  that  the 
State  confer  upon  the  cities  the  power  to  acquire,  own,  operate 
and  control  their  public  Utilities.  The  supply  of  transportation, 
light,  heat  and  power,  is  of  the  utmost  importance  to  each  local 
community.  The  services  rendered  have  become  a  necessity  to 
the  life,  health,  comfort,  convenience  and  industry  of  the  cities. 
These  great  services  are  monopolies,  and  whatever  is  of  necessity 
a  monopoly,  should  be  a  public  monopoly,  especially  where  it 
offers  a  service  of  universal  use. 

I  therefore  recommend  that  legislation  be  passed  granting  to 
our  cities  the  power  to  acquire,  own,  operate  and  control  their 
public  utilities. 

COHBEBVATIOH   OF  OoB  UhDBVELOPED  WaTEB  PoWEBS 

Our  undeveloped  water  power  resources  surpass  those  of  any 
other  state  in  the  Union. 

The  Niagara  and  St,  Lawrence  rivers  alone  are  capable  of  pro- 
viding sufficient  power  for  the  present  ordinary  needs  of  the  State. 
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The  uciforni  flow  of  these  streams  insures  a  firm  and  steady 
supply  of  power  during  all  seasons  of  the  year.  Nature  has  pro- 
vided these  great  resources  for  our  use. 

The  State  owns  the  bed  of  these  streams  and  controls  the 
powers  therein,  subject  only,  to  the  paramount  right  of  tho 
Federal  Government  to  utilize  the  same  in  the  interest  of 
fiavigation. 

There  are,  besides,  many  inland  rivers  capable  of  providing  a 
vast  quantity  of  power  under  proper  regulation  and  development. 

The  bed  of  many  of  these  streams  likewise  belongs  to  the  State 
in  virtue  of  its  original  or  riparian  ownership,  and  therefore,  the 
State  controls  the  power  possibilities  therein. 

The  State  also  owns  a  large  amount  of  power  produced  by  the 
construction  of  its  Canal  system.  This  is  likewise  available  for 
the  needs  of  the  State,  subject  of  course,  to  the  use  of  the  water 
for  the  purpose  of  navigation. 

These  vast  natural  resources  remain  undeveloped. 

The  inhabitants  of  the  State  demand  that  this  latent  energy, 
still  undeveloped,  be  utilized  for  lighting  streets  and  highways, 
public  buildings  and  grounds,  commercial  and  domestic  uses,  and 
power  for  industrial  purposes. 

The  advance  in  the  art  of  the  transmission  of  electrical  energy 
makes  these  natural  resources  available  to  every  municipality 
and  every  inhabitant  of  the  State. 

All  agree  that  this  is  the  proper  time  to  begin  the  development 
of  our  unused  water  powers.  This  is  impossible,  however,  until 
the  State  adopts  a  definite  policy  upon  this  important  question. 

After  I  have  had  time  and  opportunity  to  state  what  progresfi 
has  been  made  in  recent  years  by  the  Conservation  Commissioner 
and  what  policy  is  under  consideration  by  the  Conference  of 
Mayors  of  the  State,  whom  I  am  given  to  understand  appointed 
a  committee  to  draft  a  bill  outlining  a  policy  that  meets  with  their 
approval,  I  will  communicate  with  your  Honorable  Body. 

Home  Kulb 
The  State  should  grant  to  its  various  municipalities  a  broader 
grant  of  power  to  dispose  of  matters  of  purely  local  nature  and 
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interest.  For  as  many  years  back  as  the  mind  of  anyone  can  ran, 
both  parties  have  been  promising  a  larger  and  broader  measure 
of  local  Belf-govenrment  to  municipalities.  Nothing  seems  to 
stand  in  its  way  except  the  lack  of  a  disposition  on  the  part  of 
the  State  to  do  it. 

If,  in  the  judgmwit  of  your  Honorable  Body,  amendment  to 
the  Constitution  is  necessary,  let  that  process  be  begun  at  once. 

Basge  Canax 

The  enlarged  canal  Systran  of  the  State  is  nearing  completion. 
The  balance  of  the  work  upon  it,  as  well  as  the  speedy  completion 
of  the  canal  terminals,  should  receive  the  vigorous  attention  of  all 
charged  by  law  with  its  prosecution.  The  speeding  up  of  neces- 
sary public  construction  at  this  time  will  go  a  long  way  toward 
the  solution  of  unemployment  problems.  There  is,  however, 
the  broader  question  of  policy  by  which  the  State  may  get  some 
immediate  return  from  the  large  investment  necessary  for  the 
improvement  of  the  canal.  The  spectacle  of  the  congestion  on 
the  railroads  with  the  canal  lying  comparatively  idle,  must  not 
be  again  apparent  if  it  is  at  all  possible  for  the  State  to  prevent  it. 

As  your  session  progresses  I  will  communicate  with  you  upon 
this  subject  at  greater  length. 

Watbk  Storage 
I  recommend  the  enactment  of  workable  and  practical  legisla- 
tion for  the  better  regulation  of  the  flow  of  our  rivers  by  the 
construction  of  storage  reservoirs.  The  annual  damage  resulting 
from  the  spring  freshets  of  the  Hudson  river  alone,  is  estimated 
at  $5,000,000.  If  this  water  could  be  properly  stored  and  held 
back  for  usage  in  the  time  of  summer  droi^ht,  not  only  would 
this  great  damage  be  avoided,  but  also  the  use  of  the  water  when 
needed,  would  result  in  steadier  employment  in  many  industries, 
and  increased  wage  earning  by  those  of  our  people  who  are 
now  often  temporarily  thrown  out  of  employment  at  times  of 
tow  water. 
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SOCIAI.    LsQISZa-TION 

Of  particular  importance  to  the  State  ia  the  necessity  of  ade- 
quate protection  for  workers,  especially  the  women  and  children. 
We  should  strive  constantly  to  better  their  conditions.  For  just 
as  we  have  maintained  in  the  realm  of  international  rdations  that 
right  and  not  might  should  prevail,  so  in  our  economic  life  the 
weak  and  helpless  should  be  protected  against  exploitation  and 
oppression  and  given  the  opportunity  to  enjoy  those  material  and 
spiritual  blessings  which  alone  make  life  worth  living.  Such 
beneficent  measures  are  dictated  not  alone  by  sentiments  of 
humanity  and  fair  play,  but  the  welfare  of  the  State  demands 
them  and  they  must  be  adopted  if  we  are  to  continue  and  develop 
as  a  nation  of  sound  and  virile  men  and  women. 

I  recommend  the  passage  of  legislation  to  lift  labor  out  of  the 
cat^ory  of  commodities  or  articles  of  commerce; 

Child  Labob 
When  and  wherever  children  are  permitted  to  work,  they  should 
be  surrounded  with  adequate  protection  as  to  hours  and  tasks 
which  they  may  be  permitted  to  undertake.  No  children  should 
be  allowed  in  any  occupation  injurious  to  health,  and  the  pro- 
vision requiring  physical  examination  of  children  should  be 
extended  to  all  employments  in  which  they  are  engaged. 

MiHiMUM  Wage  Commission 
I  recommend  the  establishment  of  a  Minimum  Wage  Commis- 
sion of  three  members,  who  shall  serve  without  compensation. 
Appointments  to  the  Commission  shall  be  so  made  that  the  views 
of  employers;  employees  and  the  public,  will  be  promptly  reflected. 
Acting  through  wage  boards  appointed  for  a  given  industry  the 
Commission  should  have  the  power  to  fix  the  living  wage  to  be  paid 
to  women  and  minors.  Such  a  law  was  recommended  in  this 
State  a  number  of  years  ago  after  a  careful  investigation  by  an 
official  Legislative  Commission.  A  similar  law  is  in  sucrcssful 
operation  in  other  countries  and  in  many  states  in  our  own  country. 
The  justice  and  necessity  of  a  law  of  this  kind  are  msnifeat     It 
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is  just  as  cruel  to  underpay  a  woman  as  to  ovenrork  her,  and 
just  as  harmful  and  wasteful  from  the  standpoint  of  the  State. 

If  you  believe  that  the  future  mothers  of  this  State  are  a 
resource  that  we  shotild  couaerre,  you  will  give  this  legislation 
vour  most  eameet  and  careful  consideration. 

The  present  high  cost  of  milk  is  a  public  menace.  It  is  unneces- 
sary to  describe  the  misery,  disease  and  death  that  follow  an 
inadequate  milk  sapply. 

Thousands  of  poor  people  and  especially  children,  are  deprived 
of  sufficient  nourishment  on  account  of  the  high  cost  of  milk. 
Honest  differences  of  opinion  exist  between  many  people  as  to 
the  reason  for  this  condition.  One  fact  is  certain.  There  ai« 
three  parties  at  interest;  the  producer,  the  distributer  and  the 
consumer.  Each  is  entitled  to  have  his  interests  safeguarded 
but  not  at  the  expense  of  the  others.  I  propose  to  appoint  a  com- 
mission cmnpoeed  of  fair-minded  representatives  of  these  three 
interests  to  investigate  the  methods  of  handling  this  important 
commodity  and  the  whole  milk  situation  and  to  speedily  make 
recoDunendations  as  to  possible  legislation  with  the  object  of 
reducing  costs  of  production  and  distribution  so  as  to  correspond- 
ingly reduce  the  cost  to  the  ultimate  consumer. 

Fbeble  Minded 

There  was  created  by  chapter  197  of  the  Laws  of  1918,  a  State 
Commission  on  Feeble  Minded.  Section  485  detailed  the  general 
powers  and  duties  of  the  Commission.  Among  other  things,  it 
provides  that  thty  shall  prepare  and  recommend  to  the  Legisla- 
ture on  or  before  February  1,  1919,  a  general  commitment  law 
for  feeble  minded  persona  in  the  State  of  New  York.  The  whole 
question  of  the  care  and  treatment  of  the  feeble  minded  is  one  of 
immense  importance  to  the  State  of  New  York. 

I  would  ask  a  careful  study  by  your  Body  of  the  act  creating 
the  Commission  as  well  as  its  report  when  received,  and  I  will 
communicate  with  you  in  greater  detail  after  February  1st.  j 
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ExTEKBIOir  OF  THE   LaBOB  LaW 

The  Labor  Law  shoiild  be  extended  to  protect  women  who  have 
entered  new  indastries  because  of  the  war.  I  refer  particularly 
to  the  employment  of  women  on  our  snrface,  subway  and  elevated 
railroads,  and  in  the  operation  of  elevators.  Such  emplf^rment 
is  to-day  anregulated,  end  the  women  do  not  receive  tiie  pro- 
tection and  saf^uard  that  the  law  throws  around  their  work  in 
induBtrial  pursuits  generally. 

Health  ahd  Matesititt  InTsnRAiTCE 
Nothing  is  so  devastating  in  the  life  of  the  worker's  family 
as  sickness.  The  incapacity  of  the  wage  earner  because  of  illness 
18  one  of  the  underlying  causes  of  poverty.  Now  the  worker  and 
his  family  bear  this  burden  alone.  The  enactment  of  a  Healtli 
Insurance  Law  which  I  strongly  urge,  will  remedy  this  unfair 
condition.  Moreover,  it  will  result  in  greater  precautions  being 
taken  to  prevent  illness  and  disease,  and  to  diminate  the  conse- 
quent waste  to  the  State  therefrom.  It  will  lead  to  the  adoption 
of  wider  measures  of  public  health  and  hygiene,  and  it  will 
operate  to  conserve  human  life.  The  large  percentage  of  physical 
disability  disclosed  by  the  draft,  shows  how  deeply  concerned 
the  State  is  in  this  matter.  Proper  provision  also  should  be 
made  for  Maternity  Insurance  in  the  interest  of  posterity  and  of 
the  race.  Other  countries  are  far  ahead  of  us  in  this  respect, 
and  their  experience  has  demonstrated  the  practical  value  and 
economic  soimdness  of  these  principles. 

Workmen's  Compehsatioit  Law 
The  provision  of  the  State  Constitution  under  which  the  Com- 
pensation Law  was  enacted,  authorized  a  statute  for  the  payment 
of  compensation  resulting  from  "  injuries."  The  intent  of  this 
constitutional  provision  has  been  limited  by  defining  "  injuries  " 
in  the  Compensation  Law  as  meaning  "  accidental  injuries." 
This  limitation  deprives  the  Commission  from  jurisdiction  to 
award  compensation  for  disability  resulting  from  occupational 
diseases  end  occupational  injuries. 
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I  recommend  that  the  law  be  amended  in  keeping  with  the 
couBtitntional  provisioQ,  to  the  end  that  occupational  diseases  and 
injnries  may  be  subject  to  its  proTisions.  This  will  entail  a  very 
email  increase  in  cost  in  comparison  with  the  resulting  benefit 

I  am  making  an  investigation  to  determine  the  cost  of  work- 
men's compensation  to  the  industries  of  the  State  as  compared 
■with  the  amount  actually  received  by  injured  workmen  and  their 
dependents.  I  am  also  inquiring  into  the  working  of  the  law 
itself,  and  I  will  at  a  later  date  address  a  communication  to  your 
Honorable  Body. 

State  Hospitals 

The  State  Hospitals  for  the  Insane  have  suffered  severely  dur- 
ing the  war.  The  great  demand  for  physicians  and  nurses  in  the 
military  service  has  taken  away  one-third  of  the  men  from  the 
medical  staffs  and  hundreds  of  nurses  and  ward  attendants.  The 
war  stopped  all  deportations  of  the  alien  insane  with  the  result 
that  approximately  a  thousand  alien  patients  are  being  cared  for 
by  the  State  of  New  York. 

Shell  shock  and  other  forms  of  nervous  and  mental  disease 
have  already  brought  several  hundred  New  York  State  soldiers 
to  the  State  Hospitals  for  treatment  and  will  bring  hundreds 
more.  The  rapidly  rising  cost  of  building  materials  and  labor 
has  made  new  construction  increasingly  difficult  during  the  past 
two  or  three  years,  consequently  very  little  progress  has  been 
made  in  reducing  the  serious  overcrowding  which  on  September 
I,  1918,  amounted  to  22.6  per  cent  or  6,546  patients  in  excess 
of  the  total  certified  capacity  of  the  thirteen  State  Hospitals  for 
the  Insane.  The  increase  in  patients  averages  approximately 
nine  hundred  per  year.  The  heaviest  overcrowding  and  the 
greatest  need  for  additional  accommodations  is  in  the  metro- 
politan district  These  facts  and  figures  were  supplied  to  me  by 
the  State  Hospital  Commission.  I  give  them  to  you  for  yonr 
earnest  and  careful  consideration. 
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Agkiculture 

The  people  are  fed  and  clothed  from  the  land.  The  persons 
whose  privilege  it  ia  to  farm  the  land  must  be  contented  and 
prosperous  in  their  work  not  only  for  their  own  sake  hut  for 
the  good  of  the  public  at  lai^.  It  is  a  first  concern  of  any  govern- 
ment to  see  that  the  land  continues  to  produce  its  supplies.  The 
State  is  under  obligation  to  make  it  possible  for  the  fanning 
people  to  do  their  beat  without  waiting  for  them  to  take  action  in 
their  own  behalf.  Whatever  improves  the  farming  and  the  rural 
life  also  contributes  directly  to  the  welfare  of  all  the  people,  and 
is  not  in  the  interest  of  a  class. 

It  is  the  farming  people  themselves  who  must  improve  the 
agriculture  of  the  State.  We  should  provide  them  fair  oppor- 
tunities and  remove  the  impediments.  They  must  have  knowl- 
edge, and  *Jiey  must  be  well  taught.  We  must  continue  to  give 
substantial  encouragement  to  the  teaching  of  agriculture  in  the 
schools.  The  special  schools,  the  experiment  station,  the  colleges, 
are  to  be  well  supported.  The  State  College  of  Agriculture  at 
Cornell,  set  up  by  the  Stat©  as  its  agency  for  higher  education 
and  for  extension  teaching,  should  have  its  plan  carried  to  com- 
pletion as  rapidly  as  possible. 

The  farmer  must  have  sufficient  returns  to  make  his  work 
attractive  and  worth  while.  The  particular  need  is  better  and 
more  direct  processes  of  putting  produce  in  the  hands  of  the  con- 
sumer, and  returning  to  the  producer  an  adequate  part  of  the 
proceeds.  The  producer  and  consumer,  the  city  and  the  farm, 
should  work  together  for  the  accomplishment  of  this  end.  The 
State  should  adopt  a  line  of  action  developed  from  the  careful 
study  of  trained  persons,  and  not  rely  on  ready-made  schemea 
which  at  best  are  likely  to  be  experimental.  The  distribution 
and  marketing  problem  ia  so  complex  and  difficult  that  the  solu- 
tions must  be  developed  as  the  result  of  a  well  considered  continu- 
ing policy  of  progress  and  correction.  The  marketing  situation 
is  involved  with  the  agricultural  situation  and  the  two  should  be 
worked  out  together. 

The  Agricultural  Law  is  to  be  thoroughly  applied  and  the 


^d  by  Google 


Gotsbkob's  MsasAQxa 


Trfttiiniitted  to  the  L<^Blature  January  1,  1019  (Vol.  IB] 

police  -povren  of  the  State  extended  to  the  piotectiou  and 
encouragement  of  agricnlture. 

The  agricultural  agencies  are  man;.  Th^  have  grown  up 
piece  by  pieca  The  functions  of  these  instrumentalitiefl  should 
he  clarified  hj  definition  to  prevent  duplication  and  loss  of  effort. 

The  agricultural  welfare  should  be  one  of  the  major  enterprises 
of  government,  ranking  in  dignity  with  public  health  and  edu- 
cation, and  the  State's  efforts  in  its  behalf  should  be  kept  above 
partisan  considerations.  While  the  State  should  be  liberal  with 
appropriations  for  the  encouragement  of  agriculture,  all  the 
processes  ^ould  be  simple,  clear  and  economical. 

Statb  Miutia 

New  York  welcomes  the  return  of  the  members  of  the  former 
Kational  Guard  who  have  upheld  its  traditions  and  the  glory  of 
our  Nation  and  State  on  the  battlefields  of  France  and  Flanders. 

These  men  in  the  famous  165th  United  States  Infantry  and  the 
27th  Division  have  earned  the  eternal  grntitude  of  our  people. 
The  problem  of  the  reinstatement  of  these  former  members  of  the 
National  Guard  in  the  State  Militia  is  one  which  I  will  present 
to  your  body  in  a  special  message  in  the  near  futura 

Pbison  Kbfokhs 

Becent  years  have  marked  the  dawn  of  a  brighter  day  for  the 
administration  of  our  prisons,  and  the  proper  treatment  of  con- 
victs. The  man  power  of  our  jails  and  prisons,  however,  is  stiU 
kept  under  an  iron  discipline  which  degrades  and  tends  to  destroy 
the  very  manhood  it  is  our  intention  to  restore. 

I  will  have  a  thorough  investigation  made  of  the  correctional 
administration  of  the  State,  and  that  which  needs  remedial  legis- 
lation I  will  communicate  at  a  later  date.  ' 

Cbihes   Respecting   the   Elective    Feanchisb 

There  is  urgent  need  for  a  thorough  revision  and  recodification 

of  our  Btatntn  both  in  relation  to  crimes  respecting  the  elective 


^d  by  Google 


State  Depaetmsst  Rbpoets 


[Vol.  IS]  Trauemitted  to  the  Legislature  Jauukrj  1,  I91S 

franchiee  and  corrupt  practices.  Article  74  of  the  Penal  Law 
purports  to  contain  the  statute  law  of  the  State  in  relation  to 
crimes  respecting  the  elective  franchise;  but  a  great  many  sec- 
tions of  the  Election  Law  contain  provisions  on  the  same  subject. 
These  provisions  are  scattered  throu^out  the  Election  Law  with- 
out any  attempt  at  systematic  arrangement.  In  some  cases  the 
provisions  of  the  Penal  Law  and  of  the  Election  Law  confiict 
with  one  another  or  overlap  one  another.  Similarly  while 
Article  16  of  the  Election  Law  purports  to  deal  with  the  subject 
of  corrupt  practices,  there  are  important  provisions  on  the  same 
subject  in  the  Penal  Law,  the  Civil  Service  Law  and  even  the 
General  Corporation  Law.  This  condition  of  our  statutes  on  sub- 
jects of  great  importance  is  bound  to  work  serious  injustice. 
The  principle  that  every  citizen  is  presumed  to  know  the  law 
becomes  an  absurdity  where  the  law  is  statutory  and  the  statutory 
provisioEB  are  so  scattered  that  a  lawyer  cannot  locate  or  construe 

I  therefore  recommend  that  all  provisions  relating  to  crimes 
respecting  the  elective  franchise  be  taken  out  of  the  Election 
Law  and  placed  in  the  Penal  Law  and  that  you  raiact  a  systematic 
codification  of  all  these  provisions. 

I  also  recommend  that  all  the  provisions  relating  to  corrupt 
practices  be  collated  into  a  separate  chapter  either  of  the  Election 
Law  or  the  Penal  Law,  and  that  you  enact  a  systematic  codifica- 
tion thereof. 

CoBRPPT  Practices 

The  Corrupt  Practice  Act  should  contain  a  provision  for  the 
publication  before  election  of  all  campaign  contributions,  to  the 
end  that  the  public  may  know  what,  if  any,  obligations  a  candidate 
has  incurred  by  virtue  of  a  large  campaign  contribution  from 
interests  that  would  have  occasion  to  seek  special  favor  at  the 
hands  of  the  government.  If  a  public  official  is  to  discharge  his 
duties  fearlessly  and  without  favor,  he  should  be  under  no  obliga- 
tions except  those  which  he  owes  to  the  people  of  the  State. 
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Thb  Law's  Dxiatb 

While  th6  Legislature  in  reeect  years  has  accomplislied  sub- 
stantial reforms  towards  simplifying  practice  and  lessening  the 
law's  delays,  complaint  is  still  heard. 

Our  practice  on  appeal  to  the  Court  of  Appeals  especially 
deserves  your  consideration.  Under  technical  provisions  of  the 
Constitution,  even  where  the  Court  of  Appeals  has  jurisdiction, 
it  is  in  many  cases,  deprived  of  entertaining  a  full  review.  On 
the  other  hand,  it  is  overburdened  with  too  many  appeals  in  cases 
where  the  Appellate  Division's  decieion  should  be  final.  What 
could  be  accomplished  by  legislation  was  done  in  1917.  There 
is  argent  need  for  a  Constitutional  amendment. 

As  to  Supreme  Court  practice,  a  Joint  Legislative  Committee 
for  two  years  past,  has  been  engaged  in  drafting  a  proposed  new 
Practice  Manual  to  replace  the  Code  o£  Civil  Procedure.  Thia 
Committee  has  consulted  various  State,  city  and  county  bar 
associations.  I  am  wholly  open  minded  as  to  the  merits  of  thia 
new  work. 

In  view  of  the  possibility  that  it  may  be  presented  in  complete 
form  to  the  Legislature  for  consideration  this  year,  I  urge  all 
mranbers  of  the  Legislature  and  of  the  Bar,  to  carefully  examine 
the  chapters  already  published  so  that  the  purpose  and  effect  of 
the  work  may  be  generally  comprehended. 

Nbw  Rivehuxs 

The  constantly  increasing  cost  of  government  and  the  pro- 
nounced loss  in  revenue  from  Excise  taxes  make  it  necessary  for 
the  Legislature  to  greatly  revise  our  Revenue  Laws  with  a  view  to 
increasing  the  receipts  therefrom  and  to  enact  new  laws  which 
will  produce  sufficient  to  meet  the  requirements  of  the  State. 

We  are  facing  a  situation  where  we  muat  either  restrict  the 
service  the  State  gives  to  the  people  or  find  new  sources  of  revenue 

I  am  opposed  to  any  levy  upon  real  estate  in  excess  of  the 
amount  required  to  provide  the  legal  contributions  to  the  State's 
Sinking  Funds  and  the  interest  upon  the  funded  debt  It  must 
Staix  Dbt.  Bzpt.— Vol.  18        2 
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be  apparent  to  every  thinking  man  that  real  estate  to-day  is 
carrying  as  heavy  a  burden  aa  it  can  soatain.  Any  additional 
obligation  placed  upon  it  might  well  be  calculated  to  spell  disaster. 

Statb  I^hamcm 

Appended  hereto  is  a  statement  summarizing  the  transactions 
of  the  Treasury  for  the  year  ended  June  30,  1918,  also  the  con- 
dition of  the  Sinking  Funds  and  the  State  Debt,  the  figures  for 
which  were  furnished  me  by  the  Comptroller. 

The  Budget  appropriations  requested  by  the  various  depart- 
ments for  the  fiscal  year  beginning  July  1,  1919,  amount  to 
$96,602,290.78.  This  is  an  excess  of  the  estimated  revenue  of 
the  State  by  $38,964,416.92.  That  these  requests  can  be  greatly 
reduced,  there  is  no  doubt.  It  must  be  clear  to  you  that  th^  do 
not  represent  the  actual  needs  of  the  State.  They  not  only  can, 
but  they  must  be  greatly  reduced. 

With  taxation  bearing  heavily  upon  the  shoulders  of  all  of  oup 
citizens,  their  demand  that  useless  and  unnecessary  public  offices 
be  abolished  is  a  just  and  reasonable  one.  Many  of  the  proposals 
for  new  activities  of  the  State  will  require  money.  The  wasted 
dollar  not  only  burdens  the  citizens  but  helps  retard  the  progress 
of  the  State. 

There  is  no  doubt  that  many  of  the  departments  of  the  State 
government  are  over-manned.  Notably  the  Highway  Depart- 
ment, the  Conservation  Commission,  the  Department  of  Public 
Works  and  the  Excise  Department.  I  believe  that  you  can 
abolish  the  Department  of  State  Police.  There  seems  to  be  no 
justification  for  its  further  existence.  The  return  to  the  State 
is  not  commensurate  with  the  cost.  Its  250  men  cost  the  State 
for  salary  and  maintenance  more  than  three^uarters  of  a  million 
of  dollara  in  one  year. 

There  are  general  questions  of  policy  with  regard  to  the  appro- 
priation bills  which  I  believe  you  should  take  into  consideration. 
There  has  grown  up  in  the  State  the  practice  of  creating  positions 
of  counsel  to  the  various  departments,  and  scarcely  an  activity* 
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of  the  goTenimeiit  is  conducted  without  advice  of  counsel 
appointed  without  reference  to  the  Attorney-General,  the  elected 
lawyer  of  the  State  of  New  York. 

I  believe  that  a  great  saving  can  be  effected  by  the  abolition 
of  this  place  and  the  return  to  the  custom  of  having  the  various 
commissioners  and  heads  of  State  departments  apply  to  the 
Attomery-General  to  have  their  l^al  work  performed.  I  believe 
he  can  do  it  with  his  present  staff. 

There  are  too  large  a  number  of  State  commiasions  and  boards. 
Much  of  the  work  of  the  State  could  be  consolidated  under  single- 
headed  commissions,  and  much  of  it  could  be  performed  by  ofiScers 
that  the  Constitution  requires  the  people  to  elect- 
As  8  matter  of  sound,  financial  policy,  your  body  should  put 
an  end  to  the  practice  of  granting  lump  sum  appropriations  to 
departmental  heads  in  lieu  of  traveling  expenses.  This  policy  is 
not  calculated  to  promote  economy.  State  officials  should  travel 
as  little  as  possible  and  when  the  necessity  of  their  o£Bce  compels 
them  to  do  so,  they  should  be  allowed  only  what  is  absolutely 
uecessaiy  and  such  payments  should  be  subject  to  the  audit  of 
the  Comptroller. 

Boards  and  commissions  created  to  meet  the  exigencies  of  war 
should  be  dispensed  with  and  what  remains  of  their  activitiee 
may  be  turned  over  to  some  already  organized  department  of  the 
government  Their  unexpended  appropriations  should  be 
returned  to  the  State  treasury. 

The  bill  providing  the  appropriation  for  taking  over  the  duties 
of  the  Health  OflScer  of  the  Port  of  the  City  of  New  York  is 
pending  at  Washington.  I  will  urge  our  representatives  from 
this  State  to  lend  their  efforts  to  its  speedy  enactment 

The  office  of  Port  Warden  should  be  abolished.  They  per^ 
form  no  necessary  State  function  and  from  a  reading  of  their 
duties  aa  outlined  in  the  Legislative  manual,  I  believe  the  office 
belongs  to  an  age  long  passed. 

r  will  ask  the  department  heads  to  co-operate  with  your  com- 
mittees.    It  is  their  duty  to  assist  and  I  believe  they  will. 
The  Constitution  makes  the  Legislature  the  appropriating 
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branch  of  the  government  and  lodgss  with  the  Executive  certain 
defined  powers  of  veto  over  their  acta.  It  is  my  beli^  that 
economy  can  he  beat  effected  by  the  Legislature  and  the  Executive 
working  in  harmony  before  the  passage  of  the  bill.  To  that  end 
I  am  ready  to  co-operate  with  your  Finance  Committees  at  any 
momeat. 

(Signed)         Alfekd  E.  Smith. 


Appendix 
The  Cash  balance  on  hand  June  30,  1918,  was  available  for 
the  following  purposes: 

Q^ieral  purposes  of  government. $9,890,616  48 

Construction  of  canals 14,079,560  24 

Highway  improvement  7,884,602  00 

Palisades  Interstate  Park,  extensions,  etc ... .  530,282  70 

Saratoga  State  Reservation,  improvements,  etc.  13  41 

State  Forest  Preserve,  extension,  etc 2,451,352  36 

Uninvested  sinking  fund  moneys 3,401,403  58 

Trust  funds   1,269,006  76 

Total    $39,506,837  53 

Slate  Debt 
The  total  funded  debt  of  the  State  on  July  1, 

1917,  Vas    $236,309,660  00 

During  the  year  serial  bonds  issued  for  the 

extension    and    improvement    of    Saratoga 

Springs  State  Reservation  were  redeemed 

amounting  to 95,000  00 

Making  a  total  funded  debt  on  June  30,  1918, 

of $236,214,660  00 
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The  purposes  lor  which  the  debt  vu  created 
are  shown  as  follows : 

Canal  bonds $148,000,660  00 

Highway  bonds  80,000,000  00 

Palisades  IntersUte  Park  bonds 5,000,000  00 

Forest  Preserve  bonds   2,500,000  00 

Saratoga  Springs  State  Reservation  bonds. . .  714,000  00 

Total  as  above $236,214,660  00 

Deducting  the  total  sinking  funds  as  shown  in 

statwnent  following 55,614,293  26 

Leaves  a  net  debt  unprovided  for  on  June  30, 

1918,  of $180,600,366  75 


Compared  with  the  net  debt  for  the  previous  year  this  is  a, 
reduction  of  $7,019,965.11,  caused  mainly  by  the  fact  that  no 
new  bonds  were  issued  and  that  the  sinking  funds  have  increased. 

Sinking  Funds 

To  provide  for  the  interest  and  the  amortization  of  the  prin- 
cipal of  the  State  debt  there  has  been  established  in  pursuance 
of  the  mandatory  provisions  of  the  Constitution  sinking  funds 
for  all  of  the  bonds,  with  the  exception  of  those  for  the  Saratoga 
Springs  State  Reservation,  which  are  serial  bonds  redeemed  by 
annual  appropriations  through  the  general  fund. 

The  following  comparative  statement  shows  the  amount  of  cash 
and  investments  (par  value)  held  in  trust  for  these  funds  on 
June  30,  1918,  and  June  30,  1917: 

1918  1917 

Canal  debt  sinking  fund...  $36,518,849  38  $32,603,503  77 
Highway  debt  sinking  funds.  18,245,535  19  15,466,218  57 
Palisades     Interstate     Park 

debt  sinking  funds 608,782  02  478,905  99 

State  Forest  Preserve  debt 

sinking  fund   241,106  66  140,699  81 


Total  of  sinkii^  funds.   $55,614,293  25       $48,689,328  14 
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It  ie  a  well  known  fart  that  owing  to  l^al  restrictions  the  State 
IB  making  annual  contrihutions  to  the  sinking  funds  greatly  in 
excess  of  the  amount  of  the  actuarial  or  mathematical  require* 
ments.  A  proposal  to  amend  the  Constitution  so  that  this  con- 
dition could  he  corrected  was  submitted  to  the  last  Legislature 
and  was  approved,  and  in  accordance  with  section  1,  article  14, 
will  again  come  before  the  Legislature  at  the  present  aession  for 
their  approval  before  being  submitted  to  a  vote  of  the  people  at 
the  next  election. 
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Recosbtboction  ahd  Appointiho  a  Commission  Thebeow 
<  Traiiamitt«d  to  the  Legislature,  January  20,  19IB) 

To  the  Legislaiure: 

Id  my  first  Annual  Message  to  your  Honorable  Body  I  spoke  of 
the  problems  pressing  the  State  for  solution  in  the  reconstruction 
period  following  in  the  wake  of  war.  I  promised  at  a  later  date 
to  appoint  a  Commission  to  be  made  up  of  men  and  women  who 
would  be  willing  to  give  their  time  and  service  to  the  solution  of 
these  problems.  I  have  tried  to  make  a  thoroughly  representative 
Commission,  composed,  in  large  part,  of  men  and  women  who 
volunteered  their  services  during  the  war.  The  business  interests 
of  the  State,  including  hanking  and  insurance;  the  agricultural 
interests;  labor;  all  are  repres^ited.  Real  estate  has  its  repre- 
sentative. Specialists  on  the  question  of  child  health  have  been 
appointed.  The  Commission  contains  the  names  of  men  and 
women  representing  every  shade  of  political  belief. 

The  State  made  all  the  sacrifices  demanded  of  it  and  now  faces 
the  period  of  reconstruction  and  readjustment  that  naturally 
follow  so  great  an  upheaval.  There  is  no  good  reason  why  we 
should  approach  these  problems  with  any  degree  of  appreh^ision. 
I  have  absolute  confidence  in  the  resources  of  this  State,  and 
I  have  an  abiding  faith  in  the  courage  and  energy  of  our  people  to 
make  it  possible  to  deal  adequately  with  whatever  difficulties  may 
arise. 

There  are  laws  on  the  statute  books,  placed  there  because  of  the 
emergency  of  war,  that  may  need  repeal.  There  may  be  some  that, 
while  intended  to  be  temporary  in  their  nature,  may  have  demon- 
strated their  usefulness  so  that  revision  will  adapt  them  for  per- 
manency, and  there  will  no  doubt  arise  situations  as  the  troops 
return  that  will  need  careful  consideration  and  prompt  action. 

Much  that  was  done  during  war  time  will  need  to  be  undone  or 
readjusted  to  federal  action.  And  there  will  unquestionably 
arise  matters  that  are  peculiar  to  the  State  and  with  which  we 
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must  deal  without  waiting  for  federal  action,  or  we  ma;  deem  it 
wise  to  adapt  ourselves  to  federal  requirements. 

The  affairs  of  the  world  are  in  such  a  state  that  tiie  people  who 
have  passed  through  the  fire  of  war  are  demanding  progress  in 
government.  Let  ub  seize  this  opportunity  to  do  things  which  will 
be  most  helpful  to  the  peimanent  well-being  and  comfort  of  all 
our  citizens. 

In  order  that  we  may  be  advised  and  guided  in  these  affairs 
by  those  best  qualified  by  special  knowledge  and  particular  study 
to  indicate  the  solutions  of  these  problems,  I  hereby  appoint  a 
Commission,  to  be  known  as  the  Keconstniction  Commission,  and 
to  consist  of  the  following  named  men  and  women,  citiz^is  of  our 
State: 


Abram  I.  Elkus, 

George  Foster  Peabody, 

Addison  B.  Colvin, 

Xorman  E.  Mack, 

Mrs.  Walter  W.  Steele, 

John  G.  Agar, 

William  M.  K.  Olcott, 

Henry  Dwight  Chapin, 

Charles  H.  Sabin, 

Mrs.  Lewis  Stuyvesant  Chanler, 

Edward  F.  Boyle, 

Mortimer  L.  Schiff, 

Carleton  A.  Chase, 

Dr.  Felix  Adler, 

S.  J.  Lowell, 

Michael  Friedaam, 

Mrs.  Ella  Hastings, 

Alfred  J-  Johnson, 


M.  Samuel  Stem, 
John  C.  McCaU, 
J.  N.  Beckley, 
Mrs.  Sarah  A.  Conboy, 
Peter  Brad\'-, 
Charles  P.  Steinmetz, 
Gerrit  Y.  Lansing, 
John  Alan  Hamilton, 
Otto  H.  Shulhof, 
Bicbard  S.  Newcomb, 
Alfred  E.  Marling, 
Ilpiiry  Evans, 
Arthur  Williams, 
Bernard  Barueh, 
Mrs.  William  S.  Good, 
Thomas  V.  Patterson, 
Thomas  J.  Quinn, 
V.   I'lvcrit  Macy. 


The  Commission  is  hereby  empowered  to  constitute  local 
branches  of  its  organization  wherever  it  finds  such  local  bodies 
naeful  because  of  pressing  problems  or  peculiar  needs.  These  are 
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to  {auction  through  the  State  Commiaaicm  in  accordance  vith 
plans  which  the  Commiseion  will  adopt. 

The  Commiseion  is  empowered  to  create  for  its  own  nae  such 
adviBoiy  bodies  as  it  may  find  neceesar;  or  useful  on  spetual  sub- 
jects considered  hy  the  Commission. 

I  hereby  request  all  social  and  civic  organizations  having 
information  or  recommendations  to  make  concerning  the  suhjects 
which  I  will  commit  to  the  attention  of  the  Commission,  to  place 
such  information  or  recommendaticm  at  the  disposal  of  the  Com- 
mission. 

Whenever  the  Commission  deems  it  necessary  to  secure  expert 
advice  or  information  on  any  subject  it  has  under  consideration, 
and  there  exists  a  State  Department  in  a  position  to  place  such 
services  at  its  disposal,  the  department  is  hereby  instructed  to 
co-operate.  Wherever  necessary  the  Commission  is  authorized  to 
specially  request  such  co-operation. 

Whenever  the  Commission  desires  the  co-operation  of  the  Uni- 
versities of  the  State,  or  of  experts  on  the  faculty  of  any  Univei^ 
eity,  I  hereby  ask  the  co^iperatiou  of  such  University,  and  request 
that  such  experts  be  assigned  to  the  task  of  helping  to  solve  the 
reconstruction  problems  of  the  present  time,  as  wdl  as  they 
helped  to  solve  the  emergency  ones  of  the  time  now  happily 
passed. 

To  the  immediate  attention  of  the  Commission,  I  hereby  com- 
mit the  examination  of  all  laws  placed  on  the  statute  books  as 
war  emergency  measures.  The  appropriations  made  for  the 
work  required  by  these  statutes  and  the  expenditures  made  imder 
them  and  unexpended  balances  should  be  carefully  examined  into 
and  recommendations  made  concerning  the  further  use  of  such 
funds.  The  Commission  should  also  recommend  su<dL  further 
action  by  the  State  in  relation  to  these  emergency  laws,  their 
retention  as  permanent  legislation,  their  amendment  or  their 
repeal. 

The  Commission  is  hereby  instructed  to  conduct  an  immediate 
fonminatiw  into  the  operation  of  the  State  Military  Training 
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Lawa,  with  especial  reference  to  the  national  laws  for  universal 
militaiy  training  about  to  be  raiacted.  The  Commission  must 
weigh  the  facts  and  determine  whether  it  will  be  necessary  for 
the  youth  of  the  State  to  uudeTgo  special  military  training  as  a 
State  service  in  addition  to  the  national  training  which  federal 
It^slation  purposes  On  the  basis  of  such  careful  investigation 
and  consideration,  I  desire  the  Commission  to  recommend  amend- 
ments that  may  be  needed  or  any  other  action  which  the  Com- 
mission may  deem  suitable. 

It  is  immediately  necessary  that  the  Commission  examine  care- 
fully the  housing  conditions  of  the  State.  There  exists  among 
various  voluntary  agencies  a  large  volume  of  information  on  the 
enbject  of  present  conditions,  and  I  have  no  doubt  that  these 
agencies  and  many  others  interested  in  the  housing  problem  will  be 
aUe  to  offer  constructive  recommendations  that  will  give  relief. 
I  ask  the  Commission  to  maie  every  endeavor  to  secure  the  fullest 
information,  and  after  carefully  studying  it  to  recommend  either 
l^slative  or  executive  action.  The  war  made  apparent  how  fun- 
damental adequate  bousing  is  in  relation  to  labor  supply.  I  am 
particularly  anxious  that  we  find  a  solution  of  our  housing  difficul- 
ties that  looks  to  the  future  and  that  a  program  may  be  initiated 
that  will  make  for  the  permanent  welfare  of  the  State. 

One  of  the  vexed  problems  of  the  State,  which  has  repeatedly 
sought  solution,  has  been  taxation.  Much  special  knowledge  accu- 
mulated during  the  war  and  also  through  special  study  made 
frtnn  time  to  time,  is  in  existence.  In  connection  with  the  solu- 
tion of  the  housing  problem,  I  would  ask  this  Commission  to 
bring  together  information  on  taxation  and  to  endeavor  to  find 
an  enlightened  and  progressive  solution. 

Food  contributed  to  the  winning  of  the  war.  New  York  is 
a  highly  fertile  and  productive  State  and  we  learned  during  the 
war  the  almost  immeasurable  possibilities  of  development  which 
exist.  Food  of  every  kind  should  be  made  available  at  decreased 
prices.  I  ask  the  Commissitm  to  study  the  food  problems  of  the 
State  with  a  view  to  capitalizing  for  permanent  use  the  lessons 
tbe  war  haa  brought  home  to  m  and  iocreoae  the  productive  and 
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distributive  facilities  of  the  State,  in  co-operation  with  State  and 
local  a^ncies  organized  for  similar  porposes. 

Employment  is  an  important  subject  for  the  attention  of  the 
Commission.  The  State  needs  the  service  of  every  man  and 
woman  in  the  right  place  at  the  rigjit  time.  Coordination  of 
State  resources  with  Federal,  municipal  and  private  resources  is 
most  important.  The  Commission  should  immediately  be 
informed  of  any  serious  conditions  of  unemployment,  and  I 
request  the  public  to  bring  to  the  Commission  any  information  on 
this  subject  From  such  knowledge  and  information  I  will  be 
able  to  advise  the  Legislature  of  any  action  that  may  be  necessary 
to  meet  any  grave  emergency. 

I  direct  the  Commission  to  give  attention  to  problems  of  pub- 
lic health.  These  demand  our  increasing  attention.  The  war 
has  shown  us  much  of  neglect  and  carelessness  in  dealing  with 
these  matters,  and  I  am  hopeful  that  the  Commission,  with  the 
aBsistance  of  the  State  Department  of  Health,  will  be  enabled 
to  provide  a  program  of  wide  vision  and  fundamental  usefulness. 
I  ask  the  Commission  also  to  assist  in  developing  an  efficient 
method  of  dealing  with  health  emergencies.  I  am  certain  that 
the  State  Department  of  Health  and  various  professional  organi- 
zations of  the  State  will  co-operate  to  make  possible  the  develop- 
ment of  such  a  program. 

Should  any  great  labor  crisis  arise,  due  to  the  period  of  read- 
justment, altbongb  I  hope  that  the  productivity  of  the  State  will 
not  be  interfered  with  in  any  such  way,  I  ask  the  Commission 
to  find  the  best  method  of  dealing  effectively  with  such  an 
emergency. 

I  commit  to  the  Commission  for  their  serious  consideration  the 
Federal  government  proposal  as  embodied  in  what  is  known  as 
the  "  Soldiers  '  Settlement  Act," 

I  also  ask  immediate  consideration  of  the  suggestion  of  the 
Secretary  of  Labor  that  necessary  public  works  be  speeded  up  to 
meet  unemployment  conditions,  having  in  mind  that  they  should 
be  b^un  and  finished  in  the  order  of  their  importance  to  the 
whole  community. 
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From  time  to  time  as  situations  arise,  due  to  the  processes  of 
reconatruction,  which  I  may  not  now  foresee,  I  shall  convey  them 
to  the  commiBsion  for  its  attention. 

More  than  all  I  enjoin  upon  the  Commission  such  speed  as 
may  be  consistent  with  thoroughness,  in  order  that  situations 
demanding  immediate  relief  be  remedied  as  soon  as  possible. 
The  Commission  is  directed  to  utilize  all  available  material  in 
the  possession  of  special  agencies  or  State  Departments  to  this 
end.  I  shall  rely  upon  the  Commission  for  advice  and  counsel 
in  all  of  the  matters  herein  mentioned,  and  shall  hope  to  receive 
early  reports  of  progress  and  recommendations  for  action. 

While  this  service  will  be  offered  to  the  State  without  com- 
pensation, I  am  of  the  opinion  that  it  is  of  sufficient  importance 
to  warrant  an  appropriation  for  the  necessary  clerical  assistance. 
I,  therefore,  suggest  to  your  Honorable  body  that  $75,000  be 
transfrared  by  legislative  enactment  from  8<Hne  of  the  unexpended 
balances  of  appropriations  msde  for  war  purposes. 

(Signed)     Alfked  E.  Smith. 


Rbcomstructior  CoMHisaioiT 

Governor  Smith  announced  that  the  following  wdl-known  men 
and  women  of  the  State  have  been  named  by  him  as  members  of 
tbe  Reconstruction  Commission: 

Abram  I.  Elkus,  of  New  York  city,  who  served  as  counsel  to  the 
Kew  York  State  Factory  Investigating  Commission;  Ambassador 
to  Turkey,  and  a  member  of  the  State  Board  of  Begents,  Lawyer. 

Charles  H.  Sabin,  president  of  the  Guaranty  Trust  Company  of 
New  York  city. 

Bernard  Baranch,  of  New  York  city,  chairman  of  the  Federal 
War  Industries  Board. 

Gerrit  Y,  Lansing,  of  Albany,  well-known  banker  and  Federal 
Fne]  Administrator  for  Albany  county. 

John  Alan  Hamilton,  president  of  the  Lf^al  Aid  Bureau  of 
Buffalo. 
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Dr.  Felix  Adkr,  president  of  the  New  York  Society  for  Ethical 
Culture  and  well  known  generally  throughout  the  country  for  his 
patriotic  and  civic  activities. 

Charlea  P.  Steinmetz,  of  the  General  Electric  Company  of 
Schenectady,  inventor  and  electrical  expert. 

John  O.  Agar,  active  in  war  work,  and  a  promineoit  lawyer  of 
New  York  city. 

William  M.  K.  Olcott,  former  District  Attorney  of  New  York 
county. 

Arthur  Williams,  of  the  New  York  Edieon  Company  of  New 
Yorit  city,  and  ^Federal  Food  Comptroller  of  New  Yoik. 

Michael  Friedsam,  president  of  B.  Altman  &  Company,  of  New 
York  city, 

John  C.  McCall,  secretary  of  the  New  York  Life  Insurance 
Company,  of  New  York  city. 

Thomas  J.  Quinn,  president  of  the  Bronx  National  Bank,  New 
York  city. 

Alfred  J.  Johnson,  City  Chamberlain  of  New  York  city. 

Carleton  A,  Chase,  prominent  business  man  of  Syracuse,  N.  Y. 

George  Foster  Peabody,  of  Sarati^,  director  of  ihe  Federal 
Eeserve  Bank. 

Dr.  Henry  Dwight  Chapin,  well-known  physician  of  New  York 
city,  and  especially  interested  in  child  welfare  work. 

Mortimer  L.  Sehiff,  son  of  Jacob  H.  Schiff,  banker  and  philan* 
thropist,  of  New  York  city. 

Sarah  A.  Conboy,  and  Peter  J,  Brady,  of  New  York  city, 
representing  the  State  Federation  of  Labor. 

Addison  B.  Colvin,  of  Glens  Falls,  president  of  the  Glens  Falls 
Trust  Company,  and  Federal  Coal  Administrator  for  Central  New 
York. 

Mrs.  Walter  W.  Steele,  of  Buffalo,  prominent  war  worker  of 
western  New  York. 

Mrs.  Ella  Hastings,  of  New  York  city,  member  of  the  Executive 
Committee  of  the  Democratic  County  Committee  of  New  York. 

Edward  F.  Boyle,  Judge  of  the  Municipal  Court  of  New  York 
dty. 
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Heniy  Evana,  of  New  York  city,  preaident  of  the  Continental 
Fire  Insurance  Company. 

M.  Samnel  Stem,  member  for  many  years  ot  Board  of  Educa- 
tion of  New  Yoit  city. 

Urs.  Lewis  Stuyvesant  Cbanler,  of  BairytoWD,  Duttdiess 
county,  wife  of  former  Lieutenant-Governor  Chanler. 

Thomas  V.  Patterson,  of  New  York,  president  of  the  ]>high 
&  Scranton  Coal  Company,  and  member  of  the  New  York  Pro- 
duce Exchange  and  the  Brooklyn  Chamber  of  Commerce. 

Mrs.  William  S.  Qood,  of  New  York  city,  president  of  the 
Civic  Club  and  active  in  charitable  and  civic  organizations  and 
a  member  of  the  National  League  for  Women's  Serviea 

Norman  E.  Mack,  of  Buffalo,  editor  of  the  Buffalo  Times  and 
the  Democratic  National  Committeeman  from  this  State. 

J.  N.  Beckley,  prominent  citizen  of  Rochester. 

Otto  Shulhof,  prominent  cloak  and  suit  manufacturer  of  New 
York  city. 

y.  Everit  Macy,  of  Westchester,  chairman  of  the  Ship  Building 
Labor  Adjustment  Board  and  chairman  Executive  Committee  of 
the  National  Civic  Federation. 

Richard  S.  Neweomb,  prominent  member  of  the  bar,  Flushing, 
L.L 

S.  J.  Lowell,  of  Fredonia,  preaident  of  the  New  York  State 
Grange. 

Alfred  E.  Marling,  of  New  York  city,  president  of  the  New 
York  Chamber  of  Commerce 
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In  the  !M!attei  of  the  New  Schedule  of  Rates,  Fares  and  Charges 

of  the  City  Isij^nd  Motor  Bos  Company,  Inc.,  for  the  Trana- 

portatioQ  of  Pereoss  and  Property  Between  South  End,  City 

Island,   and   One   Hundred    and   Seventy-seventh   Street   and 

Boston  Road,  in  the  Borough  of  The  Bronx,  City  of  New  York, 

and  from  and  to  Points  Along  Said  Company's  Route  Between 

Said  Termini  ^       ,.     „„^_ 

Case  No.  2305 

(Public  Service  CommiHsion,  Pirit  District,  November  19,  IBtS) 
Application  by  s  motor  boi  company  foi  leave  to  increase  pauenger  ratea. 
The  City  Iflland  (Motor  Bua  Company,  Inc.,  is  practically  a  new 
.organization.  It  was  incorporated  in  1916  and  ahortly  afterwards  tbe 
city  of  New  Yoric  granted  it  a  franchise  and  the  CommiBsion  issued  to 
it  a  certiflcat«  of  public  convenience  and  neceaaity  permitting  the  exer- 
cise of  the  franchiae.  Tho  company  operatea  in  the  territory  between 
tbe  West  Farms  subway  atation,  at  One  Hundred  and  Seventy -seventh 
street  and  Boston  road,  and  City  Island  in  the  borough  of  The  Bronx. 
The  rate  of  fare  is  fixed  by  tbe  franchise  not  to  exceed  twenty-five  cents 
per  passenger  and  one  dollar  for  six  tickets,  each  good  for  one  ride. 
On  June  24,  1918,  the  company  Hied  with  the  Commission  a  new  schedule 
of  rates  in  the  first  district  showing  increase  in  rates  as  of  June  27, 
1918.  The  Commission  suspended  the  operation  of  the  schedule  until 
September  24,  lOlS,  and  ap^inted  a  hearing  to  be  held  on  July  9,  1918, 
to  inquire  into  the  legality  and  propriety  of  the  proposed  new  rates. 
Early  in  September,  1918,  the  company  submitted  to  the  Commission  an 
amended  schedule  providing  for  a  special  commutation  rate,  six  round' 
trip  tickets,  twelve  ridea  in  all,  to  be  used  within  any  calendar  week, 
for  one  dollar  and  eighty  cents.  Under  date  of  September  12,  1918,  the 
Conunission  held  a  hearing  and  on  September  twenty-third,  and  on  two 
other  dates  suspended  the  operation  of  the  said  new  schedule  until  Novem- 
ber 21,  1918.  Upon  the  record  herein  the  Commiaaion  authoriaed  the  City 
Island  Uotor  Bus  Company,  Inc.,  to  charge  certain  maximum  rates 
hereinafter  stated  in  detail. 

Ohdwat,  Commissioner. —  Thia  proceeding  comes  before  the 

Commission  as  the  result  of  the  filing  by  the  City  Island  Motor 

Bob  Company,  Inc.,  with  the  Commission,  of  a  tariff  showing 

proposed  increases  in  rates.     This  tariff  was  suspended  bj  the 
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CoimnissioD  pendiog  an  inquiry  into  the  lawfulness  and  propriety 
of  such  rates. 

The  City  Island  Motor  Bus  Company,  Inc.,  is  practically  a 
new  organization.  It  was  incorporated  by  a  certificate  filed  April 
17,  1916.  The  city  of  New  York  granted  it  a  franchise  on 
August  14,  1916,  and  this  Commission  issued  a  certificate  of  pub- 
lic convenience  and  necessity  to  it  and  an  order  permitting  the 
exercise  of  the  franchise  on  October  11,  1916.  The  franchise  route, 
over  which  the  company  operates,  lies  between  the  West  Farms 
subway  station  (at  One  Hundred  and  Seventy-seventh  street  and 
Boston  road)  and  City  Island, —  all  in  the  borough  of  The  Bronx. 
The  franchise  grant  was  for  a  term  of  approximately  five  years, 
terminating  September  30,  1931,  with  a  renewal  privil^;e  for 
five  more  years,  and  obligates  the  company  to  pay  to  the  city 
initially  a  sum  of  $1,000  and  annually  thereafter  a  sum  equal  to 
1^  per  cent  of  the  company's  gross  annua]  receipts,  with  a  mini- 
mom  of  $500.  The  rate  of  fare  is  fixed  by  the  franchise,  not  to 
exceed  twenty-five  cents  per  passenger  and  $1  for  six  tickets 
each  good  for  one  ride. 

Present  and  Proposed  Bates 

While  the  company's  franchise  permits  a  rate  of  twenty-five 
cents,  with  six  tickets  for  one  dollar,  the  company  on  April  10, 
1917,  voluntarily  reduced  the  fare  to  fifteen  cents  peo'  trip,  and 
this  rate  has  been  in  effect  since. 

Under  the  proposed  tariff,  as  supplemented  during  the  course 
of  the  hearings  before  the  Commission,  the  company  would 
establish  and  maintain  three  classes  of  rates,  viz. : 

(1)  A  weekly  commutation  rate  of  one  dollar  and  ei^ty  cents 
for  a  twelve-trip  ticket  good  for  one  week,  and  which  is  designed 
for  use  by  persons  who  travel  daily  between  City  Island  and  points 
ontsida  The  passengers  in  this  class  embrace  the  resident  popula- 
tion of  City  Island  and  a  substantial  number  of  workers  and 
artisans  living  beyond  the  limits  of  the  island  who  are  employed 
principally  in  connection  with  the  United  States  Naval  Train- 
ing Camp  and  several  industries  located  on  the  water  front 
BcAtm  Dzn.  Her.— Voi.  18        3 
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(2)  A  six-trip  ticket  rate  of  one  dollar  unlimited  as  to  period 
of  use,  making  the  rate  sixteen  and  two-thirda  cents  per  trip  and 
effecting  an  increase  of  one  and  two-thirds  cents  over  the  present 
fifteen  cent  rata  The  passengers  in  this  class  are  the  frequent 
riders  to  and  from  City  Island,  men  stationed  at  the  Naval  Train- 
ing Camp  and  visitors  to  the  camp. 

(3)  A  single  trip  rate  of  twenty-five  cents,  representing  an 
increase  of  66%  per  cent  over  the  present  rate  of  fifteen  cents- 
In  this  class  are  placed  the  "  casual "  riders,  including  the  Sun- 
day and  holiday  traveler. 

The  substantial  increase  in  the  rate  —  from  fifteen  cents  to 
twenty-five  craits  —  is  thus  proposed  to  be  put  upon  the  "  casual  " 
riders,  who  visit  the  Naval  Camp  or  the  summer  resorts  of  City 
Island.  This  class  of  riders,  the  company  contended,  are  the  most 
difficult  to  handle,  create  unusual  congestion,  require  for  their 
accommodation  equipment  and  investment  which  are  idle  and 
unproductive  the  greater  part  of  the  week,  and  occasion,  through 
intensive  use  of  cars  for  brief  periods,  special  wear  and  tear  of 
the  rolling  equipment. 

The  necessity  for  the  increase  in  revenues  throu^  an  advance 
in  the  rates  was  sought  to  be  justified  by  the  company  by  evidence 
of  increases  in  labor  and  material  coata  which  enter  into  its  service 
and  which  are  claimed  to  have  not  only  more  than  absorbed  the 
increase  in  revenues  flowing  from  additions  to  traffic  but  to  have 
converted  the  very  small  net  corporate  income  for  the  year  end- 
ing June  30, 1917,  into  a  substantial  loss  for  the  year  ending  June 
30,  1918,  with  still  furth^  loss  during  the  months  of  July  and 
August,  1918.  I 

The  Compant's  Pbopeett  Investment  ' 

In  order  to  determine  what  return  the  company  is  entitled  to 
earn  out  of  its  charges,  over  the  above  operating  costs,  it  is  neces- 
sary to  ascertain  the  property  investment  which  is  the  base  of  the 
measure  of  profit 

The  evidence  as  to  investment  and  property  value  is  not  entirely 
clear  and  at  least  in  some  particulars  is  contradictory.  In  its  first 
report  to  this  Commission  for  the  year  aiding  June  30,  1917,  the 
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company  stated  that  its  total  aesetB,  without  deduction  for  deprecia- 
tion, were  $15,903.06.  Of  this,  ?10,831.39  was  the  cost  of  equip- 
ment, which  contained  a  charge  of  $6,000  for  capital  stock  issued 
for  four  buses  with  which  the  company  began  businesB.  It  appears, 
however,  that  the  cars  were  acquired  for  $3,860,  and  turned  into 
the  company  at  a  stock  profit  of  $2,150.  This  was,  therefore,  an 
overcharge  to  equipment  by  $2,150.  There  was  also  an  item  of 
"  other  current  assets  "  $4,982.42,  which  contained  $4,000  capital 
stock  Bubscriptions  not  paid.  The  total  assets,  as  of  June  30, 1917, 
therefore,  were  overstated  by  the  two  amounts. 
Charge  to  equipmesit,  $6,000  capital  stock  issued  for 

buses  costing  only  $3,850 $2,150 

Capital  stock  subscriptionfl  not  paid 4,000 


$6,1S0 


The  assets  for  the  year  ending  June  30,  1917,  although  book 
valued  at  $15,903.06,  were,  therefore,  only  $9,753.06,  without 
deductions  for  depreciation,  and  even  this  figure  probably  con- 
tained several  hundred  dollars  uncollectible  acconnts  and  non- 
asset  items.  On  August  4,  1917,  the  company  purchased  an  Inters 
national  car  for  $2,589.50.  The  investment  remained  practically 
nnchanged  till  the  latter  part  of  May  and  fore  part  of  June,  1918, 
when  ei^t  new  buses  were  acquired  for  $23,066.55. 

For  ie  year  ending  June  30,  1918,  the  total  assets,  without 
deduction  for  depreciation,  are  reported  in  the  company's  annual 
report  to  the  Commission  as  $42,972.18.     From  this  should  be 
deducted  the  following  overcharges: 
Unpaid  capital  stock  subscriptions  ($2,000  of  the 

$4,000  unpaid  subscriptions  having  been  paid  in 

during  the  year)    $2,000  00 

Original  overcharge  to  equiiiincnf 2,150  00 

Unmllectible  bills  and  other  non-asset  itemu 411  38 

$4,561  38 
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Deducting  this  from  tlie  total  aasets  as  reported  for  June  30, 
1918,  we  have: 

Assets  as  reported  $42,972  18 

Overcharges 4,561  38 

.     $38,410  80 

The  total  assets  on  June  80,  1918,  are  thus  $38,410.80.  This 
amount,  however,  does  not  make  allowance  for  depreciation,  nor 
for  proper^  retired  during  the  year.  It  appears  that  two  of  the 
original  cars,  costing  $1,000  each,  have  been  entirely  scrapped, 
while  the  chassis  of  the  third  has  been  dismantled,  to  be  used  as 
parts,  and  the  body  of  the  fourth  has  been  destroyed  by  fira  The 
total  allowance  for  property  retired  may  be  placed  at  $2,500,  and 
the  depreciation  of  existing  equipment  at  $5,000,  leaving  net  assets 
$30,910.80,  or  In  round  numbers  $31,000.  But  this  has  been 
increased  since  June  30,  1918,  by  the  purchase  of  five  new  Ford 
buses. 

The  capital  stock  outstanding  is  reported  as  $8,000,  which 
includes  $6,000  issued  for  buses  purchased  at  a  cost  of  only  $3,850, 
and  $2,000  for  cash  paid  in  during  the  past  year.  The  net  invest- 
ment of  the  siocfcfcoWers,  therefore, amountstoonly  $5,850.  With 
total  net  assets  only  $30,910.80,  and  total  capital  stock  investment 
and  liabilities  amounting  to  $37,967.24,  there  appears  to  be,  as  of 
June  30,  1918,  a  net  deficit  of  $7,056.44,  or  in  round  numbers 
$7,000  as  is  detailed  in  the  following  summary  of  assets  and 
investment : 

Assets   and   Investment  —  June   30,   1918 
Net  assets $30,910  80 

Capital  stock  investment   $5,850  00 

Notes  payable $6,927  90 

Equipment  obligations 20,026  50 

Current  liabilities '. 5^162  84 

Total  liabilities  $32,117  24 
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Capital  stock  iavestmeiit  and  liabilities $37,967  24 

Deficit 7,056  44 


There  was  not  only  a  net  deficit  of  $7,000,  but  the  liabilities 
were  five  and  one-half  times  the  capital  stock  investment  This 
ratio  Ib  even  greater  now,  since  the  acquisition  of  five  new  Ford 
buses.     This  is  not  an  auspicious  financial  showing. 

This  company  has  failed  to  comply  with  the  provisions  of  sec- 
tion 55  of  the  Public  Service  Commissions  Law,  relative  to  its 
issue  of  stock,  and  has  violated  also  the  express  prohibitions  of 
section  54  of  the  Public  Service  Commissions  Law  in  permitting 
about  50  per  cent  of  its  issued  capital  stock  to  be  held  by  the  State 
Securities  Company,  a  business  corporation.  Immediate  steps 
should  be  taken  to  bring  these  matters  into  conformity  with  the 
statute. 

OpERATIKO    IIESDI.TS 

The  operating  results  for  the  year  ending  June  30,  1917,  and 
1918,  according  to  the  annual  reports  to  the  Commission,  have 
been  as  follows : 

Increase  or 
1917  191S  deoream 

Operating  revenues  .  . .  $13,544  39      $37,006  19      $23,461  80 
Operating  expenses  and 
taxes 12,738  32        47,930  46       35,192  14 

Operating  income    $806  07    "$10,024  27    t$ll,730  34 

Interest  deductions 30  50  292  27  261  77 

Corporate  income $775  57    *$11,216  54    t$ll,992  11 

•  Loss  t  Doerease 

While  the  company's  report  and  exhibits  are  not  entirely  dear, 
yet  after  examination  the  above  statonont  appears  Buhatantially 
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correct,  ezc^t  as  to  the  charges  to  operating  expenses  for  deprecia- 
tion. As  to  the  other  ecEpenses,  an  examination  of  the  records  of 
the  company  by  the  accounting  department  of  the  Conuniaeion 
discloses  no  charges  to  costs  which  are  not  supported  by  the  com- 
pany's books  and  records. 

The  operating  results  of  July  and  August,  1918,  as  tabulated 
and  placed  in  evidence  in  this  proceeding,  indicate  that  while  there 
faaa  been  improvement  in  the  equipment  facilities  and  the  operat- 
ing schedules,  as  well  as  a  very  great  increase  In  the  number  of 
pass^igers  carried,  the  additional  revenue  has  not  been  sufficient 
to  absorb  the  increases  in  cost  and  leave  a  fair  average  return 
under  the  present  rates. 

The  statements  for  July  and  August,  1918,  presented  by  the 
company  show  number  of  passengers,  trips  and  receipts  by 
individual  buses.  In  July,  1918,  the  company  carried  76,803 
passengers  and  made  5,952  trips;  in  August,  1918,  this  was 
increased  to  92,227  passengers  and  6,772  trips.  A  comparison 
is  here  made  of  revenue,  number  of  passengers,  number  of  trips, 
expenses  and  various  ratios  based  on  the  number  of  trips  during 
July  and  August,  1918,  with  those  during  July  and  August, 
1917,  and  May  and  Jiine,  1918.  In  this  comparative  statement, 
the  exp^ises  for  May,  June,  July  and  August,  1918,  have  been 
corrected  on  aceonnt  of  the  overcharge  in  August,  1918,  for 
chassis  repairs  applicable  to  preceding  months. 
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The  statement  mibmitted  by  the  company  for  July,  1918, 
shows  a  profit  for  the  month  of  $517.33  and  that  for  August, 
1918,  a  loss  of  $3,140.06.  The  August  expenses,  however,  include 
in  the  charge  for  repairs  certain  chassis  bills  applicable  to  Hay, 
June  and  July,  1918,  and  totalling  $2,499.4g.  Redistributing 
these  items  over  the  proper  months  we  have  a  loss  for  May,  1918, 
of  $1,155.61,  a  profit  for  June,  1918,  of  $240.86,  and  losses  for 
July  and  August,  1918,  of  $1,421.87  and  $640.58  respectively. 
These  results  do  not  take  into  account  overcharges  for  deprecia- 
tion, which  camiot  be  definitely  calculated  upon  the  evidence  in 
the  case.  Revenues  have  increased,  but  expenses  have  increased 
more  than  proportionately.  The  most  important  increases  have 
been  in  repairs  of  omnibus  chassis,  drivers'  salaries  and  hire  of 
buses.  The  monthly  stat«nent  of  operating  revenues  shows  that 
since  February,  1918,  there  has  been  a  rapid  expansion  of  busi- 
ness. Compared  with  the  corresponding  months  in  1917,  the 
increase  in  Karch,  1918,  was  49  per  cent;  in  April  105  per  cent; 
in  May  114  per  cent;  in  June  264  per  cent;  July  310  per  cent 
and  August  314  per  cent,  due  largely  to  traffic  to  and  from  the 
Pelham  Training  Camp. 

But  the  calculation  of  resultant  profits  or  loss  from  operations 
is  disputed  because  of  the  charges  against  revenues  for  deprecia- 
tion reserve^ 

Chahges  fOB  Dbpbbciation 
The  company's  depreciation  allowance,  during  the  past  year, 
is  separated  as  to  old  and  new  equipment.  The  old  equipment 
consisted  of  eight  buses  and  was  in  service  practically  the  entire 
year.  It  is  reported  as  costing  $13,189.50,  for  which  the  deprecia- 
tion charges  were  $9,484.76  or  72  per  cent  of  the  coat;  but  the 
original  cost  was  overstated  by  $2,150,  so  that  the  depreciation 
charges  were  about  86  per  ceat  of  the  cost.  The  new  equipment 
was  not  placed  in  service  until  the  latter  part  of  May  or  early 
in  June,  1918.  It,  too,  consisted  of  eight  buses  and,  according 
to  Exhibit  No.  1,  cost  $23,066.25;  so  that  depreciation  was 
accrued  for  only  one  mouth  and  was  placed  at  $1,201.47,  or  at 
the  rate  of  62  per  cent  of  the  cost  per  year. 
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While  the  exact  depreciation  requirementa  cannot  be  determined 
without  a  close  examination  of  the  property,  86  per  cent  of  the 
cost  of  the  old  equipment  and  62  per  cent  of  the  new  seems 
obviously  beyond  reason.  This  is  equivalent  to  an  average  life 
of  less  than  1.6  years  for  the  new  buses.  The  old  equipment 
cost  only  $11,039.50,  while  the  depreciation  charges  for  1917 
and  1018  amounted  to  $11,189.76;  but,  of  the  eight  buses  only 
three  have  been  retired  and  five  are  left  in  service,  and  yet  the 
charges  for  depreciation  have  exceeded  the  total  cost  of  the  eight 
buses.     This  is  also  obviously  excessive. 

The  bus  company  attempted  to  prove  a  basis  for  a  deprecia- 
tion rule  proposed  to  be  applied  by  it.  The  witness  most  relied 
on  by  the  company  evidently  had  not  given  thoughtful  study 
to  the  factors  to  be  considered  in  expressing  the  opinion  which 
he  did  that  the  largest  and  more  recently  acquired  vehicles  in 
service  depreciated  at  the  rate  of  4  per  cent  per  month,  or  48 
per  cent  per  year,  exclusive  of  repairs  and  maintenance. 

The  most  important  factors  which  tend  to  wear  out  a  motor 
car  and  cause  depreciation  are  mileage,  speed,  frequency  of  stop- 
ping and  starting,  road  conditions,  and  efficiency  of  operation. 
The  witness  really  had  no  first-hand  knowledge  of  the  company's 
experience  in  these  factors,  and  his  assumption  that  the  cars  were 
subjected  to  a  mileage  operation  of  about  30,000  miles  was  based 
upon  a  computation  of  the  mileage  of  five  buses  of  the  company 
which  averaged  2,702  each  for  each  of  the  months  of  June, 
July  and  August,  1918,  according  to  which  the  company  claimed 
that  each  bus  would  be  operated  on  an  average  of  32,425  miles 
per  year.  This  calculation  ignores  the  fact  that  during  June, 
July  and  August,  1918,  the  number  of  passengers  carried  was 
230,767  and  the  trips  operated  were  17,338  as  compared  with 
the  average  number  of  passengers  and  trips  per  month  for  the 
year  ending  June  30,  1917,  of  20,602  and  1,609  respectively. 
Obviously,  the  passenger  travel  does  not  require  the  same  intensive 
operation  of  the  vehicles  during  the  greater  part  of  the  year  as 
during  the  summer  season  when  the  company  has  so  much  week- 
end biumess,  and  the  average  mileage  of  the  months  of  peak 
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traffic  fiannot,  in  the  abBence  of  affinnative  evidence,  be  aaBuined 
to  continue  during  the  comparative!;  slack  months  of  traffic. 
Forthennore,  the  mileage  was  shown  only  for  five  Hurlbiirt  trucks 
and  there  is  no  evidence  that  the  mileage  for  the  other  cars 
resulted  proportionately  in  the  same  physical  exhauatioa  as  the 
mileage  of  the  Hurlburt  trucks. 

The  charge  for  depreciation  for  July,  1918,  and  Augmt,  1918, 
according  to  stat«aiente  filed  by  the  company  amoiuits  to  $220.83 
monthly  on  the  old  equipment  and  $940  monthly  on  the  new. 
This  is  stated  to  be  at  the  rate  of  8  per  cent  monthly  for  the 
old  and  4  per  cent  for  the  new.  The  depreciation  charge  of  8  per 
cent  on  the  old  equipment  should  not  be  allowed  as  the  charges 
made  in  1917  and  1918  exceeded  the  actual  cost  of  the  equipment 
The  cost  of  this  equipment  has  been  already  completely  written 
ofF.  The  charge  of  $940  on  the  new  equipment  is  at  the  rate 
of  4  per  cent  on  ft  cost  of  about  $23,500.  If  a  2  per  cent  rate 
on  the  new  equipment  is  allowed,  and  if  the  depreciation  charge 
for  the  old  ia  disallowed,  the  losses  (as  adjusted)  for  July  and 
August,  1918,  will  be  reduced  by  about  $690.  July,  1918,  would 
then  show  a  loss  of  $731.87  and  August,  1918,  a  profit  of  $49.42. 
On  the  other  hand,  apparently  no  depreciation  charge  on  five 
new  Fords  bought  July  15,  1918,  at  a  cost  of  $5,767.81  has  been 
included  in  the  July  and  August,  1918,  expenses.  The  charge 
of  4  per  cent  per  month  seema  excessiva  Of  the  old  equipment 
two  were  new  Reos,  bought  April  27,  1916,  one  a  new  Hurlburt 
bought  January  15,  1917,  and  one  a  new  International  bought 
August  4,  1917.  The  company  states  that  the  Reos  are  all  gone, 
that  the  International  is  almost  gone  and  that  the  Hurlburt  may 
run  six  or  seven  months  longer.  Whether  it  is  on  account  of 
overspeeding,  overloading,  careless  operation  or  poor  roads  the 
fact  appears  to  be  that  these  buses  wear  out  very  quickly.  The 
new  equipment  may  result  in  marked  improv^nent  in  operating 
efficiency.  There  should  be  relatively  much  less  repair  work, 
more  trips  per  bus,  probably  less  fud  uaed  per  bus  trip  and  more 
trips  per  driver. 
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Lack  op  Cowtehient  Tebhiitais 
The  franchise  under  which  this  company  operates  provides  for 
an  annual  payment  to  the  city  of  T^/2  per  cent  of  its  gross  annual 
receipts,  such  annual  payment  in  no  event  to  be  less  than  $500. 
It  is  the  only  company  or  bus  line  operating  on  the  route  between 
West  Farms  and  the  Pelham  Bay  Naval  Training  Station  and 
Cit^  Island  under  a  franchise  and  in  accordance  with  the  pro- 
visions of  the  Transportation  Corporations  Law. 

The  West  Farms  subway  station  entrances  and  exits  are 
located  on  the  east  and  west  sides  of  Boston  road  just  north  of 
West  One  Hundred  and  Seventy-seventh  street.  There  are  three 
aisles  of  safety  on  One  Hundred  and  Seventy-seventh  street 
immediately  east  of  Boston  road.  Prior  to  its  acquisition  of  a 
franchise  this  company  operated  its  buses  from  the  aisle  of  safety 
nearest  the  subway  station  entrances  and  exits,  and  I  am 
informed  that  two  days  after  the  grant  of  the  franchise  this 
particular  aisle  of  safe^  was  made  a  public  taxicab  stand  for 
ei^t  or  nine  taxis,  and  the  result  was  that  this  company  was 
compelled  to  locate  its  loading  stand  on  the  southeast  comer  of 
West  Farms  road  and  One  Hundred  and  Seventy-seventh  street, 
approximately  100  feet  beyond  the  taxicab  stand.  The  franchise 
to  the  company  did  not  provide  for  terminals.  The  private  taxi- 
cabs  and  autos,  which  pay  the  city  from  five  to  ten  dollars  a  year 
each,  the  exact  amount  depending  upon  the  size  of  the  car,  and 
«4uch  charge  passengers  twenty-five  cents  from  Monday  to  Friday 
inclusive  and  fifty  cents  on  Saturdays  and  Sundays  for  the  same 
service  now  afforded  the  general  public  by  this  company  for 
fifteen  ceaits,  have  the  favored  location  nearest  and  most  directly 
accessible  to  the  subway  station.  On  the  other  hand  this  com- 
pany, which  is  subject  to  regulation  not  only  by  the  city  author^ 
ities  but  by  this  Commission  as  well,  and  which  under  its  fran- 
chise is  obligated  to  pay  a  large  sum  of  money  to  the  city,  the 
amount  of  which  depends  upon  the  number  of  passengers  carried, 
is  compelled  to  load  its  buses  at  a  point  more  than  200  feet  from 
the  Bubray  station,  which  point  is  obscured  to  a  certain  extent 
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by  the  taxicab  stand.  Subway  pasaengere  in  order  to  reach  the 
loading  station  of  this  company  are  compelled  to  cross  two  sets 
of  tracks  on  One  Hundred  and  Seventy-seventh  street.  If  the 
city  would  give  to  this  company  the  choice  of  locations,  it  would 
probably  mean  not  only  an  increased  revenue  to  the  company  and 
an  increased  income  to  the  city  under  the  franchise  provisions, 
but  also  would  facilitate  the  use  by  the  public  of  the  cheapest 
mode  of  transportation  from  West  Farms  to  the  Naval  Training 
Station  and  City  Island. 

Phoposkp  Rate  Chanqes 

The  proposed  rate  increase  will  not  affect  the  regular  riders 
embracing  workmen  employed  in  connection  with  the  United 
States  Training  Station  and  the  residents  of  City  Island  making 
a  daily  round  trip,  since  the  amended  schedule  provides  for  a 
weekly  twelve  trip  ticket  for  one  dollar  and  eighty  cents;  nor  will 
the  sailors  stationed  at  the  camp  and  their  relatives  and  friends, 
who  make  more  or  less  frequent  trips  (nor  the  residents  of  City 
Island,  who  do  not  make  daily  trips  but  use  the  service  fre- 
quently) be  seriously  affected.  They  may  purc^se  a  six  trip 
conunatation  ticket  for  one  dollar,  the  cost  of  each  trip  amounting 
to  sixteen  and  two-thirds  cents,  or  an  increase  of  only  one  and  two- 
thirds  cents  over  the  present  rate.  Since  the  proposed  commuta- 
tion tickets  will  probably  be  purchased  in  numbers  by  sailors  at 
the  training  camp  and  by  their  relatives  and  friends,  some  plan 
for  their  redemption  should  be  devised.  The  duration  of  a  sailor's 
stay  at  the  camp  is  uncertain.  The  necessity  of  the  service  may 
call  him  elsewhere  at  any  time,  and  upon  short  notice.  I  believe, 
therefore,  that  the  company  should  agree  to  buy  back  or  redeem 
wholly  or  partially  unused  commutation  tickets.  Each  ride  used 
may  be  charged  at  the  rate  of  twenty  cents,  and  the  unused  rides 
upon  the  ticket  should  be  redeemed  by  the  company  for  the  differ- 
ence between  one  dollar  and  the  amount  of  used  rides  at  twenty 
cOTts  each. 

Neither  of  these  two  tariffs  will  add  any  substantial  burden 
to  the  riders,  nor  will  they  in  turn  afford  tbe  increase  in  revenue 
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whidi  the  record  diBcloses  is  necessary,  if  ttia  company  is  to  con- 
tiuae  an  essential  transportation  service. 

The  tariff  filed  with  this  Commission  sought  to  accomplish  a 
substantial  revenue  increase  by  the  change  from  fifteen  cents  to 
twenty-five  cents  per  single  trip.  The  assertion  was  made  by  the 
company  that  the  single  trip  riders,  the  so-called  casual  riders,  are 
more  costly  to  serve  than  the  other  classes  of  passengers  carried. 
This  statement  is  supported  in  the  record  rather  by  inferences 
from  apparent  conditions  than  by  direct  proof  or  demonstration. 
The  company  has  failed  to  indicate  bow  the  burden  of  the  pro- 
posed increases  would  be  distribnted,  or  the  relative  number  of 
riders  who  would  be  affected  by  the  rate  increase  for  single  trips. 
The  Public  Service  Commissions  Law  places  the  burden  of  this 
proof  upon  the  petitioning  company.  Their  failure  in  this  respect 
makes  it  extremely  difBcult  to  determine  what  increases  in  rates 
will  afford  a  fair  return  upon  the  company's  investment  I  do 
believe  that  the  inquiry  into  the  financial  condition  of  the  com- 
pany, its  operating  revenaes  and  expenses,  has  made  it  obvious 
that  some  increase  in  rates  is  necessary.  The  operating  costs 
of  this  company  greatly  increased  during  the  past  year.  Wages 
of  bus  drivers  have  advanced  from  an  average  of  eighteen  dollars 
per  week  to  thirty  dollars  per  wedk.  Gasoline,  oil,  automobile 
accessories  have  all  increased  considerably  in  prica  Further- 
more, it  has  been  found  that  the  company  has  made  no  provision 
for  liability  insurance,  nor  has  it  set  aside  a  reserve  for  this 
purpose.  No  effort  has  been  nmde  to  provide  for  accrued 
amortization  of  capital,  nor  has  any  reserve  been  made  for  work- 
men's compensation.  Under  present  conditions,  the  company 
might  easily  be  wiped  out  of  existence  by  a  serious  accident.  It 
on^t  to  be  in  a  position  to  set  aside  reasonable  reserves  for  such 
contingencies. 

The  nature  and  scope  of  the  statistical  and  financial  data  sub- 
mitted by  the  company,  however,  makes  it  difficult  to  determine 
the  amonnt  of  increase  which  should  be  authorized  for  single  trip 
fares.  Whether  it  should  be  fixed  at  twenty  cents  or  twenty-five 
cents  depends  in  a  large  measure  upon  the  nnmber  of  passengers 
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who  may  be  expected  to  pay  the  increased  rates.  No  estimates  as 
to  this  have  been  furnished  by  the  company.  In  1917  when  a 
rate  of  twenty-five  cents  was  charged,  and  six  tickets  were  sold 
for  one  dollar,  about  half  the  passengers  paid  the  twenty-five  cent 
rate.  What  the  new  rate  should  be  also  depends  apon  how 
efficiently  the  business  is  operated.  The  differential  in  coat  of 
service  for  the  frequent  riders  and  the  casual  riders  has  not  been 
approximated.  From  the  record  before  the  Commiasion,  I  con- 
clude that  a  twenty  cent  rate  for  single  trip  riders  will  probably 
be  sufficient,  with  increased  business,  to  pay  expenses  and  allow 
a  fair  return  on  the  investment,  if  the  company  is  carefully 
managed  in  a  business  like  way.  The  number  of  passengers 
carried  during  the  past  year  was  247,225,  and  the  number  for 
the  current  year  according  to  the  indications  of  the  later  months, 
if  not  disturbed  by  continuance  of  the  infiaenza  epidonic,  which 
at  the  time  of  this  writing  seems  to  have  hem  abated,  should  be 
well  over  600,000. 

This  company  competes  with  "jitneys"  which  charge  twenty- 
five  cents  a  trip  on  week  days,  and  fifty  cents  a  trip  on  Saturdays 
and  Sundays.  On  Saturdays  and  Sundays,  which  are  the  days  of 
greatest  traffic,  this  bus  company  would  probably  carry  all  the 
business  it  could  handle,  even  at  a  twenty-five  cent  rate,  but  for 
the  other  days  of  the  we^  there  is  really  competition  for  busi- 
ness and  at  a  twenty-five  cent  rate,  there  would  probably  be  a 
great  reduction  in  the  company's  traffia  The  jitney  service  seems 
to  be  more  attractive,  and  during  the  week  days  appears  to  be 
able  to  take  care  of  all  or  most  of  the  business.  I  fear  that  with 
the  same  rates  charged  by  "jitneys"  and  the  bus  company,  the 
latter  would  suffer  a  serious  reduction  in  its  business,  and  the 
probable  net  earnings  for  Mondays  to  Fridays  inclusive  would  be 
no  greater  and  probably  less  under  a  twenty-five  ixat  rate  than 
they  are  now. 

A  fair  conclusion,  in  view  of  all  the  facts,  would  be  to  allow 
a  change  in  rates  to  twenty  cents  per  single  trip,  a  commutation 
rate  of  six  trips  for  one  dollar,  unused  trips  to  be  redeemed  by 
the  company,  and  a  special  commutation  rate  of  six  round  trips, 


^d  by  Google 


Rates  of  Fabe,  Cttt  Islahd  Motob  Bcb  Co.  47 

Public  Serriee  Commfwion,  First  District  [VoL  IB] 

tvelve  rides  in  all,  ic  any  one  calendar  week  for  one  dollar  and 
eighty  cents.  This  is  expected  to  give  tlie  company  sufiiciait 
revenue  to  cover  all  operating  expenses,  improve  the  service  where 
reasonably  necessary,  start  an  adequate  reserve  for  workmen's 
compensation  and  public  liability,  and  provide  a  fair  return  on 
the  investment.  At  the  same  time,  the  rates  would  remain 
sufficiently  below  the  "  jitney  "  fares  to  enable  the  bus  company 
to  maintain  its  present  oompetitive  position. 

It  may  well  devdlop  that  changed  conditions  in  the  future  will 
make  it  possible  for  the  company  to  get  along  again  on  a  fifteen 
cent  rate. 

It  is  no  more  than  juat  to  observe  also  that  there  is  a  possibility 
that  even  an  advance  to  a  twenty  cent  rate  per  single  trip  may 
not  realize  the  additional  revenues  which  are  necessary  for  the 
BDccessfol  operation  of  this  line  and  to  which  the  company  may 
be  entitled  as  a  matter  of  right  and  justice.  But  the  effect  of 
thia  increase  should  be  thoroughly  tried  out  before  a  sharp  advance 
to  twenty-five  cents  is  to  be  authorized.  The  evidence  which  was 
presented  by  the  company  is  deficient  in  several  particulars,  such, 
for  example,  as  the  amount  which  should  properly  be  set  aside  for 
depreciation  reserve  and  the  estimate  of  additional  revenue  to  be 
derived  by  an  increase  in  the  rate  for  the  particular  class  of 
passengers  who  would  travel  at  single  trip  rates.  The  economies 
in  operation  through  improved  service  and  ampler  rolling  equip- 
ment have  not  yet  been  fully  realized.  It  is,  therefore,  deemed 
advisable  to  study  carefully  the  facts  involved  in  these  features, 
BO  that  a  more  definite  judgment  can  be  formed  in  respect  to 
them,  and  the  necessities  of  the  company  more  definitely  gauged, 
before  allowing  an  advance  of  rates  to  twenty-five  cents. 

If  the  situation  should  so  change  that  the  circumstances  under 
which  the  company  operates  will  admit  of  rendering  adequate 
service  at  a  lower  rate  than  twenty  cents,  or  will  entitle  the  com- 
pany to  further  increase  its  rates,  the  matter  can  very  quickly 
be  presented  to  the  Commission  upon  a  suitable  application  by 
any  interested  par^. 
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ReCOM  HENDATtOnS 

I  recommend  therefore,  that,  as  to  rates,  the  City  Island  Motor 
Bu8  Company  be  authorized  to  put  into  effect  immediately  the 
following  tariff  of  rates : 

(a)  Single  trip,  twenty  cents. 

(b)  Six-trip  tickets,  one  dollar  (to  be  redeemed). 

(o)   Twelve-trip  weekly  ticket,  one  dollar  and  eighty  cents. 

The  company  should  post,  at  its  termini  and  in  each  vehicle 
operated  by  it,  a  schedule  of  the  foregoing  rates. 

Monthly  reports.  The  company  should  be  required  to  make  a 
monthly  report  to  the  Commission  stating  the  number  of  pas- 
sengers, the  number  of  trips,  the  mileage,  the  operating  revenue, 
the  operating  expenses  and  the  operating  income,  so  that  the  Com- 
mission may  determine  the  elTect  of  the  increase  upon  the  traflSc 
and  the  financial  condition  of  the  company  and  take  such  further 
action  as  it  may  deem  advisable. 

Worhm^n's  compensation  and  liahility  insurance.  The  com- 
pany should  provide  a  substantial  reserve  for  workmen's  compen- 
sation and  public  liability. 

Depreciaiion  reserve.  The  company  should  immediately  set  up 
a  reserve  for  accrued  amortization  of  capital. 

Uniform  system  of  accounts.  The  company  should  conform  its 
accounts  to  the  rules  and  principles  of  the  uniform  systems  of 
accounts  prescribed  by  the  Commission  as  nearly  as  they  may  be 
applicable  to  motor  bus  corporations. 

Legal  requirements.  The  company  should,  if  possible,  l^itl- 
matize  the  issue  of  its  stock,  and  either  arrange  for  the  transfer 
of  the  shares  of  stock  now  held  by  the  State  Securities  Company 
to  an  individual,  or  apply  for  the  approval  of  the  Commission 
to  such  acquisition  and  holding  by  that  company  as  is  permissible 
under  section  54  of  the  Public  Service  Commissions  Law, 

For  the  present  no  order  need  be  entered  upon  the  matters 
covered  by  the  forgoing  recommendations  other  than  rates,  since 
they  concern  questions  which  arose  collaterally  to  the  rate  applica- 
tion, but  the  company  should  notify  the  Commission,  within  ten 
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daje  after  this  decision  Ib  communicated  to  it,  whether  it  will 
carry  out  those  recommendations  and  in  what  manner. 

A  suitable  order  should  be  entered  in  conformity  with  this 
opinion. 

In  accordance  with  the  foregoing  opinion  the  CommiBBion,  on 
the  same  day,  made  the  following  order : 

Bt  thb  Commibsion. —  The  City  Island  Motor  Bub  Company, 
Inc.,  having  filed  with  the  Public  Service  Commission  for  the 
First  District  on  June  26,  1918,  a  new  schedule  of  rates  in  the 
First  District  showing  increase  in  rates  effective  July  26,  1918, 
and  the  Commission  by  order  dated  June  27,  1918,  having 
suspended  the  operation  of  such  schedule  until  September  24> 
1918,  and  appointed  a  hearing  to  be  held  on  July  9,  1918,  to 
inquire  into  the  lawfulness  and  propriety  of  such  new  rates,  and 
said  hearing  having  been  held  on  July  9  and  July  15,  1918, 
before  the  Commission,  and  the  said  company  having  on  Sep- 
tember 7,  1918,  submitted  to  the  Commission  an  amendment  of 
the  schedule  above  referred  to,  providing  for  a  special  commuta- 
tion rate,  six  round  trip  tickets,  twelve  rides  in  all,  to  be  used 
within  any  calendar  week,  for  one  dollar  and  eigh^  cents,  and 
the  Commission  by  order  dated  September  7,  1918,  having 
reopened  the  proceeding  and  appointed  a  furthei  hearing  to  be 
held  on  September  12,  1918,  and  said  hearing  having  been  held 
on  September  12,  1918,  before  the  ComraJaaion,  and  the  Com- 
mission having  by  orders  dated  September  23,  1918,  October  22, 
1918,  and  November  4,  1918,  further  suspended  the  operation 
of  the  said  new  schedule  until  November  21,  1918,  and  due  con- 
sideration having  been  had,  it  is 

Ordered  that  the  City  Island  Motor  Bus  Company,  Inc.,  be  and 
it  hereby  is  authorized  on  and  after  November  22,  1918,  to  charge 
the  following  maximum  rates: 

(a)  Single  fares  twenty  cents  per  single  trip. 

(b)  Special  commutation  rate  six  tickets  for  one  dollar.  The 
company  will  buy  back  or  redeem  wholly  or  partially  unused 
commutation  tickets,  eacli  ride  used  to  be  charged  at  the  rate  of 
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twenty  eenta,  and  the  unused  ridea  upon  the  ticket  to  be  redeemed 
by  the  company  for  the  difference  between  one  dollar  and  the 
amount  of  used  rides  at  twenty  centa  each. 

(c)  Special  commutation  rate,  six  round  trip  tickets,  twelve 
rides  in  all,  to  be  used  within  any  calendar  week,  one  doUar 
and  eighty  cents. 

(d)  Children  under  five  years  of  age  to  be  carried  free  when 
in  the  arms  of  an  adult. 

Further  ordered  that  the  City  Island  Motor  Bus  Company,  Inc., 
on  or  before  November  22,  1918,  file  with  the  Commission  a  new 
schedule  of  rates  in  conformity  with  the  terms  of  this  order. 

Further  ordered  that  the  City  Island  Motor  Bus  Company,  Inc., 
be  and  it  hereby  is  prohibited  from  charging  the  rates  specified 
in  the  new  schedule  filed  with  the  Commission  on  June  26,  1918, 
as  amended,  except  as  authorized  by  law  or  further  order  of  this 
ConunissioQ. 

Further  ordered  that  within  ten  days  after  service  upon  it  of  a 
copy  of  this  order,  the  said  City  Island  Motor  Bus  Company,  Inc., 
inform  the  Commission  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed. 


In  the  Matter  of  the  Application  of  the  Westcott  Express  Com- 
pany for  an  Increase  of  Bates  Applying  to  the  Transfer  of 
Passengers  by  Motor  Vehicles  within  the  State  of  New  York 

Case  No.  2310 

(Public  Service  CommiMion,   First  District,  Norembet   19,   1918) 


The  existing  rates  for  the  truisportatioD  of  passengers  bj  motor 
TehiclcB  within  the  city  of  New  York  by  the  Westcott  Express  Company 
were  established  by  the  Commission  hj  tji  order  made  November  23, 
1917,  in  its  inquiry  in  cafte  No.  2238  as  to  passen^r  rates  of  this  com- 
pany. The  questions  involved  herein  are  as  to  whether  the  company  is  a 
common  carrier  over  which  the  Commission  has  jurisdiction  to  regulate 
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its  rates  of  Ikre,  and  if  so,  wliether  the  cotnpftnj'  b;  becoming  »  publio 
luLckmui  and  taking  out  a  city  licenK  and  operating  thereunder  has  put 
ita^  under  city  ordinances  and  has  bound  itself  to  conform  to  the 
rates  of  fare  established  by  such  ordinances  so  that  th«  Commiasioit 
ought  not  to  malce  any  change  in  rates  without  municipal  consent. 
Beld,  that  the  company  is  a  common  carrier  under  the  Public  Service 
CommiaHioDs  Law  and  that  in  r^nrd  to  the  second  question  hereinbe- 
fore stated  that  the  company  has  bo  far  submitted  itself  to  and  brought 
itself  under  the  obligations  of  the  New  York  city  ordinances  in  regard 
to  public  hackmen  that  it  must  be  deemed  to  be  bound  by  those  obli- 
gations so  long,  at  least,  as  it  enjoys  the  advantages  of  the  license 
under  which  it  operates  by  mnnidpal  sanction.  Kecommended  that  th« 
petition  of  the  company  be  dismissed,  or  if  it  desires  to  take  steps  to 
remove  the  present  obstacles  to  the  exercise  of  the  Commission's  juris- 
diction the  case  may  be  held  in  abeyance  until  such  time  ai  the  neces- 
Htry  consents  from  the  city  have  been  obtained. 

Okdwat,  Commiseioner. —  This  is  an  application  by  the  West- 
cott  Express  Company  for  an  order  authorizing  the  company  to 
file  a  new  schedule  of  its  rates  which  will  increase  tazicab  rates 
from  thirty  cents  to  fifty  cents  in  the  case  of  one  or  two  paasengera 
for  the  first  half  mile  or  fraction  thereof,  and  from  forty  cents 
for  the  first  half  mile  to  fifty  cents  for  the  first  two-sixiks  at  a. 
mile  or  any  fraction  thereof  in  the  case  of  three  or  more  pas- 
sengers. The  Commission  made  an  order  November  21,  1917^ 
in  its  inquiry  in  Case  No.  2238  as  to  passenger  rates  of  this 
company,  in  which  order  the  Commission  fixed  the  taxicah  fares 
at  the  present  existing  rate,  which  is  the  same  as  the  rate  fixed 
by  the  New  York  city  ordinance  enacted  under  the  authority  of 
section  51  of  the  Greater  New  York  Charter. 

The  application  brings  before  the  Commission  two  questions: 

(1)  Whether  the  Westcott  Express  Company  is  a  common 
carrier  over  which  the  Commission  has  jurisdiction  to  r^ulate 
its  rates  of  fare;  and,  if  so, 

(2)  Whether  the  Westcott  Express  Company,  by  electing  to 
become  a  public  hackman  and  taking  out  licenses  which  stipulate 
for  its  compliance  with  the  city  ordinances  and  operating  there- 
noder,  has  bound  itself  to  conform  to  those  ordinances  and  to  the 
rates  of  fare  established  by  them,  and  has  put  itself  in  a  position 
irfaere  a  Commission  order  approving  an  increase  over  the  mazi- 
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mum  ratea  prescribed  by  tbose  ordinances  ought  not  to  be  made 
without  municipal  consent,  so  long  as  those  conditions  obtain. 

With  reference  to  the  first  question,  it  is  my  opinion  that  the 
Weatcott  Express  Company  is  a  common  carrier  under  the  Pub- 
lic Service  Commissions  Law. 

With  r^erenee  to  the  second  question,  it  is  my  opinion  that  the 
Weatcott  Express  Company  has  so  far  submitted  itself  to  and 
brought  itself  under  the  obligations  of  the  New  York  city  ordi- 
nances in  r^ard  to  public  hackmen  that  it  must  be  deemed  to  be 
bound  by  those  obligations,  and  that  it  should  not  now  be  heard 
to  ask  relief  therefrom  at  the  hands  of  the  Commission,  so  long 
at  least  as  it  enjoya  the  advantages  of  the  licenses  under  which 
it  operates  by  municipal  sanction. 

The  facta  as  they  are  presented  by  the  evidence  seem  to  be  as 
follows : 

The  Weetcott  Express  Company  is  a  corporation  having  a  con- 
tract with  the  New  York  Central  Railroad  Company  and  the 
New  York,  New  Haven  and  Hartford  Railroad  Company,  by 
which,  for  a  term  beginning  in  1909  and  1912,  respectively,  in 
the  case  of  such  companies,  and  ending  on  December  1,  1919, 
the  Westcott  Company  has  been  granted  the  exclusive  privilege 
under  the  supervision  of  the  railroad  companies  of  transporting 
passengers  and  baggage  to  and  from  the  Grand  Central  terminal 
in  New  York  city;  of  collecting  and  checking  baggage  in  New 
York  city  to  points  upon  or  by  way  of  the  railroad  companies' 
linee;  of  going  upon  the  railroad  companies'  premises  and  upon 
their  trains  entering  such  terminus  to  solicit  employment  by 
passengera  on  such  trains  or  at  such  terminus  for  receiving  bag- 
gage of  such  passengers  of  the  companies  and  transportation  of 
the  same  to  or  from  residences  of  such  passengers  or  to  such 
places  aa  the  passengers  may  designate.  The  charges  of  the  com- 
pany for  transportation  of  passengers  or  baggage  to  or  from  this 
terminus  are  to  be  reasonable  and  uniform.  The  contract  may 
be  terminated  by  the  railroad  companies  by  giving  ninety  days' 
notice  to  the  express  company.  The  express  company  haa  like 
contracts,  ditfering  somewhat  in  details,  with  the  PennsylTania 
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Railroad  Company  ae  to  the  Pennsylvania  station,  the  Erie  Rail- 
road Company  as  to  its  stations  in  New  Jers^  and  at  the  foot 
of  Chambers  street  and  Twenty-third  street  in  New  YoA  city, 
and  the  New  York,  Ontario  and  Western  Railroad  Company  as 
to  its  terminus  in  Wediawken,  N.  J.,  and  its  terminus  in  New 
York  city.  The  contracts  do  not  call  for  any  payment  by  the 
Gtonpany  for  these  privileges,  except  that  in  the  case  of  the  New 
York,  Ontario  and  Western  the  express  company  undertakes  to 
pay  $1,000  per  annum  in  monthly  payments.  The  entire  capital 
stock  of  the  Westcott  Express  Company  is  owned  by  the  Ameri- 
can Express  Company,  and  3,000  out  of  180,000  shares  of  the 
American  Express  stock  is  owned  by  the  Xew  York  Central  Rail- 
road Company.  The  Westcott  Express  Company  for  its  passenger 
service  under  these  contracts  operates  motor  cabs  carrying  taxi- 
meters, and  has  applied  for  and  obtained  licenses  granted  under 
the  New  York  city  ordinance  passed  for  the  r^ulation  of  public 
hackmen,  and  has  solicited,  and  is  now  soliciting,  public  patronage 
Qpon  the  streets. 

1.  I  think  on  the  foregoing  facts  that  the  Westcott  Exprew 
Company  must  be  deemed  to  be  a  common  carrier  under  the  pro- 
visions of  the  Pablic  Service  Commissions  Law.  This  law,  by 
section  49,  gives  to  the  Public  Service  Commissions  power  to  fix 
rates  and  charges  of  common  carriers,  and  by  section  5,  subdivi- 
sion 1-d,  gives  to  the  Commission  in  the  First  District  jurisdic- 
tion as  to  any  common  earrier  other  than  a  railroad  or  street  rail- 
road corporation  so  far  as  concerns  operations  exclusively  within 
that  district  A  conmum  carrier,  by  section  2,  subdivision  9, 
includes  express  companies,  baggage  companies  and  transfer  com- 
panies as  defined  in  the  act  when  "  operated  wholly  or  in  part 
upon  or  in  connection  with  a  railroad  or  street  railroad."  The 
term  "baggage  company"  (§  2,  subd.  9-a)  applies  to  "those 
companies  engaged  under  contract  or  agreement  with  a  railroad 
company  or  a  street  railroad  company  in  the  checking  of  baggage 
or  in  the  collection  and  delivery  of  baggage  between  railroad 
stations  or  between  railroad  stations  and  hotels,  residences,  busi- 
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nesB  places  or  steamer  docks ;  "  and  the  term  "  transfer  com- 
pany "  applies  to  "  eompaniefl  engaged  under  contract  or  agree- 
ment with  a  railroad  oompanj  or  street  railroad  company  in  the 
transfer  of  passengers  or  property  between  railroad  atationa,  or 
between  railroad  stations  and  hotels,  reeidencee,  business  places  or 
steamer  docks." 

These  definitions  of  common  carriers  and  of  express  companies, 
baggage  companies  and  transfer  companies  were  added  to  the 
Public  Service  Commissions  Law  by  chapter  344  of  the  Laws  of 
1913,  and  seem  to  be  precisely  applicable  to  the  Westcott  Express 
Company,  in  view  of  its  contracts  with  the  railroad  companies 
above  mentioned.  In  passing  chapter  344  of  the  Laws  of  1913, 
the  Legislature  must  have  had  in  mind  a  company  or  companies 
over  which  it  intended  to  give  regulatory  jurisdiction  to  the  Public 
Service  Commission,  and  my  attention  baa  not  been  called  to,  nor 
do  I  know  of,  any  other  company  or  companies  which  so  clearly 
fall  within  the  description  contained  in  the  amendatory  act  I  can 
conceive  no  form  of  words  or  plan  of  statutory  amendment  more 
clear  or  more  suitable  than  those  by  which  the  Legislature  amended 
the  Public  Service  Commissions  Law  to  make  such  companies  as 
the  Westcott  Express  Company  "common  carriers,"  within  the 
meaning  of  the  Public  Service  Commissions  Law.  It  would  seem, 
therefore,  that  the  Commission  would  ordinarily  have  power  to 
regulate  the  rates  and  charges  of  the  company  for  its  service,  so 
far  as  it  operates  in  the  First  District,  upon  or  in  connection  with 
the  railroads  above  mentioned.  This  has  always  been  the  view  of 
the  Commission,  and  it  has  taken  action  in  the  past  in  accordance 
therewith.  As  above  pointed  out,  the  Commission  made  an  order 
on  November  21,  1917,  in  Case  No.  2238,  fixing  the  taxicab  fares 
of  this  same  Westcott  Express  Company  at  the  present  existing 
rate.  In  Case  No.  1854,  which  arose  in  August,  1914,  out  of  the 
consolidation  of  the  Yellow  Taxicab  Company  and  the  Mason- 
Seaman  Transportation  Company,  the  Commission  was  of  the 
opinion,  as  appears  by  its  order  of  April  25,  1917,  that  those 
companies,  to  the  extent  that  they  did  business  under  contracts 
with  the  railroads,  similar  to  the  contracts  in  this  case,  were  com- 
mon carriers,  and  subject  to  the  jurisdiction  of  the  Commisaion. 
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Now,  however,  the  jurisdiction  of  the  Commisaion  is  questioned, 
and  it  is  claimed  by  the  city  of  New  York  that  the  Commisaion 
haa  DO  jurisdiction  over  the  subject-matter  of  this  application  for 
the  reason  that  exclusivo  jurisdiction  to  regulate  the  faresof  the 
Weatcott  Express  Company  is  claimed  to  have  been  veated  in  the 
board  of  aldermen  of  the  cit^  of  New  York  by  the  provisions  of 
section  51  of  the  Greater  New  York  Charter  which  are  as  follows: 

"  Subject  to  the  constitution  and  laws  of  the  State,  the  Board 
of  Aldermen  shall  have  power  to  provide  for  the  lic^ising  and 
otherwise  r^ulating  the  business  of  *  *  *  public  *  *  * 
backmen  *  *  *  The  Board  of  Aldermen  shall  also  have  power 
to  r^alate  the  rates  of  fare  to  be  taken  by  owners  or  drivers  of 
backney  coaches,  carriages,  motors,  automobiles  or  other  vehicles, 
and  to  compel  the  owners  thereof  to  pay  annual  license  fees.  All 
ordinances  in  relation  to  any  of  the  matters  mentioned  in  this 
section  shall  be  general,    *    *    *." 

Under  this  section  the  hoard  of  aldermen  has  adopted  an  ordi- 
nance defining  public  hackmeo  and  providing  for  licensing  sncfa 
public  hackmen  and  fixing  their  rates  and  charges.  Subdivision  1 
of  section  80  of  the  Code  of  Ordinances  of  the  Ci^  of  New  York 
defines  public  hacks  as  follows : 

'*1.  Public  hack,  a  vehicle  plying  for  hire,  for  which  public 
patronage  is  solicited  upon  the  streets ;  any  vehicle  carrying  passen- 
gers for  hire  operating  from  or  in  a  railroad  station  or  steamship 
landing."  The  sentence  beginning  "  any  vehicle  carrying  "  was 
added  by  an  amendment  which  took  effect  on  November  15,  1917. 

These  ordinances  also  provide  in  section  80  that  any  vehicle 
that  has  a  taximeter  afiixed,  and  uses  the  streets  of  the  city  for  the 
purpose  of  carrying  passengers  for  hire,  shall  be  deemed  a  public 
hack,  and  must  be  licensed  under  this  article;  in  section  101  that 
every  public  hack  driven  by  mechanical  power,  seating  four 
passengers  or  less,  shall  have  affixed  thereto  a  taximeter  of  a  size 
and  design  approved  I^  the  commissioner  of  licenses ;  and  section 
102  fixes  the  maximum  rates  of  fares  for  public  hacks  at  the  rates 
now  charged  by  the  WeGtcott  Express  Company.  As  stated  above, 
the  Conunission  by  its  order  of  November  21,  1917,  tn  Case  2238, 
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fixed  these  aa  the  l&wful  maximum  ratee  for  the  Westcott  Express 
Company. 

It  does  not  Beem  to  me  that  a  fair  construction  of  the  provisions 
of  the  Public  Service  Commissions  Law  and  of  the  New  York  City 
Charter  above  cited  justifies  the  claim  of  the  city  of  New  York  that 
the  board  of  aldermen  has  exclusive  jurisdiction  to  regulate  the 
fares  of  transfer  companies  engaged  under  contract  or  agreement 
with  railroad  companies  in  the  transfer  of  passengers  or  property 
between  railroad  stations  or  between  railroad  statione  and  hotels, 
residences,  business  places  or  steamer  docks,  or  that  the  Public 
Service  Commission  has  no  jurisdiction  over  such  companies.  Cer- 
tainly some  effect  must  be  given  to  chapter  344  of  the  Laws  of 
1913,  which  is  the  latest  expression  of  the  legislative  will  on  this 
subject.  Since  that  statute  expressly  gives  to  the  Public  Service 
Commission  jurisdiction  over  such  companies  as  the  Westcott 
Express  Company,  it  must  follow  that  jurisdiction  of  the  Public 
Service  Commission  is  either  exclusive  or  else  is  concurrent  with 
the  jurisdiction  of  the  board  of  aldermen.  It  seems  to  me  improb- 
able that  the  Legislature  intended  to  give  continuing  and  concur- 
rent regulatory  jurisdiction  over  this  and  similar  companies  to  two 
different  and  independent  public  bodies,  one  a  State  Commission 
and  the  other  a  local  municipal  legislature.  Since  the  grant  of 
jurisdiction  to  the  board  of  aldermen  is  expressly  made  "  subject 
to  the  constitution  and  laws  of  the  State,"  and  since  the  amend- 
ment of  1918  to  the  Public  Service  Commissions  Law  is  not  only 
one  of  the  laws  of  the  State,  but  the  latest  expression  of  the  legis- 
lative will  and  intent,  I  should  be  of  the  opinion  that  either 
exclusive  or  at  least  paramount  jurisdiction  over  this  and  similar 
companies  was  given  to  the  Public  Service  Commission,  and  that 
the  grant  of  jurisdiction  to  the  board  of  aldermen,  ao  far  as  it 
affects  this  and  similar  companies,  has  either  been  repealed  or  is 
subject  to  the  paramount  and  controlling  jurisdiction  of  the  Com- 
mission, were  it  not  for  the  language  of  the  opinions  in  the  case  of 
Yellow  Taxicab  Company  v.  Gaynor,  82  Misc.  Rep.  94,  109;  159 
App.  Div.  893.  It  is  claimed  by  the  city  of  New  York  that  that 
case  definitely  holds  that  the  provisions  of  the  Public  Service 
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Commissiona  Law  added  by  chapter  344  of  the  Laws  of  1913,  as 
to  transfer  companieB  and  ba^age  companies,  do  not  repeal 
section  51  of  the  city  charter  which  conferred  authority  upon  the 
board  of  aldermen  of  the  city  of  New  York  to  enact  oidinancee 
r^;ulating  the  buainese  and  rates  of  fares  of  public  hackmen. 
This  contention  seems  to  be  borne  out  by  the  language  of  Jadge 
Seabury  (82  Misc.  Bep.  109,  110),  whose  opinion  was  approved 
and  adopted  by  the  Appellate  Diyision,  and  by  the  language  of 
Judge  Ingraham  in  his  concurring  opinion  in  the  Appellate 
Division  (159  App.  Div.  894).  It  should  be  borne  in  mind,  how- 
ever, that  Judge  Seabury  and  the  Appellate  Division  in  the  case 
cited  were  passing  upon  and  disposing  of  a  claim  much  broader 
than  the  point  now  under  discussion.  It  would  seem  that  the  claim 
made  in  that  case  was  that  the  amendment  of  1913  to  the  Public 
Service  Commissions  Law  repealed  entirely  the  whole  grant  of 
power  to  the  board  of  aldermen  of  the  city  of  New  York  to  regu- 
late public  hackmen,  and  conferred  exclusive  jurisdiction  on  the 
Public  Service  Commission  over  all  taxicab  companies  engaged 
in  the  transportation  of  passengers  for  hire  in  the  city  of  New 
York.  It  is  obvious  that  so  broad  a  claim  is  unsound,  and  that 
ie  all  that  the  court  in  the  Yellow  Taxicab  case  really  decided. 
It  does  not  appear  from  the  reports  of  that  case  that  any  one  of 
the  plaintiffs  in  that  cnae  had  any  contract  or  agreement  with 
any  railroad  company  for  the  transfer  of  passengers  or  property 
between  railroad  stations  and  hotels,  residences,  business  places  ol 
steamer  docks.  It  may  well  be,  therefore,  that  the  courts  did 
not  have  before  them  in  that  case,  and  did  not  intend  to  decide, 
the  narrow  question  now  before  the  Commission  whether  the 
legislative  grant  of  jurisdiction  to  the  Public  Service  Commission 
over  transfer  companies  and  baggsge  companies  having  such  con- 
tracts with  the  railroads,  must  not  be  deemed  to  confer  exclusive 
or  at  least  paramount  and  controlling  jurisdiction  upon  the  Publie 
Service  Commission  to  regulate  those  companies  and  their  rates 
of  fare. 

But,  whether  this  be  so  or  not,  I  think  the  Commission  ought 
to  conform  to  and  follow  the  opinions  of  the  courts  as  thus  far 
eiq>reaBed  in  the  Yellow  Taxicab  case.     There  is  nothing,  how- 
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ever,  in  the  language  used  by  the  courts  in  that  case  to  justify 
the  conclusion  that  they  held  that  the  board  of  aldermen  hat 
exchisive  jurisdiction  over  these  companies.  Even  if  they  held 
that  the  board  of  aldermen  has  jurisdiction,  there  is  nothing  to 
indicate  that  th^  also  held  that  the  Public  Service  Commis- 
sion does  not  at  the  same  time  have  regulative  jurisdiction  so  far 
as  these  transfer  companies  and  baggage  companies  are  con- 
cerned, and  it  cannot  be  presumed  tbat  they  Intended  so  to  hold, 
since  that  would  result  in  nullifying  the  latest  expression  of  the 
legislative  will  and  intent  on  the  subject. 

Even,  therefore,  if  we  are  not  justified  in  holding  that  the  Com- 
mission has  exclusive  or  even  paramount  jurisdiction  over  this 
Westcott  Express  Company,  I  thinlt  we  should  hold  that  the 
Commission  has  at  least  concurrent  jurisdiction  with  the  board 
of  aldermen  over  the  company  and  ordinarily  would  have  power 
to  regulate  its  rates  of  fare,  so  far  as  its  service  is  performed 
under  its  contracts  with  the  railroads  between  railroad  stations 
and  other  places  enumerated  in  subdivision  9-a  of  section  2  of  the 
Public  Service  Commissions  Law, 

2.  Holding,  therefore,  as  we  do,  that  the  Commission  has  under 
ordinary  circumstances  jurisdiction  over  the  Westcott  Express 
Company  and  the  right  to  regulate  its  rates  of  fare  to  the  extent 
stated,  the  further  question  remains  whether  the  Commission  can 
and  should  exercise  this  jurisdiction  in  view  of  the  fact  that  the 
Westcott  Exprees  Company  has  voluntarily  submitted  itself  to  the 
jurisdiction  of  the  city  of  New  York  in  the  matter  of  its  rates 
and  to  the  ordinances  of  the  board  of  aldermen  in  regard  to 
public  hackmen,  and  has  applied  for  and  obtained  and  is  operat- 
ing under  licenses  granted  under  the  New  York  city  ordinances 
above  referred  to,  and  by  virtue  .thereof  has  been,  and  is  now, 
soliciting  public  patronage  upon  the  streets. 

While  these  licenses  are  not  contracts  in  the  strict  sense  of  the 
term,  and  create  no  property  right,  hut  are  always  revocable 
(Yellow  Taxicab  Co.  v.  Gaynor,  82  Misc.  Rep.  94,  104),  never- 
theless, I  am  of  the  opinion  that  they  are  contractual  in  their 
nature,  in  that  so  long  as  the  company  is  taking  the  benefits  of 
them,  and  they  are  not  revoked  or  terminated,  the  company  is 
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bound  to  conform  to  the  obligations  thereof,  and  the  Commission 
would  not  be  warranted  in  going  ahead  with  a  rate  proceeding 
which  could  avail  nothing  unless  it  resulted  in  relieving  the 
company  from  those  obligations.  Of  course,  without  an  express 
grant  of  authority  from  the  Legislature,  a  municipality  may  not 
insert  rate  of  fare  provisions  in  licenses  granted  by  it,  and  thus 
oust  or  limit  the  power  of  the  Legislature  or  its  representative, 
the  Commission,  to  deal  with  those  rates  and  fares  plenarily  on 
a  regulatory  basis.  Likewise,  where  a  municipality,  under  legis- 
lative or  constitutional  authority,  has  made  a  grant  of  right  to  a 
public  serrioe  company  to  use  public  streets,  it  may  not  subse- 
quently, in  the  guise  of  requiring  licenses  or  imposing  "  police  " 
regulations  upon  the  use  of  streets,  undertake  to  limit  the  fares  or 
rates  chargeable  by  the  company  to  which  there  has  been  such 
an  initial  grant  of  franchise  or  right  That  is  to  say,  where 
the  municipality  has  granted  the  company  a  franchise,  it  cannot 
subsequently  overthrow  or  restrict  the  legislative  power  over  rates, 
by  trying  to  attach  fare  provisions  to  permits  or  regulations  for 
continued  use.  But  where,  as  here,  the  Legislature  has  specific- 
ally authorized  a  continuing  municipal  control  over  taxicab  rates, 
through  the  license-granting  power,  and  the  company  is  operating 
under  licenses  into  which  limitations  as  to  fares  are  clearly  incor- 
porated by  reference,  I  do  not  believe  that  the  city  is  beyond  its 
rights  in  insisting  upon  the  company's  continued  compliance  with 
the  license  rates  so  long  as  it  operates  under  the  licenses.  These 
licenses  were  applied  for  by  the  Westcott  Express  Company  and 
granted  by  the  city  with  the  distinct  understanding  that,  in 
return  for  the  privileges  thereby  conferred,  the  Westcott  Express 
Company  should  conform  to  and  be  bound  by  the  provisions  of 
the  licenses  and  the  ordinances  under  which  the  same  were 
granted,  and  so  long  as  they  are  in  force  and  are  availed  of  by 
the  company,  it  does  not  lie  in  the  mouth  of  the  company  to 
assert  that  it  is  not  bound  by  the  provisions  of  the  licenses  and 
the  terms  of  the  ordinance.  Even  if  the  Commission  has  power 
to  do  so,  it  would  be  neither  just  nor  fair  for  the  Commiasion  to 
relieve  the  company  from  obligations  it  has  voluntarily  assumed 
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mconBideration  of  privilegea  thereby  obtained,  and  at  the  same 
time  allow  the  company  to  retain  and  enjoy  those  privileges. 

Of  comse,  the  Commission  cannot  be  ousted  from  r^ulatory 
.  jurisdiction  conferred  upon  it  by  the  Legislature  hy  the  action 
of  the  company  in  submitting  itself  to  the  jurisdiction  of  the  city 
of  New  York  and  taking  out  licenses  under  the  ordinances 
adopted  by  the  board  of  aldermen,  but  the  r^pilatory  power  of 
the  Commission  should  not  be  used,  directly  or  indirectly,  to 
relieve  either  party  to  a  license,  validly  granted  and  accepted 
under  statutory  authority  and  still  in  full  force  and  effect,  from 
compliance  with  the  express  terms  and  requirements  thereof, 
unless  both  parties  thereto  consent 

I  am  of  the  opinion,  therefore,  that  since  the  Weatcott  Express 
Company  has  submitted  itself  to  and  brought  itself  under  the 
obligations  of  the  New  York  city  ordinances  in  regard  to  public 
hackmen,  its  rates  should  be  limited  by  the  provisions  thereof, 
and  the  company  should  not  be  heard  now  to  ask  relief  therefrom 
at  the  hands  of  the  Commission,  so  long,  at  least,  as  the  company 
operates  under  and  enjoys  the  advantages  of  the  licenses  it 
obtained  on  those  terms, 

I  recommend,  therefore,  that  the  petition  of  the  company  be 
dismissed ;  or  if  the  applicant  desires  to  take  steps  to  remove  the 
present  obstacles  to  the  exercise  of  the  Commission's  jurisdiction, 
the  case  may  be  held  in  abeyance  until  such  time  as  the  necessary 
consents  from  the  city  have  been  obtained. 

It  should  be  pointed  out,  I  think,  that  in  reaching  the  above- 
indicated  conclusion,  I  have  not  passed  upon  the  question  whether 
the  Westcott  Express  Company  may  be  able  to  bring  about  a  sur- 
render, cancellation  or  modification  of  its  outstanding  licenses  for 
taxicab  operation,  or  upon  the  further  question  whether,  without 
possessing  a  license  or  grant  of  right  from  the  municipal  authori- 
ties, the  company  would  be  entitled  to  continue  taxicab  operation 
in  the  public  streets  at  all,  even  between  railroad  terminals  and 
points  of  the  various  classes  enumerated  in  the  Public  Service 
Commissions  Law,  I  Iiave  not  in  any  way  undertaken  to  decide 
that  the  grant  of  jurisdiction  over  certain  taxicab  service  and 
rates,  conferred  on  this  Commission  by  the  Public  Service  Com- 
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missions  Law,  would  enable  the  taxicab  company  performing  such 
a  service  to  operate  its  vehicles  in  public  streets  without  obtain- 
ing and  complying  with  the  terms  of  a  municipal  license  any 
more  than  the  statutoiy  grant  of  CommisBion  power  over  street 
railroad  corporations  would  enable  a  street  railroad  corporation 
to  use  a  public  street  without  first  procuring  a  franchise.  Whether 
the  Weatcott  Express  Company  can  operate  in  public  streets  with- 
out a  municipal  license  is  not  passed  upon  here;  I  think  that  the 
present  decision  of  the  Commission  should  not  be  broader  than 
that  (1)  this  Commission  has  been  vested  with  regulative  power 
over  the  taxicab  rates  and  service  to  which  the  petition  relates; 
(2)  this  company  has  subjected  itself  to  a  municipal  contractual 
control  which  should  bar  the  talcing  effect  of  any  such  increase 
in  its  rates  as  is  here  proposed ;  and  (3)  under  such  circumstances, 
the  Commission  will  not  at  this  time  enter  upon  the  rt^lative 
inquiry  as  to  the  propriety  of  an  increase  which  it  would  not 
put  into  effect,  even  if  found  warranted  by  the  evidence. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
on  the  Question  of  Improvement  in  and  Addition  to  the  Service, 
Equipment,  Tracks,  Structures,  Regulations  and  Practices  of 
the  Intebbobouoh  Kapid  Tbansit  Company,  in  Eespect  to 
the  TransportatiMi  of  Passengers  on  its  Subway  and  Elevated 
Lines 

Case  No.  2311 

(Public  Serrioe  CommiadoD,  First  District,  NoTonber  30,  IQIB) 

ImproTemaiti  and  additions  oidarsd  In  tha  seiriM,  plant,  lefolatiOB*  and 
practieca  of  a  transportation  coiporation. 

On  September  T,  1918,  the  Cominiselon  ordered  the  Interborough  Rapid 
Transit  Company  to  file  with  the  Coinniission  cert&in  schedules  show- 
ing the  aeiriee  being  given  by  the  company  and  the  serrice  which  the  com- 
pany ia  required  or  may  be  required  to  provide,  and  also  directing  the 
company  to  provide  and  operate  certain  cars  and  trains  on  its  Lexington- 
Fourth  avenue  aubway  line  and  Broadway-Seventh  avenue  subway  line. 
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The  conipMiy  having  adced  for  a  rehearing  upon  the  record  as  to  the 
teriDB  of  the  above  order  sucti  rehearing  was  had.  Upon  the  testimony 
and  the  proofs  adduced,  held,  that  the  service,  rq^nlatioBS  and  practieea 
of  the  said  company  in  connection  with  the  transportation  of  passengers 
on  its  subwa;  and  elevated  lines  are  inadequate,  insufficient  and  improper 
and  that  definite  schedules  should  be  eatabliibed,  filed,  observed  and 
maintsined  by  the  company  on  each  of  its  subway  and  elevated  lines  a* 
specifically  set  forth  in  the  present  order  and  that  the  order  of  September 
7,  1918,  be  amended,  changed  and  modified  so  aa  to  provide  aa  herein- 
after set  forth  in  the  present  order. 

By  the  Commission. — An  order  having  been  duly  made  in 
this  proceeding,  designated  order  "A,"  on  September  7,  1918, 
directing,  among  other  things,  that  the  Interborough  Kapid 
Transit  Company  (hereinafter  also  referred  to  as  "  the  company") 
prepare  and  file  with  the  Commission  a  schedule  or  schedules 
showing,  as  to  each  subway  or  elevated  line  operated  or  controlled 
by  it,  and  for  each  day  of  the  week  (excluding  Sundays  and  legal 
holidays),  the  service  the  company  has  established  and  is  providing 
and  the  service  which  the  company  ia  required  or  may  be  required 
by  order  of  the  Commission  to  provide,  and  also  that  the  Inter- 
borough Kapid  Transit  Company  provide  for  the  operating,  and 
operate,  prescribed  cars  and  trains  on  the  express  and  local  divi- 
sions of  its  Lexington-Fourth  Avenue  subway  line  and  Broadway- 
Seventh  Avenue  subway  line ;  and  the  Interborough  Rapid  Transit 
Company,  by  James  L.  Quackenbush,  its  attorney,  having,  on 
September  17,  1918,  orally  and  upon  the  record  herein  made  an 
application  for  a  rehearing  before  the  Commission  in  respect  to 
the  terms  of  the  said  order  "A"  of  September  7,  1918,  and 
a  rehearing  upon  such  application  having  been  duly  had  on  Sep- 
tember 17,  1918,  and  certain  adjourned  dates  to  and  including 
November  18,  1918,  testimony  bdng  taken  also  upon  other 
phases  of  this  proceeding  mentioned  in  the  resolution  for 
hearing  herein  adopted  by  the  Commission  on  August  14, 
1918;  and  James  L.  Quackenbush  and  Arthur  G.  Peacock 
having  appeared  for  the  Interborough  Rapid  Transit  Company; 
William  L.  Ransom,  counsel  to  the  Commission,  and  J.  B. 
Goetz,  assistant  counsel,  attending  in  behalf  of  the  Conunis- 
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eion;  and  the  CommisBioD  being  of  the  opinion,  after  such 
rehearing,  that  the  service,  regulations  and  practices  of  the 
Interborough  Rapid  Transit  Company  with  respect  to  the  trans- 
portation of  passmgers  on  its  Bobway  and  elevated  lines  are  inade- 
quate, insufficient  and  improper  and  that  the  Interborough  Rapid 
Transit  Company  should  establish,  file,  observe  and  maintain 
definite  schedules  represoiting  standards  of  adequate  service  on 
each  of  its  subway  and  elevated  lines  and  should  provide  and 
operate  the  service  and  the  trains  and  care  cm  its  lines  as  herein- 
after set  forth;  and  that  the  terms  of  the  said  order  "A"  of  ' 
September  7,  1918,  should  be  amended,  changed  and  modified  so 
as  to  read  and  provide  as  hereinafter  set  forth ;  it  is  hereby 

Ordered,  That  the  said  order  "A"  of  September  7,  1918,  be, 
and  the  same  is  hereby,  amended,  changed  and  modified  so  that 
the  same  shall  read  and  provide  as  follows: 

A  hearing  having  been  duly  held  in  the  above  entitled  matter  on 
August  15,  1918,  and  adjourned  dates,  before  CommiaaioDers 
Whitney,  Hervey  and  Kracke;  James  L.  Quackenhush,  appearing 
for  the  Interborough  Rapid  Transit  Company,  and  Oliver  C. 
Semple,  assistant  counsel,  attending  for  the  Commission;  and  the 
Commission  being  of  the  opinion  that  the  service,  regulations  and 
practices  of  the  Interborough  Rapid  Transit  Company  with  respect 
to  the  transportation  of  passengers  on  its  subway  and  elevated 
lines  are  inadequate,  insufficient  and  improper  and  that  the  Inter- 
borough Rapid  Transit  Company  should  establish,  file,  observe 
and  maintain  definite  schedules  representing  standards  of  adequate 
service  on  each  of  its  subway  and  elevated  lines  and  should 
provide  and  operate  the  service  and  the  trains  and  cars  on  its 
lines  as  hereinafter  set  forth; 

Now,  therefore,  it  is  hereby 

Ordered,  That  the  Interborou^  Rapid  Transit  Company  is 
hereby  directed  to  do  each  and  all  of  the  following  things,  to  wit: 

I.  Prepare  and  file  with  this  Commission,  on  or  before  Decem- 
ber 2,  1918,  and  at  least  three  days  before  their  effective  date 
(and,  in  the  case  of  lines  or  portions  of  lines  on  which  service 
has  not  heretofore  been  commenced,  at  least  five  days  before  the 

Digitized  by  Google 


State  Dbpabtmbkt  Sbpobts 


[Vol.  18]  Public  Service  CommlMion,  First  District 

conunencement  of  such  service)  a  schedule  or  Bchedules  Bhowing, 
as  to  eaci)  subway  or  elevated  line  operated  or  controlled  by  the 
company,  and  for  each  day  of  the  week  (excluding  Saturday 
afternooDS,  Sundays  and  legal  holidays),  the  following: 

(1)  The  service  which  the  company  has  established  and  ia 
providing,  and  is  willing  to  and  will  continue  to  provide  until 
changed  in  the  manner  prescribed  by  law  and  this  order,  and  the 
number  and  headway  of  cars  or  trains  which  the  company  is  oper- 
ating, and  is  willing  to  and  will  continue  to  operate  until  such 
number  or  headway  is  changed  in  the  mariner  prescribed  by  law 
and  this  order,  as  representing  and  constituting  standards  of 
adequate  service  for  the  transportation  of  passengers,  on  such  line, 
until  such  time  or  times  as  such  schedule  or  schedules  shall  be 
changed  in  the  manner  hereinafter  provided  and 

(2)  The  service  and  the  number  and  headway  of  cars  and 
trains  which  the  company  is  required  by  this  order,  or  is  or  may 
be  required  by  any  other  order  of  this  Commission,  to  provide 
and  operate  on  each  of  such  lines,  each  of  which  such  schedules 
shall  he  signed  and  countersigned  by  the  proper  officer  and  agent 
of  the  company  and  shall  show,  as  to  and  for  each  line: 

(a)  The  general  route  over  which  the  operation  of  such  line 
is  to  take  place; 

(b)  The  terminals  for  such  line ; 

(c)  The  termini  of  each  run  of  cars  or  trains  on  any  part  of 
such  line ; 

(d)  Specific  times  of  the  day  and  night  when  the  cars  or  trains 
of  each  run  shall  be  scheduled,  respectively,  to  arrive  and  depart 
from  such  termini. 

Provided,  however,  that  at  any  time  after  the  filing  of  any  such 
Bch'^dule  or  schedules,  the  company  may  make  changes  in  or 
additions  to  any  schedule  filed  by  it  upon  filing  with  the  Com- 
mission a  supplemental  or  modified  schedule  or  statement  setting 
forth  fully  the  changes  or  additions  to  be  made  in  the  schedule 
last  theretofore  filed,  in  accordance  with  paragraph  IV  hereof  but 
not  inconsistent  with  the  requirements  of  this  or  any  other  order 
of  this  Commission;  and  provided  further,  that  any  schedules  now 
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OQ  £le  with  &e  Commission  which  comply  with  and  conform  to 
the  requirements  of  this  order  may,  upon  suitahlo  notice  by  the 
company  to  the  Commission  to  that  effect,  be  deemed  as  filed  by 
the  company  as  in  compliance  herewith  and  to  be  obflerved  by 
the  company  accordingly. 

II.  Provide  for  operation  and  operate,  on  and  after  December 
2,  1918,  on  tbe  lines  or  divisions,  past  the  stations,  in  the  direc- 
tions, during  the  periods,  at  the  times  and  at  the  headways  herein 
below  specified,  the  following  trains  and  cars: 


(a)    On  the  Lexington-Fourth  Avenue  Subway  Line,  Exprea 
Diviaixm 


FMt  UuctitloD 


8.47taS.lSA.> 


Northbound . 

Northbound. 


Eifhty-dith  itrKt  aUIioB. 
Eiihijr-iiiUi  Btmt  lUlioa. 

BotoathUkll 

BarouihHiiU 

BoRlina  Green 

BoRling  Gnen 

Omnd  CcDtnl  Icrminal, . . 

Omid  Ontr«l  tanninftl .  . . 


TvomliiuH* 


(b)   On  the  Broadway-Seventh  Avenue  Suhwoy  Line,  Sxpress 
Division 


PnaoDowDxT 

»^ 

Put  tba  lUtioB 

Mlni- 

to''4^ 

AnncdHwlwH' 

BiJlalXlA.)! 

7,ITto9.07*.ii 

9.0T  to  10.10  ^.M.... 

«lloa.01».u 

un  too.sip.  H 

Southbound... 
Southbound... 

Nortibound.. 

Nlnety-«ilh  itroet  itation. 

Nioetyiiitb  atrnt  itstloo. . 

Nloetr-dnh  itTKi  lUlion.. 
NinMy-Billi  itreel  etition. . 

10 

10 
10 

IS 

Two  minuts 

Two    «Kl    one- 
hmir  mioatei 
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(c)  On  ike  Lexington-Fourth  Avenue  Subway  Line,  Local  Division 

Pbuod  <w  Dat 

Dlraotioa 

FMtthttUtion 

Midi- 
tnin 

Airance  bodny 

iM^rliilu'.'.'.'.'. 

KKv: 

5MSSaSSa;: 

« 

Three  tDinuCa 
Tbnominiilo 

(d)    On   the   Broadway-Seventh  Avenue  Subway  Line,  Local 
Division 

PiuoD  or  Dat 

DirwUon 

FMt  th>  >t>tla<i 

Mini- 
tnin 

AnrM<ib«wlw«r 

l-^^l'^i:Z:::.. 

Southbound.. , 

Birty-dithitnetiUtion... 
Siity-niith  alTRt  gUIion.  . . 

t 

Tb««  minuta 
TbrwmiautM 

III.  Operate  cars  and  trainB  and  maintain  service,  oa  each  of 
the  said  lines,  according  to  and  in  compliance  with  the  times  of 
departure  from  such  termini  aa  shown  by  the  schedules  therefor 
and  Bupplementa  thereto  or  modiBcationa  thereof  at  the  time  on 
file  with  the  Commission  and  according  to  and  in  compliance  with 
all  outstanding  orders  of  this  Commission  affecting  audi  service, 
and  to  continue  to  operate  cars  and  maintain  service  from  such 
termini  according  to  and  in  compliance  with  such  schedules  or 
supplements  and  order  or  orders,  until  such  schedule,  supplenLent 
or  order  or  the  requirements  thereof,  have  been  modified  or 
changed,  by  order  of  the  Commission  after  hearing,  or  by  the 
company  through  the  filing  of  a  new  schedule  in  accordance  with 
paragraph  IV  hereof. 

Provided,  further.  That  if  during  more  than  one  hour  on  any 
day  or  any  line  the  number  of  cars  or  trains  required  for  such 
line  by  the  schedule  at  the  time  in  force  are  not  provided  and 
operated  on  such  line,  and  cars  or  trains  do  not  leave  the  car  depot, 
constituting  one  of  the  termini  of  the  said  line,  at  each  of  the 
times  scheduled  as  to  such  hour  of  such  day  on  such  liiu^  the 
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company  shall  file  a  report  of  the  facta  of  enich  non-compliance 
with  the  Commission  in  writing  within  forty-eight  hours  from  the 
time  thereof,  excloBive  of  Sundays  and  legal  holidays ;  and 

Provided,  further,  That  at  2  ;30  o'clock  in  the  afternoon  upon 
the  first  Monday  of  each  month  during  the  period  prescribed  hy 
the  Commission  for  the  effectiveness  of  this  order,  and  at  such 
other  times  as  the  Commission  m^y  1^  resolution  fix,  a  hearing 
shall  be  had  herein,  by  and  before  the  Commission,  with  respect 
to  the  question  whether  this  order  and  the  schedules  and  standards 
of  service  at  the  time  in  force  herennder  should  in  any  respect 
be  changed  or  modified,  and  with  respect  to  the  compliance  or 
noDrCompliauce  by  the  company  with  the  requirements  of  this 
order,  and  of  the  schedules  at  the  time  on  file  and  in  force  here- 
nnder;  and  that,  upon  such  hearing,  the  company  shall  show 
caoae  why  it  has  omitted,  failed  or  neglected,  if  at  all,  to  operate 
cars  and  trains  and  maintain  service  according  to  the  require- 
ments of  this  order  and  of  such  schedules,  to  the  end  that  the 
Commission  may  determine  whether  the  company  has  failed  or 
omitted  to  do  anything  required  of  it  by  law  or  by  this  order  or 
whether  the  company  has  done  anything  contrary  to  and  in 
violation  of  law  or  of  this  order  of  the  Commission,  and  may 
make  Boch  further  order  or  direction  in  the  matter  as  it  may  deem 
warranted.  Failure  to  operate  cars  and  trains  and  maintain 
service  ficcording  to  the  requirements  of  this  order  and  of  the 
schedules  at  the  time  on  file  and  in  force  hereunder  shall  not  be 
deemed  a  violation  of  this  order  if  the  Commission,  upon  such  a 
hearing,  finds  and  determines  that  such  failure  was  due  to  causes 
beyond  the  control  of  the  company  and  not  in  any  respect  due  to 
its  negligence  or  fault.  Upon  any  hearing  held  by  the  Commis- 
uon  pursuant  to  this  paragraph  the  burden  f&all  be  upon  the 
company  to  show  that  its  failure  to  operate  cars  and  trains  and 
wmintpin  seivice  accordiug  to  the  requirements  of  this  order  and 
of  the  schedules  at  the  time  on  file  and  in  force  hereunder  was 
dne  to  causes  beyond  its  control  and  not  in  any  respect  due  to  its 
negL'gence  or  fault  If  the  Conmiission  does  not  so  find  or  deter^ 
mine,  or  if  the  company  on  such  a  hearing  offers  no  evidence, 
the  failure  shall  be  deemed  a  violation  of  this  order. 
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IV.  At  any  time  after  the  filing  of  the  original  schedules,  the 
companj  ma;  file  with  this  Commission,  at  least  five  days  in 
advance  of  their  effective  dates,  unless  the  Commission  shall  by 
order  or  special  permission  approve  a  lesser  time,  amended  or 
substituted  schedules  or  supplements  thereto,  showing  changes 
which  the  company  desires  to  make  with  respect  to  any  of  the 
matters  in  the  filed  schedules  specified  in  paragraph  I  hereof,  and 
which  are  not  inconsistent  with  this  or  any  other  order  of  the 
Commission;  and,  unless  otherwise  ordered  by  the  Commission, 
after  hearing,  such  amended  or  substituted  schedules  shall  go  into 
and  be  and  continue  in  effect  until  further  ohanged  as  provided  in 
this  paragraph  or  by  order  of  the  Commission  after  hearing. 

Provided,  however,  That  nothing  contained  in  this  order  or  done 
l^  the  company  in  pursuance  thereof  shall  be  or  be  construed  to 
be  in  derogation  of  or  in  substitution  for  the  duty  of  the  company 
to  provide  reasonable  and  adequate  service  and  operate  a  suffi- 
cient number  of  cars  and  trains  therefor  at  all  times  on  each  of 
its  lines,  by  running  cars  and  trains  or  affording  service  as  needed, 
in  excess  of  the  requirements  of  the  schedules  and  supplements 
at  the  time  in  force  as  to  such  line  or  lines,  or  otherwise ;  and 
nothing  contained  in  this  order  or  done  by  the  company  in  pur- 
suance thereof  shall  be  conijtrued  to  prevent  the  company  from 
operating  at  any  time  in  any  lines  any  cars  or  service  in  addition 
to  those  set  forth  in  the  schedules  and  supplements  at  the  time 
in  force  as  to  such  line  or  lines. 

Further  ordered.  That  the  making  and  entry  of  this  order,  and 
anything  done  hereunder,  shall  be  without  prejudice  to  any  other 
or  further  order  in  this  ease  or  in  respect  to  the  subject-matter 
hereof  or  of  the  service  schedules,  and  shall  be  subject  to  any 
further  hearing  for  the  purpose  of  requiring  changes  or  additions 
in  the  schedules  ,of  service  and  operation  or  any  of  them ;  and  it  is 

Further  ordered,  That  this  order  shall  take  effect  immediately 
and  shall  continue  in  effect  for  a  period  of  two  years  from 
the  date  of  this  order,  unless  sooner  changed  or  modified  by  an 
order  made  by  this  Commission. 

Further  ordered.  That  this  order  shall  be  served  upon  the  Intei^ 
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borough  Kapid  Transit  Company  in  the  manner  prescribed  by 
law,  and  that  it  Bhall  also  be  likewise  served  upon  the  following 
perBona  affected  thereby:  Theodore  P.  Shonts,  Frank  Hedley, 
George  Keegan,  A.  L.  Merritt,  S.  B.  Smith  and  W.  Leon  Pepper 
man,  as  officers  and  agents  of  the  Interborough  Rapid  Transit 
Company,  and  any  other  officers,  agents  or  employees  of  the  Inter- 
borough Rapid  Transit  Company  who  may  be  charged  with  any 
duty  or  responaibility  with  respect  to  the  operation  of  its  lines 
and  service  and  to  compliance  at  any  time  with  this  order;  and 
that,  within  five  days  after  the  service  of  this  order,  the  Inter- 
borough Rapid  Transit  Company  and  each  of  the  persons  so  served, 
shall  notify  the  Commission  in  writing  whether  the  terms  of  this 
order  are  accepted  and  will  be  obeyed. 

Further  ordered.  That,  upon  snch  filing  with  this  Commission 
by  the  Interborough  Rapid  Transit  Company  of  a  notification  in 
writing  that  the  terms  of  this  order  are  accepted  and  will  bo 
obeyed,  the  following  orders  heretofore  made  by  this  Commission 

shall  be,  and  are  deemed  to  be,  abrogated  on  and  after  the  date  of 

filing  such  notice: 

Order  in  Case  No.  1291,  made  on  January  7,  1913,  relative  to 

service  on  the  subway  lines  operated  by  the  Interborough  Rapid 

Transit  Company. 
Order  in  Case  No.  1892,  made  on  January  29,  1915,  relative 

to  service  on  subway  lines  operated  by  the  Interborough  Rapid 

Transit  Company  to  Brooklyn. 

Order  in  Case  No.  1217,  made  on  April  11,  1916,  relative  to 
service  on  the  elevated  lines  operated  by  the  Interborough  Rapid 
Transit  Oompai^. 
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In  the  Matter  of  the  Complaint,  Petition  and  Application  of  the 

BaooKLTiT  BoaoDQH  Gab  Compamt,  a  Ga«  Corporation,  (1) 

for  a  Hearing  and  Inrestigation  as  to  the  lUuminatiiig  Power, 

Standard  and  Price  of  Gas  in  the  Thirly-first  Ward  and  in 

the  Thirty-second  Ward,  in  the  Borongh  of  Brooklyn,  in  the 

City  of  New  York;  and  for  an  Order  (2)  Directing  that  the 

Maximum  Price  to  be  Chaiged  all  Private  Consumers  for 

Gas  in  Said  Wards  by  Said  Corporation  Siall  be  $1.25  per 

1,000  Cubic  Feet;  and  (3)  Directing  that  Said  Corporation 

May  Change  Its  Standard  from  Its  Present  Tweniy-two  Candle 

Power  Standard  and  Adopt  the  British  Thermal  Unit  (B.  T. 

F.)  Standard 

Case  No.  2320 

(Public  Seirice  CommiMion,  Flrat  District,  December  12,  191S> 

AppUcation  of  a  pabUc  service  eorpaiatioii  foi  peimisdon  to  change  iti  rate 
■chednleR. 

Authority  Aiked  for  leare  to  Change  ita  atandaid  of  qnaJity  and  efficiency 
from  a  candle  power  niiit  to  the  Britiah  theimal  nnit. 

Elementa  to  be  considered  in  dedding  upon  the  proposed  advance  of  lattt. 

This  matter  was  brought  before  the  Commission  on  the  application  of 
iho  Brooklyn  Borough  Gsa  Company,  in  the  form  of  a.  complaint  and 
petition,  adcing  that  its  maximum  price  of  ninety-five  cents  per  1,000 
cuUc  feet,  as  determined  by  t^e  order  of  this  Commission  made  July  8, 
1913,  be  increased  so  aa  to  permit  tha  company  to  charge  one  dollar  and 
ttrenty-five  centa,  in  the  thirty-first  and  thirty-second  warda  of  the  bor- 
ou^  of  Brooklyn,  in  the  city  of  New  York,  during  the  emergency  period 
at  least,  while  the  war-time  cost  of  supplies  and  labor  continues.  In  Inves- 
tigating the  conditions  of  the  company  a  number  ot  hearings  have  been 
had.  From  all  the  facta  adduced  and  from  the  records  of  the  company, 
held,  that  the  company's  misfortune  has  been  that  it  is  amall  and  has 
had  alender  resources;  that  ita  service  was  rendered  in  an  unfavorable 
and  expensive  region  and  was  only  beginning  to  show  favorable  results 
when  war  conditions  intervened;  that,  while  circumstances  have  been 
temporarily  adverse,  in  this  as  in  other  public  utiHty  fields,  there  is  no 
reason  to  doubt  that  the  company's  former  prosperity  will  soon  return, 
owing  to  the  rapid  building  up  of  its  residential  areas;  that  tbe  com- 
pany's moat  prosperous  days  would  seem  to  be  ahead  of  it,  because  its 
territory  is  only  at  the  beginning  of  its  ypar-round  development,  and  tbe 
conpany  is  bound  to  share  in  tbe  gains  of  such  a  growth. 
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The  eompuiy  not  only  seeks  to  advGAce  rates  but  ako  to  dtkngo  its 
standard  of  quality  and  efficiency  from  the  present  statutory  so-called 
twenty-two  candle  power  to  the  British  thermal  unit.  Held,  also,  that 
no  such  authorization  was  needed  by  Uie  company  as  to  this  matter 
because  the  CommisHion  made  an  order  in  caae  No.  £230,  under  date  of 
October  13,  1917,  permitting  any  gaa  corporation  in  the  city  of  New 
Toric  to  adopt  the  British  thermal  unit,  provided  it  did  lo  along  the 
lines  set  forth  in  said  order;  that  the  object  of  the  company  in  aaking 
leave  to  dumge  its  gaa  standard  was  to  put  it  in  position  to  alter  upon 
cmtracts  with  Federal  government  agencies  for  the  manufacture  of 
certain  explosives  but  that  the  war  purposes  having  ceased,  there  is 
now  no  necessity  for  passing  on  this  point;  that  the  company  did  not 
seek  any  finding  as  to  the  merits  of  a  change  of  the  gas  standard  in 
normal  times  and  tor  normal  servica  to  the  public,  and  that  queation  is 
not  here  included. 

That,  aa  to  the  remaining  phase  of  the  company's  appUcation  aa  to 
rates,  attention  U  called  to  the  nature  of  the  territory  served  by  the 
company,  the  rate  maxima  of  the  corporation  and  the  question  as  to 
what  would  be  a  reasonable  rate  under  all  the  circumstances  for  this 
company;  that  under  a  ninety-five  cent  rate  the  company  enjoyed  sub- 
atantial  prosperity,  but  since  1Q17  it  has  sustained  aevere  losses  under 
that  rate,  and  that  a  lower  rate  than  one  dollar  and  ten  cents  would 
not  enable  the  company  to  weather  present  costs  and  difficulties,  to  say 
noUiing  of  recouping  any  part  of  its  heavy  losseH  during  the  past  few 
months.  The  rate  of  one  dollar  and  ten  cents  should,  however,  be 
authorined  only  for  the  period  of  a  year,  the  ninety-flve  cent  rate  to  be 
then  resumed  unless  the  Commisaion  shall  meanwhile  fix  a  higher  or 
lower  rate  to  be  charged  by  the  company.  Meanwhile,  the  caae  should 
be  retained  upon  the  calendar  of  the  Ccmmiasioa  and  set  down  for  fur- 
ther hearing  a  month  before  the  date  on  which  a  ninety-flve  cent  rate 
will  go  again  into  effect  unless  the  Commission  determines  otherwise. 
Prorisions  of  the  order  made  by  the  Commission  in  accordance  with  the 
above  opinion  of  Commiailoner  Hubbell  stated  at  length. 

Hdbbkix,  Chairman. —  The  Brooklyn  Borough  Gas  Company 
has  filed  a  complaint  with  the  Commission,  asking  that  the  rate 
now  charged  hy  the  company  under  the  Commission's  order  of  July 
8, 1913,  prescribing  a  majrimnm  price  of  ninety-five  cents  per  1,000 
trubic  feet  aa  thereafter  chargeable  by  this  company  for  gas  nntil 
the  Commission  should  fix  a  different  rate,  be  now  increased  to  one 
dollar  and  twenty-five  cents  for  at  least  the  emergency  period  dur- 
ing which  the  war-time  cost  of  coal,  gas,  oil,  labor,  pipe,  and  the 
like,  ctmtinnes.    Hearings  in  the  matter  have  been  expeditiously 
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held,  in  view  of  the  company's  claim  that  its  financial  resource" 
have  been  nearly  exhausted  b;  the  mounting  costs  of  what  it  has  to 
buy  and  the  thus  far  stationary  price  of  all  it  has  to  sell.  Hearings 
have  been  held  before  the  Commission  concerning  the  company's 
application.  Upon  those  hearings,  various  of  the  company's 
consumers  have  been  represented  by  counsel.  The  corporation 
counsel  of  the  city  of  New  York  has  also  participated,  through  a 
member  of  his  staff. 

The  rates,  securities,  finances  and  affairs  of  the  Brooklyn 
Borough  Gaa  Company  have  been  so  repeatedly  before  the 
Commission,  and  have  been  so  often  dealt  with  in  its  published 
opinions,  that  a  comprehensive  re-statement  as  to  the  history  of 
the  company  and  the  general  circumstances  and  conditions  of 
the  service  which  it  renders,  need  not  be  made  here.  See  Baltz 
V.  Brooklyn  Borough  Gas  Company,  2  P.  S.  C.  E.,  Ist  Dist.  N.  T., 
620;  Matter  of  Rates  for  Gas  in  the  3Ist  Ward  of  Brooklyn,  4 
id.  328;  Matter  of  Capital  Account  of  Brooklyn  Borough  Gas 
Company,  5  id.  203 ;  Matter  of  Service  Standards  of  Gas  Cor- 
porations, 8  id.  250,  259.  So  far  as  concerns  the  company's  hooka 
and  accounts,  its  issuance  of  bonds,  its  conformance  to  the  regula- 
tions and  suggestions  of  the  Commission  with  respect  to  sound 
accounting  requirements  and  the  elimination  of  practices  adverse  to 
the  public  interest,  and  the  like,  the  Brooklyn  Borough  Gas  Com- 
pany has  pursued  generally  an  enlightened  and  reasonable  course. 
Its  affairs  have  been  conducted  economically  and  capably;  the 
exceedingly  moderate  salaries  paid  have  gone  to  persons  devoting 
themselves  to  the  business.  Especially  during  the  past  year  or  two, 
the  company  has  been,  and  still  is,  gravely  derelict  in  a  number  of 
matters  which  the  Commission  deems  necessary  to  the  furnishing 
of  safe  and  adequate  gas  service  in  the  company's  franchise  terri- 
tory. These  have,  however,  been  mostly  improvements  in  equip- 
ment which  will  require  heavy  capital  expenditures.  The  com- 
pany has  expressed  the  utmost  willingness  and  desire  to  inaugurate 
these  betterments  in  its  pressure  system  and  other  needed  additionp, 
if  a  way  could  be  found  of  getting  the  money  and  materials  to  do 
the  work.    The  company's  misfortune  has  been  that  it  ia  small  and 


ilized  by  Google 


COMPLAIKT  OP  BbOOKLTH  BoROUQH   Ga8  Co.  73 

Public  Service  Gommiuion,  Fint  Diatriet  [Vol.  16] 

has  had  slender  resources;  that  its  service  is  in  a  region  which 
long  was  nnfavoTable  and  expensive  and  was  onl;  beginning  to 
be  favOTable  when  war  conditions  intervened ;  and  that  the  pros- 
perity the  company  was  beginning  to  enjoy,  under  the  Commis- 
sion's ninety-five  cent  order  and  the  building  up  of  its  territory 
in  a  way  that  promised  to  end  the  seasonal  character  of  its  busi- 
ness, was  interrupted  by  the  war  and  its  resources  taxed  to  the 
uttermost,  to  keep  a  supply  of  gas  going  at  all.  It  must  of  course 
be  understood  that  any  continuance  in  effect  of  the  emergency 
increase  in  rate  hereinafter  recommended,  will  be  conditioned 
upon  the  prompt  doing  of  the  things  necessary  to  put  the  quality 
and  pressure  of  the  gas  supplied  by  the  company  on  a  safe  and  law- 
fol  basis.  At  the  same  time,  I  think  it  should  be  freely  granted 
that  the  company's  war-time  derelictions  in  these  respects  have 
been  in  no  way  due  to  its  own  choice  or  decision.  While  circum- 
stances have  been  temporarily  adverse,  in  this  as  in  other  public 
utility  fields,  no  reason  appears  for  doubt  for  the  company's  before- 
the-war  prosperity  will  soon  return,  with  the  great  building  up  of 
its  residential  areas,  which  has  been  kept  at  a  standstill  by  tho  high 
cost  of  bnilding  materials  and  the  Federal  bans  on  avoidable 
comrtruction.  This  company's  most  prosperous  days  would  seem 
to  be  ahead  of  it,  because  its  territory  is  only  at  the  beginning  of 
its  year-round  development  and  the  company  is  bound  to  share 
in  the  gains  of  such  a  growth. 

The  application  of  the  Brooklyn  Borough  Gas  Company  as 
origixially  filed  covered  two  phases  of  rate-fixing,  i.  e.,  a  change  in 
the  price  to  be  charged  for  gas  furnished  by  it,  and  a  change  in 
the  measure  of  the  quaiity  of  the  gas  to  be  furnished. 

Pbopobai,  op  Chaitoe  iit  Gas  Standasd 
The  second  phase  of  the  application  may  be  briefly  disposed 
of,  inasmuch  as  the  conditions  which  led  to  the  desire  to  change 
the  standard  of  quality  and  efficiency  no  longer  exist.  The  com- 
pany asked,  as  one  of  its  prayers  for  relief,  that  it  be  permitted 
to  change  its  standard  from  the  present  statutory  so-called  tn'raitr- 
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two  candle-power  to  the  BiitiEih  thermal  unit.  No  special  nuthoiv 
ization  waa,  in  fact,  needed  by  the  company  beyond  that  already 
granted  by  the  Commission  by  its  order  in  Case  No.  2235,  made 
October  13,  1917,  permitting  any  gas  corporation  in  the  city  of 
New  York  to  adopt  the  British  thermal  unit  standard,  provided 
that  the  change,  to  the  extent  that  it  results  in  a  lowering  of  the 
quality  of  the  gas  furnished  and  entails  an  increased  use  of  gas 
by  a  consumer  to  secure  the  same  thermal  quality,  as  of  gas  coii- 
■  forming  to  the  statutory  candle-power  standard,  or  diminishes  the 
service  rendered  by  an  equal  quantity  of  gas  of  the  statutory  candle- 
power,  be  accompanied  by  a  corresponding  reduction  in  the  rate 
charged,  so  that  the  consumer  would,  for  the  same  amount  of 
money,  receive  the  same  amount  of  service.  The  Brooklyn 
Borough  Gas  Company  was,  of  course,  at  liberty  to  avail  itself  of 
the  Commiaaion'a  order  in  Case  No.  223S,  but  it  has  not  done  so. 

The  <!ompany  has  for  years  sold  its  residuals.  Its  object  in 
bringing  forward  the  question  of  changing  its  gas  standard  was  to 
place  itself  in  a  pouition  to  enter  into  contract  with  Federal  govem- 
meut  agencies  for  the  manufacture  of  toluol  and  perhaps  other 
explosive  materials  the  elements  of  which  can  be  extracted  in  the 
manufacture  of  gas.  But  the  war  purposes  for  which  gas  plants 
have  been  utilized  by  the  Federal  government  to  manufacture  this 
form  of  ammunition  have  ceased,  and  there  is,  therefore,  no  likeli- 
hood that  the  Brooklyn  Borough  Gas  Company's  plant  can  par- 
ticipate In  this  service  to  the  government.  No  determination  was 
sought  by  the  company  as  to  the  merits  of  a  change  in  the  gas 
standard  in  normal  times  and  for  normal  service  to  the  public,  and 
that  qu^tion  is  not  passed  upon  here. 

Rate  Chahob 

The  other  phase  of  the  company's  application  relates  to  the 
rate  to  be  fixed  for  gas  under  the  present  standard,  and  involves 
several  questions: 

(1)  What  are  the  present  limitations  of  right  or  authority  of 
the  gas  company  as  to  rates  which  it  may  lawfully  chai^  and  of 
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the  power  and  anthority  of  this  CommissioD  in  fixing  rates  eliaige- 
able  1^  tliia  gaa  company  i 

(2)  What  would  be  a  jast  and  reasonable  rate  to  be  charged 
bj  the  company  for  its  service  to  the  public ! 

Tkbbitobt  Sb&yed  bt  the  Beooxi.tm  EoBonoH  Gab  Compast 
The  Brooklyn  Borough  Gas  Company  supplies  gas  in  the  thirty- 
first  ward,  embracing  Coney  Island,  and  to  a  email  extent,  in  the 
thirty-second  ward  of  the  borough  of  Brooklyn.  The  number  of 
consamers  in  the  thirty-first  ward  is  about  13,500,  while  the 
nnmber  in  the  thirty-second  ward  is  about  120  to  130.  Like  that 
of  several  other  summer  resorts  in  the  greater  city  of  New  York, 
the  population  served  by  this  company  varies  seasonally  to  a  very 
large  extent,  and,  as  the  district  in  parts  is  still  sparsely  settled, 
the  ratio  of  consumers  to  the  extent  of  main  is  comparatively 
smaller  than  in  more  densely  settled  districts.  There  is  neces- 
sitated a  large  investment  on  plant  which  thus  far  has  not  been 
required  for  the  actual  rendition  of  service  during  a  good  part  of 
the  year,  and  the  cost  of  distribution  is  enhanced. 

The  company's  plant  and  business  are,  however,  operated  with 
a  high  degree  of  efficiency  and  economy,  as  compared  with  other 
gas  plants  in  the  city,  and  it  can  achieve  lower  coats  of  operation 
only  through  lower  price  levels  or  increase  in  the  quantity  of  busi- 
ness. 

Batb  Haxiua  op  the  Company 
By  chapter  125  of  the  laws  of  1906  the  Legislature  fixed  the 
maximum  price  of  gas  supplied  to  private  consumers  in  the 
thirtieth  ward  at  one  dollar  per  1,000  cubic  feet  of  gas  and  to 
private  consumers  in  the  thirty-first  ward  at  a  sliding  scale  of 
one  dollar  and  twenty  cents  for  1907  to  one  dollar  for  1911  and 
thereafter.  By  an  amendment  effected  by  chapter  604  of  the 
Laws  of  1916,  the  rate  to  private  consumers  in  the  thirtieth  and 
thirty-first  wards  was  fixed  at  eighty  cent.!i  per  1,000  cubic 
f^t.  The  eighty-cent  gas  rate  has  been  held  to  be  confiscatory 
and  unconstitutional  as  against  this  company.  Brooklyn  Borough 
Qaa  Company  v.  Public  Service  Commission,  Supreme  Court 
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N.  T.  Co.,  Aug.  13,  1917.  The  rate  for  gas  supplied  to  th«  city 
of  New  York  was  legislatively  fixed  in  1905  at  Beventy-five  cents 
per  1,000  cubic  feet.  Laws  of  1905,  chap.  236. 

Acting  onder  the  powers  conferred  upon  the  Public  Service 
CommieuioQ,  the  predecessors  in  office  of  this  Commission  on 
October  14,  1910,  instituted  a  proceeding  to  determiiw  whether 
the  Commission  should  fix  a  rate  for  the  Brooklyn  Borough  Gas 
Company  less  than  the  then  effective  statutory  charge  of  one  dol- 
lar. The  Commission  investigated  the  affairs,  property  and 
operations  of  the  company,  and  the  value  of  the  company's 
property^  and,  holding  that  the  rate  should  not  be  then  reduced, 
discontinued  the  proceeding  on  August  18,  1911.  The  opinion 
and  findings  of  the  Commission  in  that  proceeding  are  reported 
in  Matter  of  Baltz  v.  Bklyn.  Boro  Gas  Co.,  2  P.  S.  C.  R.,  Ist 
Dist.  N.  Y.,  620.  The  Commission  found  that  the  minimum 
present  value  of  the  company's  property  for  1911  was  $1,135,000. 

Another  proceeding  was  brought  on  by  the  Commission  on 
March  14,  1913,  in  which  a  further  investigation  was  made  and 
the  Commission  found  the  value  of  the  company's  property  as  of 
December  31,  1912,  to  be  $1,302,384,  and  fixed  the  rate  in  the 
thirty-first  ward  at  ninety-five  cents  per  1,000  cubic  feet  on  and 
after  October  1,  1913.  Matter  of  Rates  for  Gas  in  3lBt  Ward  of 
Brooklyn,  4  P.  S.  C.  R.,  1st  Dist.  N.  T.,  328. 

In  the  latter  part  of  1913  the  company  made  application  to  the 
Commission  for  the  approval  of  an  issue  of  $125,000  capital  stock, 
which  was  granted  on  December  16, 1913.  Subsequently,  pursuant 
to  the  requirements  of  the  order  of  approval,  the  company  asked 
permissi(m  to  withdraw  proceeds  of  the  sale  of  the  stock,  and  as  a 
condition  to  such  authorization  on  March  3,  1914,  the  Commis- 
sion required  the  company  to  readjust  its  fixed  capital  account 
in  accordance  wth  a  schedule  showing  the  estimated  reproduction 
cost  and  accrued  depreciation  of  the  property  on  Januaiy  1,  1914, 
as  determined  by  the  Commisaion.  Matter  of  Capital  Account  of 
Brooklyn  Borough  Gas  Company,  5  P.  S.  C.  R,  1st  Dist  N.  T., 
8.  With  this  requirement  the  company  fully  complied.  The 
advantages  of  compliance  with  the  requirement  of  the  Commis- 
sion were  commented  upon  by  the  Commission,  in  part,  as  follows : 
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"  So  far  as  the  Brooklyn  Borough  Gas  Co.  is  concerned,  the 
company  and  the  Commlctsion  have  now  agreed  upon  a  detailed 
inventory  and  appraisal  covering  the  amount  at  which  every  unit 
of  property  stands  in  the  capital  account.  This  inventory  or 
appraisal  can  be  kept  up  to  date  so  that  an  investigation  as  to  the 
rates  or  prices  charged  for  gas  can  be  made  very  expeditiously. 
The  Company  on  its  part  will  be  able  to  present  to  banking 
hoases  and  investors  a  balance  sheet  virtually  approved  by  the 
Public  Service  Commission." 

Since  then  the  company  has  followed  the  CommiBsiou'a 
appraisal  in  recording  any  changes  in  its  property,  and  has 
observed  the  salutary  requirements  of  the  uniform  system  of 
accounts  in  accounting  for  additions  and  retirements  of  capital. 
It  has  made  frequent  reports  to  the  Commission  of  these  changes, 
and  they  have  been  checked  and  examined  by  the  Commission's 
ragineers  not  only  in  the  ordinary  course  of  inspections  but  also 
in  connection  with  the  company's  proposal  to  issue  other 
securities. 

The  Qtjjstioit  as  to  What  is  or  Could  bb  a  Bbasonabi-e 
Katb  fob  This  Compaht 

The  evidence  preiented  l^  the  gas  company  vras  directed  to 
showing  its  revenues  and  expenses  and  the  value  of  property  upon 
which  it  is  entitled  to  a  return.  Its  operating  data  are  recorded  in 
its  books  of  account  which  are  kept  in  accordance  with  the  uniform 
^stem  of  accounts  and  are  reported  to  the  Commission  under  oath 
as  required  by  the  Public  Service  Commiadons  Law.  The  com- 
pany offered  no  appraisal  of  the  value  of  its  property  by  any 
valuation  expert,  but  presented  in  evidence  and  relied  upon  the 
findings  of  this  Commission  in  the  two  prior  rate  proceedings 
against  this  company  and  a  securities-issue  proceeding  brought 
by  the  company,  in  which  the  Commission  not  only  found  and 
determined  the  fair  value  of  the  company's  property,  but  required 
the  company  to  readjust  its  accounts  so  as  to  show,  in  its  fixed 
capital  account,  the  valuation  so  determined  by  the  Commission 
and  to  make  charges  for  additions  and  retirements  only  upon  the 
luuis  of  Boch  valuation.     This  valuation  was  supplemented  by 


78  Statx  BsPABTimrT  Rbpokts 

[Vol.  18]  Public  SMMrira  Conuniuion,  Pirrt  DiBtrict 

pioof  of  the  subaequttit  retirementa  from  and  additions  to  the 
property  which  were  charged  at  cost 

Wide  as  is  the  latitude  ae  to  the  elements  which  may  he  consid- 
ered in  a  rate  case,  the  value  of  the  gas  company's  property  in 
1911,  1912  or  1913,  is  not  the  ultimate  fact  here  to  be  found, 
and  the  valuation  placed  upon  the  company's  property  in  prior 
years  h  important  only  as  a  link  of  evidence  to  prove  the  present 
value.  The  value  previously  found  hy  the  Commission  ia  not 
res  adjudicaia,  because  the  question  at  issue  now  is  not  what  was 
the  value  five  or  seven  years  ago,  but  what  the  value  is  today. 
But  the  fact  findings  of  the  Commiusion  are  entitled  to  great 
probative  weight.  The  determination  of  the  fact  of  value  in  the 
earlier  appraisal  of  the  Commission  was  not  influenced  or 
restricted  by  an  issue  framed  by  litigants,  who  may  admit  or 
concede  facts  without  proof  and  may  limit  the  question  to  be 
determined  within  a  scope  suitable  to  their  own  intereut.  The  Com- 
mission exercises  a  much  wider  range  in  such  matters  than  the 
court  can.  The  Public  Service  Commissions  Law  empowers  the 
Commission  to  conduct  an  investigation  into  all  rdevant  facts, 
even  if  not  within  the  pleading  before  the  Commission.  Evw 
in  proceedings  for  review  of  the  Commission's  determination, 
itu  fact  findings  will  not  be  revised,  if  there  be  any  evidence  in 
their  support,  although  a  different  concluaion  might  well  be 
reached  hj  the  court ;  certainly,  the  findings  of  the  Commission 
cannot  be  attacked  in  a  collateral  proceeding.  Here  the  valuation 
fixed  by  the  Commission  was  involved  not  only  in  its  rate^making 
but  also  in  its  regulation  of  the  issue  of  securities,  upon  the  hasiii 
of  which  the  company  was  authorized  to  issue  its  capital  stoc^ 
for  expenditures  properly  capitalizable  and  in  reliance  upon 
which  the  public  dealt  in  such  stock.  Nothing  has  been  presented 
to  impeach  the  correctness  of  the  original  findings  of  the  Com- 
mission or  to  refute  the  claim  of  the  gas  company  to  a  valuation 
of  property  upon  the  basis  of  the  Commission's  appraisal  as 
brought  down  to  date  to  show  subsequent  changes. 
I  The  company's  total  net  fixed  capital  on  June  30,  1918,  was 
thus  shown  to  be  $1,579,224.50,  derived  by  deducting  ^m  total 
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fixed  capital  of  $1,944,612.60  accrued  amortizatioo  of  $365,- 
388.10.  To  this  atould  be  added,  for  the  purpoaes  of  this  pro- 
ceeding, an  allowance  of  $&0,000  for  working  capital  —  althou^ 
the  Oommissiou  does  not  now  determine  definitely  the  precise 
amoont  to  be  allowed,  since  the  proof  upon  this  detail  is  not 
complete  The  total  property  investment  on  June  30,  1918,  was, 
therefore,  $1,669,224.50.  For  the  purpoees  of  determining  the 
reasonableness  of  the  rate  for  this  period  the  property  invest- 
ment should  be  averaged,  and  such  average  may  be  fised  at  about 
$1,660,000. 

Evidence  was  presented  by  the  company  to  show  that  it  con- 
templated the  making  of  additions  to  plant  which  were  necessary 
to  meet  the  requirements  of  the  Commission  or  of  increased  out- 
put. The  cost  of  these  additions  was  estimated  at  $223,641,  but 
up  to  June  30,  1918,  only  $27,749  had  been  expended,  and  since 
thra  very  little  more.  Of  the  total  estimate,  $10,000  was  to  be 
spent  on  gas  services  and  $10,000  on  gas  meters;  but  up  to 
June  30,  1918,  there  had  been  spent  $5,300  on  the  gas  services 
and  «7,800  on  gas  meters.  The  authorization  of  the  board  of 
directors  for  the  expenditures  had  been  rescinded,  and  the  general 
manager  could  not  say  when  the  work  would  be  done.  At  this 
rate  it  is  doubtful  whethw  these  contemplated  improvements  will 
in  the  very  near  future  involve  net  additions  to  capital  after  allow- 
ing for  depreciation. 

The  revenues  and  expenses  for  the  first  six  months  of  1918, 
the  only  part  of  the  year  for  which  complete  operating  istatistiea 
were  presented,  were  as  follows : 
Cubic  feet  of  gas  sold 267,023,800 

Operating  revenues: 

Mouicipal  sale  of  gas $5,738  S3 

Commercial  sale  of  gas 243,676  40 

Miscellaneous  revenue   8,044  85 

Total    $257,459  58 
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Operating  expenses: 

Production $131,084  23 

DiBtribution 21,088  76 

Commercial 20,459  78 

General   (except  depreciation).,  25,524  63 

Total $198,157  40 

Depreciation 28,4i4  94 

Taxes 15,135  60 

UncoUectible  bills  13  22 

Total  revenue  deductions $241,751  16 

Return  on  investment $15,708  42 


As  the  interest  on  the  company's  $1,000,000  first  mortgage  five 
per  cent  bonds  amounts  to  $50,000  a  year,  or  $25,000  for  the  half 
year,  the  company  has  failed  to  earn,  during  the  first  half  of  1918, 
enough  to  pay  interest  on  its  first  mortgage  bonds. 

It  is  true  that  under  the  ninety-five-cent  rate  prescribed  by  the 
Commission  in  1913,  which  has  been  continuously  in  effect,  the 
company  has  until  the  present  time  been  able  to  earn  a  sub- 
stantial gross  income,  but  the  average  income  has  not  been  excess- 
ive, as  is  shown  by  the  following  summary: 


nt»t_7^... 
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11,650,893  33 

116,562  46 

61,009  S2 

D  54.552  94 


At  the  ninety-five-cent  rate,  in  no  year  until  1918  was  the 
income  insufficient  to  pay  all  operating  charges,  provide  for 
depreciation,  and  meet  interest  charges  on  the  outstanding  mort- 
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gage  bonds,  and  the  ftverage  income  of  the  period  1913-ldl7  was 
sufficient  to  pay  the  bond  interest  and  6  per  cent  dividends  on 
the  outstanding  capital  stock  now  amounting  to  a  par  value  of 
$750,000.  During  1914,  1915  and  the  firat  half  of  1916,  6  per 
ceat  dividends  were  actually  paid  upon  the  outstanding  capital 
stock. 

Yet  the  return  has  not  been  on  the  average  excessive  and  there 
is  no  surplus  left  to  absorb  the  deficiency  of  the  present  year. 
Obviously,  the  present  insn£Bciency  of  income  is  due  to  the 
greatly  increased  cost  of  labor  and  materials,  particularly  oil 
and  coal.  In  1913  and  1914  (covered  by  an  oil  contract  made  in 
1910)  oil  cost  per  gallon  2.425  cents;  in  191S,  3.25  cents;  in 
1916,  3.876  cents;  in  1917,  5.2  cents,  and  in  1918,  5.95  to  7.01 
cmts.  The  price  of  anthracite  coal  fixed  by  the  company's  con- 
tract which  expired  March  31,  1917,  wfl»  $5.20  per  gross  ton, 
whereas  the  price  paid  hy  the  company  in  November,  1918,  was 
$7.81  per  ton.  As,  according  to  the  company's  manager,  4.75 
gallons  of  oil  per  1,000  cubic  feet  of  gas  sold  are  necessary  to 
produce  gas  of  the  legal  standard,  an  increase  of  one  cent  per 
galloa  of  oil  is  equivalent  to  an  increase  of  4.75  ceida  per  1,000 
cubic  feet  of  gas  used  by  the  consumer.  That  there  seems  to  be 
no  control  of  the  monopolistic  power  to  fix  oil  prices  is  indicated 
by  the  fact  that  the  price  which  the  company  will  be  required  to 
pay  after  the  expiration  of  its  present  contract  is  7.75  cents  per 
gallon,  as  the  Commission  has  been  informed  by  the  company. 

The  gas  company  claims  that  the  increase  in  the  cost  of  oil  of 
three-quarters  of  a  cent  per  gallon  will  add  to  the  cost  of  produe- 
ing  gas  about  four  and  one-half  cents  .for  each  1,000  cubic  feet 
s(dd,  and  that  the  increase  of  about  16  per  cent  in  the  wages  of 
employees  which  went  Into  effect  in  June,  1916,  and  was  not  fully 
reflected  in  the  fiscal  results  of  the  first  half  year,  will  alao 
add  substantially  to  the  cost  of  production  and  distribution. 

It  is  quite  obvious  that  unless  there  should  be  a  large  recession 

in  material  and  labor  costs,  which  can  hardly  be  expected  to 

transpire  quickly  enough,  the  ninety-five-cent  rate  is  at  present 

insufficient  to  enable  the  company  to  pay  necessary  operating 

Btaxb  Iter.  Beft.-— Tou  16        S 
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expenses  and  fixed  charges,  and  certainly  less  than  a  compensatory 
rate  to  which  the  company  is  legally  entitled  for  the  service 
rendered,  that  is,  ft  rate  sufficient  to  pay  the  operating  costs  and  a 
reasonable  return  upon  the  fair  value  of  its  property. 

The  company  afiks  that  the  Commission  fix  a  rate  of  one  dollar 
and  twen^-five  cents  per  1,000  cubic  feet  of  gaa  sold  by  it  in  the 
future.  Were  the  question  confined  merely  to  the  operating 
statistics  of  the  first  six  months  of  1918,  there  would  perhaps  be 
strong  reason  in  the  contention  for  a  rate  of  one  dollar  and  twenty- 
five  cents.  But  other  important  considerations  must  not  be  over- 
looked in  forming  a  judgment  as  to  future  probabilities.  Allowing 
for  the  stimulation  of  gas  consumption  by  reason  of  the  unuaaally 
severe  weather  of  the  past  winter,  it  is  to  be  expected  that  the 
quantity  of  gas  sold  during  the  latter  half  of  the  year  will  be 
greater  than  that  sold  during  the  first  half,  as  the  second  half 
embraces  the  peak  business  of  the  summer  months.  For  example, 
in  1917,  the  company  sold  203,254,000  cubic  feet  of  gas  during 
the  first  six  months  but  sold  259,710,000  during  the  latter  half  of 
the  year.  In  1918,  the  company  sold  267,023,000  cubic  feet  of  gas 
in  the  first  six  months.  During  the  war,  new  building  (»>nstruc- 
tion  was  completely  halted ;  since  the  cessation  of  hostilities,  build- 
ing restrictions  have  been  removed  and  there  will  soon  be 
opportunity  for  new  structures  and  additional  consumers.  The 
cost  of  materials  may  well  be  expected  to  decline ;  and  impediments 
due  to  lack  of  materials  to  be  obviated.  Such  a  substantial  item 
of  the  company's  expense  as  bombardment  insurance  has  disap- 
peared. An  increase  of  thirty  cents  in  the  price  of  gas  will  operate 
greatly  to  restrict  consumption,  and,  in  the  case  of  a  company 
whose  consumers  are  diffused  over  a  large  area,  to  raise  the  average 
cost  of  service.  Assuming  that  the  company's  sales  will  for  the 
ensuing  year  be  no  greater  or  leas  than  for  the  year  ended 
September  30,  1918,  to  wit,  541,417,700  cubic  feet,  an  increase 
of  fifteen  cents  per  1,000  cubic  feet  would  yield  the  company 
about  $80,000  additional.  Offsetting  some  of  the  anticipated 
decreases  in  cost  against  the  anticipated  increase,  the  additional 
revenue  is  expected  to  give  to  the  company  what  amounts,  at  this 
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juncture  of  imcertaintj^  to  a  very  su'bstantial  increment  in  income, 
and  vhich  win,  according  to  present  estimates,  pay  all  operating 
charges  and  yield  a  fair  —  certainly  a  substantial  —  return  upon 
the  fair  value  of  the  company's  property. 

The  increase  in  rates  is  predicated  upon  the  necessity  for  pro- 
viding and  continuing  the  present  depreciation  reserve  maintained 
by  the  company.  It  is  an  ample  reserve  deemed  by  the  Commis- 
sion of  fundamental  consequences  to  the  company  and  to  its  con- 
sumers, indispensable  to  the  maintenance  of  the  property  as  an 
efficient  means  of  public  service  and  of  security  to  its  investors. 
The  acceptance  by  the  company  of  thie  Commission's  order  will 
carry  with  it  the  inseparable  obligation  to  maintain  the  reserve,  as 
without  such  a  provision  the  Commission  does  not  deem  itself 
■varranted  in  authorizing  an  increase  in  rates. 

To  the  end,  however,  that  the  Commission  may  observe  the 
efTect  of  the  increase  and  promptly  relieve  the  consumers  from  the 
advance  or  a  part  of  it  if  it  appear  that  improved  or  changed  condi- 
tions warrant  an  early  restoration  of  the  ninety-five  cent  rate  or 
give  further  relief  if  it  transpire  that  the  one  dollar  and  ten  cent 
rate  is  also  insufficient  and  unreasonable,  I  am  of  the  opinion  that 
the  Commission  should  retain  this  case  on  its  docket,  and  bold  a 
further  hearing  herein,  at  the  end  of  what  may  be  deemed  to  be 
a  fair  period  for  trying  out  the  increase  in  the  rate  now  authorized, 
viz. :  to  one  dollar  and  ten  cents  per  1,000  cubic  feet. 

POWEB  AND  JUHISDICTION  OF  THE  CoUMIBpION 

If,  then,  the  conclusion  is  reached  that  the  interests  of  justice 
and  the  continuance  of  the  essential  public  service  rendered  by 
this  company  require  a  rate  not  lower  than  one  dollar  and  ten 
coits  per  1,000  cubic  feet  of  gas  sold,  the  question  of  law  arises 
8s  to  the  jurisdiction  and  power  of.  the  Commission  to  sanction  an 
increase  in  the  ninety-five  cent  rate  now  being  charged. 

Section  73  of  the  Public  Service  Commissions  Law  authorizes 
the  Commission,  upon  such  a  complaint  by  a  gas  company  as  is 
here  und^  consideration,  to  fix  a  maximum  price  to  be  thereafter 
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charged  by  that  company,  "  not  exceeding  that  fixed  by  atatute," 
Various  special  legislative  acts  have  prescribed  definite  gas-rate 
maximums,  applicable  to  indicated  territory  and  areas,  e.  g.,  to 
named  boroughs  or  wards,  not  to  named  companies.  Within  indi- 
cated areas,  the  Legislature  said  that  no  company  or  other  vendor 
of  gas  may  charge  more  than  an  indicated  maximum.  A  "  legisla- 
tive boundary  "  of  company  action  was  thus  set  up ;  and  in  order 
to  prevent  any  particular  company  from  obtaining  indirectly,  at 
the  bands  of  the  newly  created  Public  Service  Commissions, 
authority  to  do  what  the  company  otherwise  could  have  no  right  or 
power  to  do,  the  Legislature  provided  that  the  Commission  could 
not  authorize  a  rate  higher  than  that  permitted  by  the  outstanding 
l^slative  maximum.  The  Commission  might,  upon  a  proper 
showing  of  facts,  require  a  company  to  charge  less  than  the  maxi- 
mum operative  under  the  special  legislative  act ;  hut  the  Commis- 
sion could  not  prescribe  a  rate  higher  than  the  company  could  itself 
put  in  force  by  promulgating  a  tariff  upon  the  statutory  notice. 
Thu3  in  1906,  when  the  L^alature  prescribed  an  eis^hty-cent 
maxinrom  for  the  territorial  area  of  the  city  of  New  York  gen- 
erally it  fixed  for  this  Coney  Island  area  a  sliding-scale,  descending 
to  a  one  dollar  maximum  in  1910.  This  was  the  rate  charged  by 
the  Brooklyn  Borough  Gas  Company  until  1913,  when  the  Com- 
mission by  order  said  the  company  might  not  charge  more  than 
ninety-five  cents.  The  company  conceded  in  1913  the  jurisdic- 
tion and  power  of  the  Commission  to  fix  a  rate  below  one  dollar, 
even  as  it  has  now  submitted  itself  to  the  Jurisdiction  of  the 
Commission  for  the  fixation  of  a  rate  higher  than  either  ninety- 
five  cents  or  one  dollar. 

The  Legislature,  in  1916,  declared  that  any  company  selling 
gas  in  the  thirty-first  Ward  of  the  borough  of  Brooklyn  should 
not  charge  more  than  eighty  cents.  Perhaps  more  accurately, 
the  L^slature  in  that  year  took  the  thirty-first  ward  of  Brooklyn 
out  of  the  category  of  specially  excepted  areas  within  which  a 
company  might  charge  more  than  eighty  cents  and  put  thia  area 
within  the  application  of  the  eighty-cent  rule  laid  down  by  the 
Ltgialature  gaaerally  as  to  most  o£  the  city  of  New  York. 
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Ex-Justice  Charles  £.  Hughes  has  ruled  aa  referee,  in  passiiig 
upon  the  application  of  this  company  for  an  injunction  (17  State 
Dept.  Rep.  81): 

(1)  That  BO  far  as  the  thirty-first  ward  is  concerned,  the 
L^slative  enactment  of  1916  entirely  superseded  and  did  away 
with  the  prior  legislative  provisions  as  to  the  rate  chargeable  for 
gas  in  that  area,  bo  that  the  only  legislative  provision  now  on  the 
statute  books  specifically  fixing  a  rate  for  that  area  is  the  act  of 
191ff; 

(2)  That  80  far  as  the  Brot^yn  Borough  Gas  Company  is 
concerned,  the  act  of  1916  wa^  and  is  "  confiscatory,  unconstitu- 
tional and  void,  invalid  as  an  attempted  exercise  of  legislative 
power,  and  unenforceable  and  of  no  force  and  effect  as  a  limita- 
tion on  the  rate  l^ally  chargeable  by  this  company ;  " 

(3)  That  the  Commission's  ninety-five-cent  order  of  July  8, 
1913,  was  nevertheless  abrogated  by  the  act  of  1916,  and  is  not 
now  in  effect,  despite  the  invalidity  of  the  act  of  1916  ab  initio, 
as  DOW  adjudicated ; 

(4)  That  the  Commission  has  now  no  power  to  fix  a  rate  for 
thiis  company  iu  execess  of  eighty  cents ;  and 

(5)  Apparently,  also,  that  the  Brooklyn  Borough  Gas  Com- 
pany might  now  charge  whatever  it  pleased,  without  authority 
from  the  Commission. 

Supreme  Court  Justice  Benedict  has  held,  in  Kings  County 
Special  Term,  in  a  proceeding  instituted  by  this  Commission  as 
to  this  company  (104  Misc.  Eep.  315)  : 

(1)  That  if  the  act  of  1916  was  null  and  void  ab  initio,  it 
could  not  repeal,  supeiwede  or  abrt^ate  anything; 

(2)  That  in  consequence  the  ninety-five-cent  order,  and  also 
the  act  of  1906  in  its  original  form,  so  far  as  it  pertains  to  or 
affects  the  thirty-first  ward  and  this  company,  are  still  in  full 
force  and  effect ;  and 

(3)  That  accordingly  the  Commission  has  power  to  change  its 
ninety-five-cent  order,  but  cannot  fix  a  rate  higher  than  the  one 
dollar  rate  prescribed  by  the  act  of  1906. 

Thiu  conflict  of  erudite  authority  by  no  means  covers  the  full 
variance  of  the  views  which  have  been  urged  with  much  plaosi- 
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bilil7  and  vigor,  upon  this  question  of  the  Commission's  present 
power  and  jurisdiction  over  the  rates  of  the  Brooklyn  Borough 
G^as  Company.    The  four  possible  views  of  the  matter  seem  to  be : 

(1)  That  the  eighty-cent  law  is  "  unconstitutional  and  void ;  " 
that  the  ninety-fiv&«ent  order  was  abrogated  ^yJ  its  enactment ; 
that  the  one  dollar  law  was  superseded  by  its  enactment ;  that  the 
company  may  now  chai^  what  it  pleased;  and  that  the  Com- 
nuasion  has  no  power  to  fix  a  rate  in  excess  of  eighty  cents.  The 
view  of  Referee  Hughes. 

(2)  That  in  view  of  the  adjudicated  invalidity  of  the  eighty- 
cent  law,  its  enactment  cannot  be  deemed  to  have  abn^ated  or 
Buperseded  anything ;  that  both  the  ninety-five-cent  order  and  the 
one-dollar  statute  are  still  in  full  force  and  effect  as  rate  limita- 
tions; and  that  the  Commission  cannot  fix  a  new  rate  exceeding 
one  dollar.     The  view  of  Justice  Benedict. 

(3)  That  when  the  Legislature  paBsed  the  «ghty-cent  law  of 
1916,  it  took  the  Brooklyn  Borough  Qas  Company's  gas  rate 
(above  the  eighty-cent  limitation)  thereafter  out  of  Commission 
jurisdiction  and  fixed  eighty  cents  as  "  the  l^islative  boundary  " 
of  future  Commission  action,  but  did  not  abrogate  the  ninety-five- 
cent  order  validly  adopted  in  1913;  that  accordingly  the  ninety- 
five-cent  order  is  still  in  effect,  but  the  Commission  cannot  change 
it,  upwards,  or  downward  uhort  of  80  cents. 

(4)  That  the  1916  statute  was,  physically  and  as  a  matter  of 
draughtsmanship,  in  such  form  and  of  such  substance  as  unques- 
tionably to  supersede  and  wipe  out  the  original  provisions  of  the 
act  of  1906  with  respect  to  the  thirty-first  ward;  that  the  enact- 
ment of  the  eighty-cent  maximum  in  1916  did  not  abrogate  or 
wipe  out  the  Commission's  ninety-five-cent  maximum  of  1913; 
but  only  fixed  a,  lower  maximum;  that  the  annulling  and  enjinn- 
ing  of  the  eighty-cent  maximum  leaves  the  ninety-five-cent  maxi- 
mum still  in  force;  and  that  the  Commission  now  has  plenary 
power  and  jurisdiction  to  fix  whatever  rate  the  facte  call  for, 
above  or  below  one  dollar. 

Of  these  four  possible  opinions,  I  am,  with  all  deference, 
strongly  of  the  (pinion  that  the  view  last  stated  is  eonnd  and 
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correct,  and  is  the  one  which  the  Coramiaeion  ou^t  to  mate  the 
basis  of  its  action,  unless  and  until  the  courta  ahall  have  resolved 
the  controveny  and  set  up  a  controlling  rule  on  the  subject.  The 
act  of  the  Commiaaion,  on  July  8,  1913,  in  fixing  a  nlnety-five- 
cent  maximum,  was  within  the  scope  of  the  delegated  powers  of 
the  Commission.  It  did  not  wipe  out  or  abrogate  the  previous 
l^slative  rate  of  one  dollar;  it  merely  fixed  a  lower  limitation 
and  thus  compelled  the  company  to  charge  less  than  one  dollar. 
So  long  as  the  act  of  1906  remained  on  the  statute  books  in  a 
form  fixing  a  one  dollar  maximum  for  this  company's  territory, 
the  abrogation  of  the  Coramiaaion's  1913  order  would  have 
restored  the  operation  and  controlling  effect  of  the  one  dollar 
maximum  fixed  by  the  1906  statute. 

Likewise  I  do  not  believe  the  act  of  the  Legislature  in  1916,  in 
trying  to  set  up  an  eighty-cent  maximum  for  this  company's 
territory,  abrogated  or  wiped  out  the  Commission's  order.  The 
act  of  1906  did  not  undertake  or  purport  to  do  so;  it  merely 
fixed  a  lower  limitation,  which  rendered  the  ninoty-five-cent 
maximum  inoperative  for  the  time.  With  the  annullment  of  the 
eighty-cent  maximum  by  the  decision  and  judgment  of  Referee 
Hu^es,  the  uinety-five-cent  maximum  again  became,  and  still 
is,  operative,  because  it  was  the  Jiext  highest  existing  restraint 
upon  the  rate  charged  by  the  company. 

The  su^estion  that  the  enactment  of  an  eighty-cent  "  legi*- 
lative  boundary,"  limiting  what  the  company  might  do,  left  the 
Commission  permanently  bound  1^  the  eighty-cent  maximum, 
even  after  the  decree  of  a  competent  court  has  freed  company 
action  from  the  eighty-cent  limitation,  do@  not  impress  me  as  a 
sound  or  salutary  construction  of  the  legislative  purpose.  If  the 
enjoining  of  the  eighty-cent  law  leaves  the  company  free  to  chai^ 
whatever  rate  it  pleases,  has  not  there  been  a  corresponding, 
emancipation  of  the  Commission's  action!  Is  the  eighth-cent 
statute  now  "  invalid  "  and  "  void  "  as  a  limitation  on  company 
action,  but  "  valid  "  and  "  operative  "  as  a  limitation  on  Gom- 
mission  action?  I  do  not  believe  that  the  phrase  "not  exceeding 
that  fixed  by  statute "  means  "  not  exceeding  that  fixed  by  a 
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void  statute,  after  competent  adjudication  of  its  invalidity." 
When  the  company  has  been  freed  from  its  limiting  effect  and 
may  disr^ard  it,  the  Commission  may  do  likewise.  When  the 
company  proposes,  and  has  a  right  to  charge,  a  rate  hi^er  than 
eighty  cents,  the  Commission  has  a  right  to  prevent  an  excessive 
charge  and  to  authorize  a  reaswiable  charge. 

On  the  other  hand,  the  one  dollar  statute  and  maximum  has  no 
longer  heen  in  existence  and  operative  since  1916.  The  annulling 
of  the  1916  statute  and  maximum  cannot  restore  the  old  form 
of  the  1906  statute  and  reinstate  the  one  dollar  limitation.  Upon 
this  point  I  cannot  escape  the  conclusion  that  in  enacting  chapter 
604  of  the  Laws  of  1916,  the  Legislature  re-wrote  and  physically 
superseded  the  provisions  of  chapter  125  of  the  Laws  of  1906, 
so  that  the  latter  is  not  revived,  no  matter  what  befalb  the  sub- 
stituted statute. 

This  seems  clear  from  an  examination  of  the  form  and  suh- 
fltance  of  the  superseding  statute.'  Section  1  of  chapter  125  of 
the  act  of  1906  is  as  follows: 

"Section  1.  A  corporation,  association,  copartnership  or  pei^ 
son  engaged  in  the  business  of  manufacturing,  furnishing  or  sell- 
ing illuminating  gm  in  the  city  of  New  York,  except  in  the  fifth 
ward  of  the  borough  of  Queens  and  in  that  portion  of  the  borough 
of  The  Bronx  formerly  contained  in  the  towns  of  Eastcheater 
and  Felham,  shall  not  charge  or  receive  for  gas  manufactured, 
furnished  or  sold  in  said  city  a  sum  per  one  thousand  cubic  feet 
in  excess  of  the  following  rates: 

"1.  In  the  boTouj^  of  Manhattan,  in  the  first  ward  of  the 
borough  of  Queens,  in  the  borough  of  Brooklyn  except  the  thii^ 
tieth  and  thirty-first  wards  thereof,  and  in  the  borough  of  The 
Br<Hix,  except  that  portion  of  it  formerly  contained  in  the  town 
of  Westchester  outside  of  the  villages  of  Wakefield  and  Williams- 
bridge,  eighty  cents. 

*'  2.  In  the  second  and  fourth  wards  of  the  borough  of  Queens, 
and  in  the  thirtieth  ward  of  the  borough  of  Brooklyn,  one  dollar. 

"  3.  In  the  third  ward  of  the  borough  of  Queens,  in  the  thirty- 
first  ward  of  the  borou^  of  Brooklyn,  and  in  the  borou^  of 
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Richmond^  one  dollsr  and  twenty-five  cents  for  the  remainder 
of  the  year  nineteen  hundred  and  six ;  one  dollar  and  twenty  cents 
during  the  year  nineteen  hundred  and  aeven;  one  dollar  and 
fifteen  cents  during  the  year  nineteen  hundred  and  eight;  one 
dollar  and  ten  cents  during  the  year  nineteen  hundred  and  nine; 
one  dollar  and  £ve  centa  during  the  year  nineteen  hundred  and 
teu ;  and  one  dollar  thereafter. 

"  4.  In  that  portion  of  the  borough  of  The  Bronx  formerly  con- 
tained in  the  town  of  Westchester,  outside  of  the  villages  of 
Wakefield  and  Williamsbridge,  one  dollar  and  fifteen  cents  dui^ 
ing  the  years  nineteen  hundred  and  dx,  nineteen  hundred  and 
seven  and  nineteen  hundred  and  eight ;  one  dollar  and  ten  cents 
during  the  year  nineteen  hundred  and  nine ;  one  dollar  and  five 
cents,  during  the  year  nineteen  hundred  and  ten ;  and  one  dollar 
thereafter." 

CSiapter  604  of  the  act  of  1916  is  as  follows: 

"  Section  1,  Subdivisions  one,  two  and  three  of  section  one  of 
chapter  one  hundred  and  twenty-five  of  the  laws  of  nineteen 
hundred  and  six,  entitled  'An  act  in  relation  to  illuminating  gaa 
in  the  city  of  New  York  and  regulating  the  quality  and  pressure 
thereof  and  the  price  to  consumers  other  than  said  city  and 
providing  a  penalty  for  violation,'  are  hereby  amended  to  read, 
nspeotively,  as  follows: 

"  1.  In  the  borough  of  Manhattan,  in  the  first  ward  of  the 
borough  of  Queens,  in  the  borough  of  Brooklyn  and  in  the 
borou^  of  The  Brmix,  except  that  portion  of  it  formerly  con- 
tained in  the  town  of  Westchester  outside  of  the  villagee  of  Wake- 
field and  Williamsbridge,  eighty  cents. 

"  2.  In  the  second,  third  and  fourth  wards  of  the  borough  of 
Queens,  and  the  borough  of  Richmond,  one  dollar. 

"  §  2.  This  act  shall  take  effect  July  first,  nineteen  hundred 
and  sixteen." 

As  was  said  by  Referee  Hughes : 

"  I  think  that  the  Commission  is  right  *  *  *  The  L^isla- 
ture  thus  rewrote  its  provisions  and  established  the  statutory 
maxima  for  the  territory  described.     There  is  no  queBtion  as  to 
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the  legislative  intent  to  efFeet  the  aubstitution  and  thus  to  repeal 
the  prior  provisionB.  That  ia  perfectly  clear  and  requires  no 
process  of  reasoning  to  show  the  intent  to  repeal.  The  caee  is 
not  within  the  decisionB  that  where  an  amending  act  ia  wholly 
void  it  has  no  effect  upon  a  prior  act  which  was  sought  to  he 
amended.  People  ex  rel.  Farrington  v.  Mensdking,  187  N.  T. 
8.  The  act  of  1916  is  not  a  void  act.  It  is  valid  on  its  face  as  an 
exercise  of  governmental  authority  in  the  eetablishm^it  of  reasiMi- 
ahle  rates,  and  it  is  invalid  only  in  bo  far  as  it  apeara  that  the 
rate  is  confiscatory  as  to  a  particular  complaining  party,  and  when 
it  is  found  thait  this  ceases  to  he  the  case,  it  hecomee  enforceable 
even  aa  to  that  party.  The  statute  is  not  invalid  as  a  repealing 
act,  but  re-cast  the  provisions  of  the  earlier  statute  *  *  *. 

"  My  conclusion  on  this  branch  of  the  case  ia  that  subdivisions 
one,  two  and  three  of  section  one  of  chapter  125  of  the  act  of 
1906  have  been  repealed  so  far  as  the  act  of  1916  sulutitatea  a 
new  legislative  rate." 

Upon  the  whole  situation,  I  believe  that  the  Commisaion  may 
with  propriety  rule  that  it  is  possessed  of  jurisdiction  and  power 
to  prescribe  a  reasonable  maximum  rate  to  be  h^eafter  charged 
1^  thtid  company,  and  is  not  circumscribed  by  the  act  of  1906  in  so 
doing.  Such  a  ruling  will  operate  to  achieve  a  just  and  fair  result 
between  the  company  and  its  consumers  and  enable  the  emergency 
situation  to  be  dealt  with  adequately  and  promptly.  If  the  ruling 
is  questioned  and  it  shall  be  determined  by  an  appellate  court  that 
the  Commission  has  erred  upon  the  question  of  lav,  the  court  can 
readily  dispose  of  the  matter  by  vacating  the  present  order  as 
made  without  author!^  of  law,  leaving  the  ninety-five  cent  rate 
in  effect  until  duly  changed. 

CoNcirsios 
There  are  too  many  factors  of  uncertainty  to  enable  this  Com- 
mission to  determine  with  confidence  the  time  within  which  condi- 
tions affecting  the  cost  and  supply  of  gas  will  return  to  normal  or 
the  extent  to  which  before-the-war  conditions  will  be  approximated 
within  any  calculable  period.    Fixing  a  renumerative  rate  for  the 
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fatore,  on  the  basis  of  present  conditions  and  the  tendencies  dis- 
cernible from  the  averagea  over  a  period  of  years,  is  always  subject 
to  the  hazard  of  nnforeseen  factors;  fixing  such  a  rate  at  the 
present  juncture  inTolves  unusual  elements  of  conjecture. 

The  indisputable  factors  are  that  the  company  enjoyed  a  sub- 
stantial meaaure  of  prosperity,  during  the  antc-bellnm  period, 
under  a  ninety-five  cent  rate ;  that  it  has  sustained  severe  losses, 
fdnce  1917,  under  the  ninety-five  cent  rate;  and  that  a  rate  lower 
than  one  dollar  and  ten  cents  would  not  enable  the  company  to 
.Teatber  present  coets  and  difficulties,  to  say  nothing  of  recouping 
any  part  of  its  heavy  losses  during  the  past  few  months. 

Under  all  of  the  circurartances,  however,  I  believe  that  a  maxi- 
mum rate  of  one  dollar  and  ten  cents  should  be  authorized  at  this 
time,  the  increase  rate  to  be  only  for  the  period  of  a  year,  and  the 
ninety-five  cent  rate  to  be  resumed  thereafter,  unless  the  Com- 
mission shall  meanwhile  fix  a  higher  or  lower  rate  to  be  charged 
by  the  company. 

The  case  ^ould  be  meanwhile  retained  upon  the  calendar  of  the 
Commission  and  set  down  for  further  hearing,  a  month  before  the 
date  on  which  a  ninety-five  cent  rate  will  go  again  into  effect  unless 
the  ComnuHsion  determines  otherwise. 

Meanwhile,  the  company's  experience  under  the  experimental 
rate  of  one  dollar  and  ten  cents  hereby  authorized  will  have  been 
made  aTailable  to  the  Commission,  through  monthly  reports  of 
operating  data  by  the  company  to  the  Commission,  and  business 
conditions  generally  will  have  been  to  some  extent  stabilij'.ed. 

The  company  and  its  consumers  should  alike  understand  that 
the  present  authorization  of  a  rate  of  one  dollar  and  ten  cents  is 
altogether  provisional  and  temporary,  and  without  prejudice  to  a 
later  determination  as  to  what  the  company's  rate  under  con- 
ditions more  nearly  normal  should  be,  in  the  light  of  all  the  facts 
whidi  may  be  brought  before  the  Commission  after  the  trial  of 
the  one  dollar  and  ten  cents  rate.  The  present  action  of  the  Com- 
migsion  is  predicated  on  the  present  abnormal  situation,  and  the 
absolute  need  for  finding  a  way  of  tiding  this  company  over  the 
emaigeaic^}  without  impairing  its  service  or  its  capacity  to  s^ve. 
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A  suitable  form  of  order  to  carry  out  the  forgoing  is  herewitt 
submitted  and  reccnnmeiided  for  adopticoL 

Okdw AT,  Commisaioner. —  In  my  opinion,  the  finding  of  Judge 
Hughes  that  chapter  604  of  the  Laws  of  1916  is  a  Unding  and 
effective  limitation  upon  the  power  of  the  Public  Service  Com- 
mission to  fix  a  hi^ei  rate  than  eighty  cents  in  the  case  of  this 
company,  notwithstanding  the  fact  that  that  statutory  rate  is 
confiscatory,  unconstitutional  and  void,  necessarily  follows  the 
exposition  of  the  law  laid  down  by  the  Court  of  Appeals  in 
People  ex  rel.  Municipal  Gas  Company  v.  Public  Service  Com- 
mission  of  the  Second  District,  224  N.  T.  156. 

However,  since  Judge  Benedict  has  expressed  the  opposite  view 
in  his  opinion  in  the  proceeding  instituted  hy  thia  Commission 
against  this  company  and  has  made  an  order  to  that  effect,  it  seems 
to  me  that  this  divergence  of  views  on  the  part  of  the  courts  makes 
it  proper  that  this  Comraiaaion,  which  is  rather  an  administra- 
tive than  a  judicial  body,  should  leave  these  difficult  questions  of 
law  to  be  decided  by  the  appellate  courts,  to  which  appeals  have 
been  taken,  and  should  now  paas  only  on  the  merits  of  the  case 
from  an  administrative  standpoint,  that  is,  upon  the  question 
what  iu  a  just  and  reasonable  maximum  rate  for  this  company 
to  charge  for  gas.  The  evidence  showed,  in  my  opinion,  that 
both  the  eighty-cent  rat©  and  the  ninety-five-cent  rate  are  con- 
fiscatory at  the  present  time,  and  that  the  enforcement  of  either 
of  these  will  probably  result  in  disaster  to  the  company  and 
consequent  injury  to  the  consumers  served  by  it.  If  the  Com- 
mission has  no  power  to  fix  a  higher  rate,  the  appellate  courts 
will  so  decide,  and  the  higher  rate  will  be  vacated  at  an  early 
date.  If,  however,  the  Commission  should  now  refuse  to  allow  a 
rate  which  it  finds  to  be  just  and  reasonable  on  the  merits,  such 
action  will  probably  have  serious  results  to  both  the  company 
and  the  consumers, 

I  concur  in  so  much  of  the  opinion  of  the  chairman  as  discusses 
the  merits  of  the  question  of  what  is  a  just  and  reasonable  rate, 
and  in  the  conclusion  reached,  and  approve  of  the  proposed  order. 

In  accordance  with  the  foregoing  prevailing  opinion  hrann, 
the  Commisaion  made  the  following  order: 
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By  the  CouMissioit. — A  hearing  having  be^i  had  before  the 
Commission  upon  the  complaint  of  the  Brooklyn  Borough  Gas 
Company,  dated  August  28,  1018,  asking  that  the  Commiaaion  by 
order  fix  a  maximum  rate  to  bo  thereafter  chargeable  by  the 
Brooklyn  Borough  Gas  Company  for  gas ;  and  the  hearing  hav- 
ing been  begun  on  the  10th  day  of  September,  1918,  continued 
on  various  adjourned  dates,  and  closed  on  the  12tb  day  of 
November,  1918;  and  William  "W.  Thompson  having  appeared  in 
behalf  of  the  complainant,  the  Brooklyn  Borough  Gas  Company ; 
Arthur  W.  Dearnen,  for  interested  consumers;  John  P.  O'Brien, 
assistant  corporation  counsel,  for  the  city  of  New  York;  and 
William  L.  Ransom,  counsel,  and  Jacob  H.  Goetz,  assistant  coun- 
sel, having  attended  in  behalf  of  the  Commission ;  and  the  Commis- 
sion having  made  an  investigation  as  to  the  cause  for  such 
complaint  and  to  liable  it  to  ascertain  the  facts  requisite  to  the 
exercise  of  the  powers  conferred  upon  it,  and  being  of  opinion 
that  the  rate  or  charge  for  gas  now  made  or  demanded  by  the 
Brooklyn  Borough  Gas  Company,  under  and  by  virtue  of  the 
order  made  by  the  Commission  on  July  8,  1913,  is  insufficient  to  ' 
yield  reasonable  compeusation  for  the  service  rendered  and  unjust 
and  unreasonable ;  it  is 

Ordered 

L  That  the  maximum  price  to  be  charged  by  the  Brooklyn 
Borough  Gas  Company  for  gas  shall  be  aa  follows: 

(a)  On  and  alter  the  date  hereof,  one  dollar  and  ten  cents 
per  1,000  cubic  feet  of  gas  sold  and  delivered  to  consumers ; 

(b)  On  and  after  January  1,  1920,  to  and  including  June  30, 
1920,  ninety-five  cents  per  1,000  cubic  feet  of  gas  sold  and  deliv^ 
ered  to  consumeiB,  unless  the  Commission,  pursuant  to  the  pro- 
visions of  the  Public  Service  Commissions  Law  and  of  this  order, 
shall,  on  or  before  or  subsequently  to  any  of  the  foregoing  dates, 
fix  by  order  a  higher  or  lower  or  different  rate  to  be  thereafter 
charged  by  the  company  for  gas  sold  and  delivered  to  consumers. 

n.  Further  ordered  that  on  or  before  December  18,  1918,  the 
Brooklyn  Borough  Gas  Company  shall  issue,  file  and  post  a 
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Bchedule  or  supplement  to  carry  into  effect  the  proviMons  of  thia 
order. 

III.  Further  ordered  that  the  company  shall  keep,  and  ahall 
file  promptly  with  the  Oommisaion,  such  records  aa  will  show, 
month  by  month,  from  and  after  October  1,  1918,  during  the 
continuance  of  thia  order,  in  effect,  the  revenues,  expenses  and 
reserves  of  the  company,  and  its  additions  to  and  deductions  from 
capital  account. 

IV.  Further  ordered  that  this  order  shall  take  effect  forthwith 
and  shall  continue  in  force  until  changed  or  abrc^ted  1^  order 
of  the  Commission. 

V.  Further  ordered  that  within  five  days  from  the  date  hereof, 
the  Brooklyn  Borough  Gas  Company  ahall  notify  this  Commia- 
eion  in  writing  whether  the  terms  of  this  order  are  accepted  and 
will  be  obeyed. 

VT.  Further  ordered  that  the  case  be  retained  upon  the  docket 
of  this  Commission,  pending  the  development  of  the  actual 
experience  of  the  company  under  the  rates  fixed  ly  this  order; 
that  the  case  be  set  for  further  hearing  before  the  Commission, 
in  the  light  of  the  actual  operating  statistics  resulting  from  the 
enforcement  of  this  order,  on  the  first  day  of  December,  1919, 
at  2:30  o'clock  in  the  afternoon,  or  on  such  earlier  date  or  dates 
as  the  Commission  may  by  order  fix  and  announce;  that  in  the 
event  that,  on  or  before  July  2,  1919,  or  on  or  before  December 
1,  1919,  or  at  any  time  thereafter,  the  company's  actual  experi- 
ence under  the  rate  at  that  time  in  force  is  deemed,  by  the  com- 
pany, any  of  its  consumers  or  any  other  interested  party,  to  show 
fairly  a  warrant  for  a  higher,  lower  or  different  rate,  the  com- 
pany or  such  consumers  may,  in  the  manner  prescribed  by  sectionu 
22  and  71  of  the  Public  Service  Commissions  Law,  apply  to  the 
Commission  for  a  modification  of  this  order  and  the  fixing  of 
such  rate,  to  be  thereafter  charged^  as  the  facts  may  warrant, 
under  the  statute.  That  the  Commission,  upon  any  such  applica- 
tion, will  give  careful  consideration  to  all  facts  presented,  inquire 
carefully  to  ascertain  whether  its  anticipations  aa  to  the  effects  of 
the  rate  hereby  fixed  have  been  proved  in  any  respect  erroneooa. 
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and  in  the  light  of  such  actual  experience  will  modify  its  order 
in  any  way  proved  neceseary  to  Becure  to  the  company  the  rea- 
sonable Tetum  contemplated  by  law. 


In  the  Hatter  of  the  Hearing  on  the  Motion  of  the  Commission 
as  to  the  Lawfulness  and  Reasonableness  of  a  Minimum  Rate 
or  Charge  for  Electric  Service  by  Ths  Bbonz  Gab  and  Elec- 
tric Company 

Case  No.  2345 

(Pablic  Service  Commiuioii,  First  District,  DMwmber  24,   ISIS) 

An  alMtrlc  company  whkb  Is  diaicliig  it»  coBsnmen  ths  b^bMt  nte  pe^ 
mltted  b7  Uw  cannot  lit  thsieto  a  "  mlnimnm  charge  *  under  any 


The  dlatrict  coversd  hf  the  operatlani  of  the  Bronx  Gas  and  Electric  Company 
and  the  ctatntoiy  prorlsions  relative  to  the  rights  of  mch  company  aa 
aet  forth  by  chapter  6i6  of  the  Laws  of  igoS. 

dmunstaneea  under  which  a  mlnimnm  charge  will  he  npheld. 

The  rate  in  question  herein  is  illegally  imposed  anil  ihonld  be  rescinded. 

The  question  Itetoretlie  Conuniesion  in  ttus  case  relates  to  the  legality 
of  sn  electric  company  imposing  a  "  minimum  charge  "  when  such  com- 
pany was  already  charging  its  coniumers  the  highest  rate  permitted 
by  the  terma  of  a  statutory  limitation.  From  the  record  and  from  the 
facts  adduced  the  ComraisBion  has  before  it  tile  dut;  of  determining 
wliether  such  a  company  which  is  prohibited  by  law  from  charging  any 
CMiBiuner  more  than  twelve  cents  per  kilowatt  hour  for  the  current 
tumislwd  to  him  may  charge  Buch  a  consumer  more  than  the  number 
of  Icilowatta  consumed  multiplied  by  tlM  twelve  cent  rate  area  where 
daring  a  monthly  billing  period  the  consumer  uses  lees  than  eight  and 
one-third  kilowatt  hours,  also  aa  to  whether  conBumers  who  use  leas 
than  that  quantity  of  current  a  month  Im  required  to  pay  more  than 
twelve  cents  per  kilowatt  hour  therefor.  It  is  conceded  that  the  Bronx 
Gas  and  Electric  Company  baa  put  in  force  a  rate  schedule  which  in 
r^ard  to  retail  lighting  service  and  commereial  lighting  service  impoees 
as  a  "minimum  charge"  one  dollar  a  montti  when  the  kilowatts  con- 
tunied  as  measured  by  the  company's  meter  during  a  monthly  billing 
period  multiplied  by  the  rate,  does  not  equal  the  minimum  charge.  The 
question  to  be  here  cooBidered  ie  limited  to  whether  under  the  rate 
rtttrictions  Imposed  by  tlie  J^egislature  of  the  State  upon  this  company, 
it  may  impose,  or  the  Commisaion  sanction,  any  minimum  charge  undv 
dnumstaiiCM  now  operativa. 
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The  Bronx  Oas  uid  Electric  Company  furaishca  gsa  and  electricity  in 
a  francbiw  area  embracing  that  portion  of  the  borough  ol  The  BroDX 
lying  east  o(  the  Bronx  river,  formerly  the  old  town  of  Westchester, 
and  the  maximum  rate  chargeable  hy  it  for  electric  current  is  limited 
by  the  provisions  of  chapter  616  of  the  Laws  of  1900  applicable  thereto. 
That  statute  provides  that  a  corporation  selling  electric  current  in  the 
city  of  New  Yoric  may  not  charge  more  than  ten  cents  per  kilowp.lx 
hour  with  certain  exceptione,  one  of  which  is  that  in  that  portion  of 
the  borough  of  The  Bronx  lying  east  of  the  Bronx  river,  formerly  the 
old  town  of  Westchester,  there  may  be  charged  twelve  cents  per  kilowatt 
hour  of  current  actually  consumed.  The  retail  lighting  rate  charged  by 
the  company  waa  formerly  twelve  centa  a  kilowatt  hour  for  whatever 
current  was  actually  consumed  without  any  minimum  charge.  By  the 
dtonge  recently  promulgated,  there  is  prescribed  a  minimum  charge  of 
one  dollar  monthly  for  electricity  furnished  for  retail  lighting.  The 
commercial  lighting  rate  of  this  company  was  formerly  ten  cents  per 
kilowatt  hour  with  a  minimum  charge  of  two  doUara  monthly.  By 
the  change  recently  announced  the  primary  rate  is  increased  from  ten 
cents  to  twelve  cents  per  kilowatt  hour  and  the  minimum  monthly  charge 
is  decreased  from  two  dollara  to  one  dollar.  The  Legislature,  however, 
has  fixed  the  statutory  maximum  rate  which  this  company  may  not 
exceed  as  to  any  consumer  at  twelve  cents  per  kilowatt  hour  but  the 
company  has  hitherto  charged  only  ten  cents  for  commercial  lighting 
with  a  two  dollars  monthly  minimum.  This  would  increase  the  rate 
for  such  lighting  for  current  consumed  the  aame  aa  charged  for  retail 
lighting  and  also  provided  that  a  retail  or  commercial  consunier  caing 
less  than  eight  and  one-third  kilowatt  hours  must  pay  one  dollM'  any  way 
no  matter  what  that  makes  his  rate  for  the  current  actually  used  by  him. 

Where  there  ia  no  statutory  limitation  of  the  rate  to  be  charged  or 
where  a  minimum  charge  is  attempted  in  connection  with  a  rate  whi^ 
Is  below  the  statutory  maximum,  the  minimum  charge  will  be  upheld; 
the  compensation  to  be  paid  the  company  must  be  reasonable  and,  what 
is  also  incidental  as  to  this  requirement,  it  should  be  uniform,  namely, 
the  aame  for  all  customera  similarly  aituated.  This  Commiasion  has 
aeveral  times  held  a  minimum  charge  to  be  reasonable  where  it  is  part 
of  a  rate  lower  than  the  statutory  maximum  but  the  Court  of  Appeals 
haa  definitely  decided  that  there  was  no  power  in  the  Commipsion  or 
right  in  the  corporation  to  fix  rates  exceeding  those  prescribed  by  statute 
or  by  franchise  contract.  In  the  present  case  it  is  not  a  franchise 
stipulation  but  a  statute  which  is  involved.  The  Transportation  Cor- 
porations Law  prescrities  the  terms  and  conditions  under  which  a  con- 
sumer becomes  entitled  to  the  right  of  aervice.  The  provisions  of  the 
statute  hereinbefore  mentioned  fix  the  rate  to  be  charged  by  the  electric 
company  in  question  for  the  current  actually  delivered  to  the  consumer. 
The  IiCgislature  itself  has  thus  undertaken  to  regulate  and  prescribe 
•lectrio  service  and  the  obligations  dt  the  utility  to  fumiah  aerriee. 
TbcM  Moditions  cannot  be  Increased  b;  the  utility  taj  moi*  thsB  tiMjT 
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eftn  be  diminiBhed  bj  the  coniiuner  and  a  cocHumer  who  baa  complied 
with  the  statutory  regulations  becomes  entitled  to  aerrice  and  cannot 
be  denied  service  by  the  company. 

The  consumer  cannot  be  charged  under  the  statute  more  than  twelra 
cents  per  kilowatt  hour  no  matter  bow  much  current  he  uses.  The 
imposing  by  the  Bronx  Gaa  and  Electric  Company  of  a  minimum  charge 
in  addition  to  the  statutory  maximum  must  result  in  many  inatancei  in 
the  collection  by  the  company  of  the  sum  of  one  dollar  when  the  actual 
consumption  if  paid  for  at  tlie  statutory  maximum  of  twelve  cents  per 
kilowatt  hour  was  mutdt  leas  than  one  dollar.  Tbereforc,  it  is  the 
exaction  of  an  illegal  charge  which  is  prohibited  by  the  Public  Service 
Corporations  Law,  The  provision  in  the  new  rate  schedule  of  the 
Bronx  (laa  and  Electric  Company  for  a  minimum  rate  of  one  dollar  in 
connection  with  the  statutory  maximum  of  twelve  cmta  per  kilowatt 
hour  and  the  admitted  action  of  the  company  in  demanding  and  collect- 
ing such  a  minimum  charge  is  contrary  to  and  in  violation  of  law  and 
it  ia  the  duty  of  the  ConmiisBion  to  prohibit  and  prevent  the  continuance 
of  such  an  exaction,  and  an  appropriate  order  to  that  effect  should  be 

HvBBEu,,  Chairman. — The  queation  presented  in  this  pro- 
ceeding is  83  to  the  l^alit^'  of  the  imposition  of  a  "minimum 
charge  "  hy  an  electric  company  which  already  was  charging  its 
eonaumera  the  highest  rate  permitted  by  the  terms  of  a  valid 
statutory  limitation.  In  other  words,  may  an  electric  company 
which  is  prohibited  by  law  from  charging  any  consumer  more 
than  twelve  cents  per  kilowatt  hour  for  the  current  furnished  to 
such  consumer,  charge  euch  a  consumer  more  than  the  number  of 
kilowatts  consumed,  multiplied  by  the  rate  of  twelve  cmts,  if  su<^h 
consumer,  during  a  monthly  billing  period,  consumes  lees  than 
eight  and  one-third  kilowatt  hours?  May  consumers  who  use 
less  than  that  quantity  of  current  a  month  be  required  to  pay  more 
than  twelve  cents  per  kilowatt  hour  therefor  t 

The  company  has  concededly  put  in  force  a  rate  schedule  which 
contains  the  following  provision,  applicable  to  retail  lighting 
service  and  commercial  lighting  service: 

"  Minimum  Chaige. —  One  dollar  monthly,  when  the  kilowatts 
consumed,  as  measured  by  the  company's  meter  during  a  monthly 
billing  period,  multiplied  by  the  rate,  does  not  equal  the  minimum 


Inquiry  whether  the  exacting  of  a  minimum  charge  of  one 
Bute  Dew.  R«rt.— Vol.  18        7  .  ■ 

.t)Og[c 


State  Department  Repobts 


[Vol.  181  Public  Service  Commisgion,  First  District 

dollar  would  be  reasonable  if  it  were  otherwise  lawful,  waa 
excluded  by  the  Commission  from  the  Bcope  of  the  piesent  hear- 
ing and  determination,  and  is  reserved  for  future  inquiry  only 
if  it  be  determined  that  a  minimum  charge  exceeding  the  statu- 
tory maximum  rate  is  not  forbidden  by  statute.  The  question  is 
not  as  to  the  general  soundness  or  desirability  of  a  minimum 
charge  in  a  system  of  rates,  or  as  to  the  reasonableness  of  the 
amount  demanded  by  this  company,  but  is  only  whether,  under  the 
rate  restrictions  imposed  by  the  L^islature  of  this  State  upon 
this  company,  it  may  impose,  or  the  Commission  sanction,  any 
minimum  charge,  under  circumstances  now  operative. 

The  Bronx  Gas  and  Electric  Company  furnishes  gas  and  elec- 
tricity in  a  franchise  area  embracing  that  portion  of  the  borough 
of  The  Bronx  lying  east  of  the  Bronx  river,  formerly  the  old  town 
of  Westchester,  and  the  maximum  rate  chargeable  by  it  for 
electric  current  is  limited  by  the  following  provision  of  chapter 
616  of  the  Laws  of  1906,  applicable  to  it: 

"  Section  1.  A  corporation,  association,  copartnership  or  per- 
son engaged  in  the  business  of  furnishing  or  selling  electric 
current  in  the  city  of  New  York  except  in  the  fifth  ward  of  the 
borough  of  Queens  for  any  purpose  shall  not  chai^  or  receive 
for  such  electric  current  in  said  city  a  sum  in  excess  of  ten  cents 
per  kilowatt  hour,  except  in  the  boroughs  of  Brooklyn  and  Rich- 
mond and  borough  of  Queens  (outside  the  fifth  ward  thereof) 
and  that  portion  of  the  borough  of  The  Bronx  lying  east  of  the 
Bronx  river  formerly  the  old  town  of  Westchester  where  there  may 
be  charged  twelve  cents  per  kilowatt  hour,  of  currant  actually 
consumed," 

The  minimnm  rate  under  scrutiny  in  this  proceeding  was 
attempted  to  be  established  by  the  company,  and  has  thus  far 
been  collected  by  it,  pursuant  to  notices  of  tariff  changes  filed  and 
published  by  the  company  to  become  effective  September  30, 1918, 
These  notices  consist  of  two  sheets,  to  wit,  revised  sheet  No.  3 
which  sets  forth  "  Rate  A"  for  retail  lighting  service,  and  revised 
sheet  No.  4  which  sets  forth  "  Rate  B  "  for  commercial  lighting 
service. 
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The  retail  lighting  rate  charged  by  this  company  was  formerly 
twelve  cents  a  kilowatt  hour  for  whatever  current  was  actually  con- 
somed,  without  any  minimum  charge.  By  the  change  recently 
promulgated,  there  is  prescribed  a  minimum  charge  of  one  dollar 
monthly  for  electricity  furnished  for  retail  lighting. 

The  commercial  lighting  rate  of  this  company  was  formerly  ten 
cents  per  kilowatt  hour,  with  a  minimum  charge  of  two  dollars 
monthly.  By  the  change  recently  announced  and  here  under 
scrotiny,  the  primary  rate  is  increased  from  ten  cents  to  twelve 
cents  per  kilowatt  hour,  and  the  minimum  monthly  charge  is 
decreased  from  two  dollars  to  one  dollar. 

The  statutory  maximum  rate,  which  the  Legislature  has  said 
this  company  may  not  exceed  as  to  any  consumer,  is  twelve  cents 
per  kilowatt  hour,  hut  the  company  has  hitherto  charged  only 
ten  cents  for  commercial  lighting,  with  a  two  dollar  monthly 
miniiD'om. 

The  effect  of  diese  scheduled  changes,  if  the  same  are  not  dis- 
approved and  cancelled  by  the  Commission,  will  therefore  be  to 
increase  the  rate  for  commercial  lighting  service  from  ten  cents 
to  the  full  atatntory  maximum  of  twelve  cents  per  kilowatt  hour, 
for  curTCTit  consumed,  the  same  as  is  charged  for  retail  lighting, 
and  then  to  provide  that  a  retail  or  commercial  consumer  using 
less  than  eight  and  one-third  kilowatt  hours  must  pay  one  dollar 
anyway,  no  matter  what  that  makes  his  rate  for  the  current 
actually  used  by  him. 

These  schedules  were  filed  by  the  company  with  the  Commission 
upon  thirty  days'  notice,  and,  as  the  Commission  has  no  power  to 
suspend  the  taking  effect  of  gas  or  electric  schedules  bo  filed,  its 
authority  is  limited  to  inquiring  into  and  determining  the  lawful- 
ness or  reasonableness  of  the  proposed  changes  in  rates.  If  the 
Commission  should  find  that  the  attempted  minimum  chai^  is 
unlawful,  then  imder  section  66,  subdivision  5,  of  the  Public 
Service  Commissions  Law,  it  may  by  order  prohibit  the  exaction 
of  the  unlawful  charge  or  it  may  have  an  appropriate  proceeding 
instituted  in  court  by  its  counsel  to  have  the  imposition  of  the 
unlawful  chai^  stopped  or  prevented.  '-'■' 
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Under  chapter  616  of  the  Laws  of  1906,  the  Bronx  Gaa  and 
Electric  Company  is  not  permitted  to  charge  to  any  consumer 
more  than  twelve  cents  per  kilowatt  hoar  for  electric  currMit, 
Under  the  proposed  schedules,  the  company  charges  the  highest 
rate  permitted  by  the  statute  for  whatever  may  be  the  quantity  of 
current  actually  used  by  any  consumer,  and,  when  the  quantity 
of  current  consumed  by  a  consumer  during  any  month  does  not 
at  the  maximum  rate  entitle  the  company  to  collect  one  dollar 
from  that  consumer,  it  will  impose  that  charge  as  a  minimum  for 
the  month,  no  matter  what  that  makes  bis  rate  for  the  month  for 
the  current  actually  used  by  him.  The  question  arises  whether 
the  exaction  of  the  minimum  charge,  in  this  instance,  is  in  viola- 
tion of  the  statute.  The  importance  of  the  question  is  not  limited 
to  this  company,  for,  if  a  minimum  rate  may  be  added  to  a 
statutory  maximum,  then  the  gas  companies  in  the  city  may  alao 
increase  their  charges  by  the  addition  of  a  minimum  of  one  dollar 
or  more  or  less,  and  an  evasion  of  the  "  Eighty-cent  Gas  Law," 
as  to  the  great  bulk  of  consumers  in  the  city  of  New  York  could 
be  accomplished  by  the  simple  promulgation  of  a  minimum  charge 
of  two  dollars  or  three  dollars,  thus  in  effect  charging  most  or 
many  of  its  consumers  more  than  eighty  cents  per  1,000  for  the 
gas  actually  used  by  them. 

What  the  Bronx  Gas  and  Electric  Company  is  trying  to  do  may 
be  concretely  indicated,  and  also  the  difference  between  a  "  service 
charge"  (a  charge  over  and  above  the  rate  for  electricity  used|  such 
additional  charge  being  for  "  readiness  to  serve")  and  a  "  mini- 
mum charge "  (which  attempts  to  fix  the  minimum  a  consumer 
may  pay  for  electricity  used  by  him,  under  the  raie).  If  the 
statutory  maximum  rate  is  twelve  cents  per  kilowatt  hour  and 
that  is  the  rate  charged  by  the  company,  and  a  consumer  only 
uses  four  kilowatt  hours  in  a  month,  his  bill  would  be  for  forty- 
eight  cents.  Under  a  "  minimum  chaise  "  such  as  promulgated 
by  this  company,  he  would  be  billed  for  one  dollar,  or  a  rate  of 
twenty-five  cents  per  kilowatt  hour  for  the  current  consumed  bv 
himr— «n^re  than  twice  the  statutory  maximum.  Only  if  he 
used  ibqre  than  eight  and  one-third  kilowatt  hours  would  he  eet 
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the  benefit  of  the  statutory  limitation,  designed  for  the  benefit 
and  protection  of  all  consumers.  Under  a  "  service  charge,"  all 
consamere  would  pay  not  only  the  statutory  rate  for  the  current 
used  but  also  one  dollar  for  readiness  to  serve.  The  conenmer 
using  four  kilowatt  hours  would  pay  one  dollar  and  forty-eight 
cents,  and  the  consumer  using  ten  kilowatt  hours  would  pay  two 
dollars  and  twenty  cents.  This  company  seeks  to  impose  a 
"  minimum  chai^,"  not  a  "  service  charge,"  and  at  the  hearing  its 
president  very  explicitly  disavowed  a  purpose  to  impose  any 
"  service  charge." 

Where  there  is  no  statutory  limitation  of  the  rate  to  be  chafed, 
or  where  a  minimmn  chai^  is  attempted  in  connection  with  a 
rate  which  is  below  the  statutory  maximum,  the  minimum  charge 
has,  of  course,  been  upheld  by  the  courts  and  by  this  Commission- 
Thus,  in  the  case  of  Gould  v,  Edison  Elec.  Illg.  Company  of 
Brooklyn,  29  Misc.  Hep.  241,  there  was  involved  the  question 
of  the  reasonableness  of  a  minimum  charge  of  one  dollar  and 
fifty  cents  charged  monthly  for  electric  current,  no  statute  having 
theretofore  prescribed  a  maximum  rate  for  that  company.  The 
court  held  that  such  an  imposition  was  reasonable,  but  repeatedly 
pointed  out  that  there  was  in  that  case  no  statute  prescribing  a 
maximum  rate.     Beekman,  3.,  said  (pp.  243-344) : 

"  It  will  he  observed  thai  the  Legislature  has  not  undertaJcen  to 
regulate  the  price  at  which  sitch  light  shall  be  supplied,  nor  to 
limii  or  define  what  compensation  the  corporation  may  exact  for 
the  service  rendered  hy  it.  •  *  *  The  statute  recognizes  the 
right  to  charge  for  light  consumed,  the  cost  and  expenae  of  laying 
vires  and  a  rental  for  wire  and  apparatus  (Transportation  Cor- 
porations Law,  part  6,  sections  66,  68) ;  but  it  does  not  assume 
to  say  what  may  or  may  not  be  reserved  for  either,  nor  does  it 
require  the  amount  charged  to  be  separated  into  items  with  respect 
to  its  comrtituent  elements.  The  law  does  not  contemplate  that 
the  defendant  shall  do  business  at  a  loss.  It  is  expected  that  it 
will,  and  it  is  entitled  to,  make  a  reasonable  profit  upon  its 
rentnre,  and  the  sole  question  in  such  a  case  as  this  is  whether  the 
charge  made  is  unreasonable,  considering  all  that  the  defendant 
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U  required  to  do  to  meet  such  cBstomer'B  demand.  •  *  *  The 
ctutomer  does  not  bind  himself  to  use  any  particular  amount  of 
light,  60  that  the  return  to  the  company,  based  on  actual  con- 
sumption, would  rest  entirely  upon  his  volition,  and  it  would, 
therefore,  depend  upon  him  whether  the  service  he  has  required 
the  corporation  to  be  in  constant  and  immediate  readiness  to 
render  is  profitable  or  uuprofitable  to  the  latter.  But  this  con- 
stant condition  of  readiness  is  a  necessary  and  unavoidable  obliga- 
tion which  must  be  sustained  in  order  to  meet  instantaneously 
the  demand  for  light  which  the  consumer  is  entitled  to  have  at  any 
moment  that  he  wishes  it  It  thus  forms  a  part  of  the  service  to 
be  rendered,  and  is  an  item  properly  to  be  considered  when  the 
reasonableness  of  the  charges  exacted  by  the  company  is  called  in 
question.  As  we  have  seen,  the  latter  is  not  confined  by  statute 
to  any  specific  rate,  nor  has  any  attempt  been  made  to  meaauTB  or 
limit  the  compensation  which  such  corporations  may  lawfiiUy 
charge,  aa  has  bsen  done  in  the  case  of  gas  companies,  so  that  they 
are  free  to  exact  a  reasonable  return  for  the  service  required,  which 
includes,  as  I  have  said,  not  only  the  actual  supply  of  dectric  light, 
but  the  readiness  to  supply  it  coincidently  with  the  customer's 
desire  to  have  it  The  only  condition  affecting  the  right  is  that 
the  compensation  must  be  reasonable  and,  what  is  also  incidental 
to  this  requirement,  that  it  should  be  uniform,  namdy,  the  same 
for  all  customers  similarly  situated." 

This  Commission  has  itself  held  a  minimum  chai^  to  be 
reasonable  where  it  is  a  part  of  a  rate  lower  than  the  statutory 
maximum.  Moritz  v.  Edison  Electric  Illg.  Co.  of  Brooklyn,  7 
P.  S.  C.  R.  1st  Dist.  N.  Y.  175,  228;  Matter  of  Kates  of  New 
York  &  Queens  Elec  Lt.  &  Pr.  Co.,  8  id.  87,  91.  But,  in  the  last 
cited  cases  before  this  Commission,  the  minimum  <diarge  was 
attached  to  a  rate  lower  than  the  statutory  maximum,  so  that  a 
consumer  was  in  no  way  deprived  of  the  benefit  of  the  statutory 
limitation.  If  the  consumer  desired  to  avail  himself  of  the  less- 
than-stafutory  rate,  he  had  to  take  the  rate  in  its  entirety,  inolnd- 
ing  the  minimum  charg&  ; 

The  Public  Service  Commission  for  the  Second  District  has 
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several  times  passed  upon  the  question  of  the  propriety  of  the 
addition  of  an  extra  charge  to  or  under  a  maximum  rate  charge- 
able under  a  franchifie,  Le  Bxjy  v.  Pavilion  Natural  Gas  Co., 
P.  U.  R.  1916  D,  132;  Frankfort  v.  Ftica  Gas  &  E.  Co.,  P.  U. 
R.  1917  £,  900.  That  CommiBsion,  ^^le  holding  that  a  minv- 
mum  charge  could  not  be  imposed  in  such  a  case,  sustained  a 
"  service  charge,"  making  a  distinction  betweea  compensation 
for  electric  eoerg;  sold  to  the  consumer  and  the  utility's  service 
through  being  ready  to  furnish  current.  In  the  Pavilion  Natu- 
ral Gas  case,  supra,  the  Commission  for  the  Second  District 
(HodsoD,  CommiBsioner,  writing)  said  (p.  136):  "A  gas  rate 
is  made  up  of,  at  least,  two  elements, —  the  charge  for  the  quan- 
tity of  gas  used,  and  the  charge  for  being  ready  to  gexve.  The 
existing  filed  schedule  of  the  company  probably  seeks  to  provide 
for  both  these  elements,  and  the  question  involved  here  is  whether 
aueh  charge,  including  a  readiness  to  serve  as  well  as  gas  service, 
can  be  justified  under  the  plain  provisions  of  the  franchise  which 
fixes  the  maximum  charge  at  forty  cents  per  1,000.  We  are  of 
the  opinicm  that  there  is  grave  doubt  coucemiug  such  charge,  as 
the  same  is  now  phrased,  even  though  a  casual  reading  of  the 
language  used  conclusively  shows  that,  by  the  collection  of  such 
'  minimum  charge,'  where  the  consumption  of  gas  is  less  than 
1,250  feet,  a  rate  in  excess  of  forty  cents  per  1,000  is  exacted. 
Perhaps,  in  the  absence  of  such  franchise  restrictions  as  to  price, 
the  cha^^  of  fifty  cents  per  month,  even  though  the  same  should 
be  considered  as  payment  for  a  small  amount  of  gas  at  a  greater 
price  than  the  scheduled  rate,  would  be  both  regular  and  legal; 
but  the  rate  restriction  in  this  case  must  be  respected,  and,  under 
the  circumstances,  the  company  cannot  charge,  nor  can  this  Com- 
mission approve,  a  rate  in  excess  of  forty  cents  per  1,000  cubic 
feet,  no  matter  what  amount  of  gas  is  consume.  The  complaint 
of  the  people  of  LeEoy  in  this  case  is  directed  to  this  particular 
practice  of  the  company,  i.  e.,  the  fixing  of  a  minimum  charge 
for  gas,  which,  in  many  cases,  is  in  conflict  with  the  rate  restric- 
tion contained  in  subdivision  fifteen  of  said  franchise.  In  the 
last  analysis,  however,  it  will  make  no  difference  to  such  con- 
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eumers  whether  thej  pay  such  a  monthly  minimum  change  of 
fifty  cents  for  the  use  of  gas  or  for  other  services  of  the  company, 
but  there  is  a  principle  involved  which  must  be  adhered  to, 
because  the  question  may  arise  in  the  future  when  the  Commifr- 
sion  might  be  called  upon  to  apply  aueh  principle  in  cases  embody- 
ing widely  different  services  and  Tarying  cbargee  therefor. 

"  The  Commiasion  therefore  decides  that  the  rate  restrictiona 
txiutained  in  such  franchise  must  he  enforced  in  their  int^hty, 
because  such  franchise  has  been  resolved  into  a  binding  contract 
between  the  parties  thereto,  as  well  to  protect  their  interests  as 
for  the  benefit  of  the  gas  users  of  the  village.  But  while  holding 
that  tiie  maximum,  price  for  gas,  used  for  any  purpose  or  to  any 
amount  in  the  village  of  LeBoy,  shall  not  he  more  than  forty 
cents  per  1,000  cubic  feet,  it  is  proper  for  the  Commission  to 
also  ascertain  and  determine  whether  such  so  called  minimum 
charge  can  be  justified  under  another  designation,  which  shall 
clearly  distingui^  the  same  from  a  charge  for  gas  service." 

The  Second  District  Commission,  therefore,  approved  a  "  serv- 
ice charge  "  of  fif^  cents  per  month  against  such  consumer  unless 
hia  net  bill  for  gas  consumed  during  the  mouth  shall  equal  or 
exceed  fifty  cents,  but  it  held  a  "  minimum  charge  "  to  be  illegal. 

In  the  0tica  Oas  &  Electric  Company  case,  supra,  the  Second 
District  Commission  (Carr,  Commissioner,  writing)  said 
(p.  902) :  "  The  first  case  in  this  state  relative  to  the  exaction 
of  a  minimum  monthly  charge  was  decided  in  1899,  and  is 
entitled  Gould  v.  Edison  Electric  Illuminating  Co.,  29  Misc. 
Rep.  241,  60  N.  Y.  Supp.  559.  Since  the  creation  of  this  Public 
Service  Commission,  it  has  recognized  the  propriety  of  a  mini- 
mum nwuthly  charge  by  both  electric  and  gas  companies,  ss  evi- 
denced hj  its  decision  and  orders  in  which  the  same  have  been 
authorized.  The  principle  is  so  well  recognized  that  it  is  now 
almost  universal  in  all  of  the  states  in  which  public  utilities  of 
this  character  are  regulated  by  state  bodies  created  for  that  pur- 
pose, the  theory  being  that  there  are  certain  fixed  expenses  which 
the  corporation  is  obliged  to  incur  for  each  of  its  customers, 
tegardless  of  whether  the  customer  uses  any  gas  or  electrici^ 
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during  a  particular  month,  and  the  ratea  of  the  corporation  are 
made  with  a  view  to  providing  in  aome  degree  for  reimbursing 
it  for  these  necfissary  otpeuBes.  Hoverer,  it  is  argued  in  the 
pres^it  case  that  the  exaction  of  a  service  charge  iu  the  tillage 
of  Frankfort  violates  the  provisions  of  the  franchise  because  it 
requires  the  consumers  to  pay  more  for  gas  than  is  allowed  under 
the  terms  of  the  franchise.  We  are  unable  to  agree  with  Una 
conclusion,  because  the  coDgumera  in  Frankfort  are  not  required 
to  pa;  anj  more  for  gas  actually  sold  to  them  than  the  consumere 
iu  other  localities  served  by  the  respondent.  The  requiremeait  in 
that  the  consumers  shall  pay  a  service  charge  of  "fifty  cents  per 
month  for  the  privilege  of  having  gas  at  any  time  he  requires 
it,  and  including  such  gas  as  may  be  taken  during  that  period, 
and  there  is  no  limitation  upon  the  amount  which  he  may  take. 
If  the  amount  of  gas  taken  during  a  specific  month  when  billed 
at  the  regular  rates  equal  or  exceed  a  charge  of  fifty  cents,  then 
the  minimum  service  charge  does  not  apply;  but  if  the  amount 
eo  billed  during  the  month  is  lees  than  fifty  cents,  then  the 
consumer  is  to  make  up  the  difference,  so  that  the  company  will 
receive  at  least  fifty  cents  for  sea-vice  rendered  during  the  month 
in  accordance  with  the  provisions  of  its  tariff. 

"  This  Commission,  in  1916,  in  the  case  of  LeRoy  v.  Pavilion 
Natural  Gas  Co.,  5  P.  S.  C.  R.  (2d  Dist  N.  Y.)  186,  P.  U.  R. 
1316  D,  132,  passed  upon  the  same  question  as  presented  in 
this  case,  and  there  held  that  such  a  service  charge  was  not  vio- 
lative of  the  provisions  of  a  franchise  fixing  the  rate  which  might 
be  charged  for  gas  sold  in  a  certain  community;  and  in  view 
of  that  decision  we  are  of  the  opinion  in  this  case  that  the  com- 
pany is  not  violating  any  of  the  provisions  of  the  franchise  granted 
by  the  village  of  Frankfort  relating  to  the  price  to  be  charged 
for  gas  in  that  village."  | 

These  decisions  were  rendered  by  the  Second  District  Commis-! 
sion  before  it  had  become  definitely  decided  by  the  Court  of 
Appeals  that  there  was  no  power  in  the  Commission  or  right  in, 
the  corporation  to  fix  rates  exceeding  those  prescribed  by  statute, 
or  l^  franchise  contract  i 
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In  other  jurisdictionB,  a  minimum  charge  has  been  held  to  be 
ille^l  wherever  such  minimum  mi^t  obligate  payment  for  the 
quantity  of  electricity  actnally  consiuned  at  a  rate  in  excess  of 
a  legally  fixed  maximum.  As  to  the  filed  schedules  of  the  Bronx 
Qas  and  Electric  Company,  it  is  not  a  franchise  8tipulati<m  but 
a  statute  which  is  involved,  but  whethor  the  legal  limitation 
on  the  maximiun  charge  arises  out  of  a  binding  franchise  provi- 
eicrn  or  out  of  a  statutory  restriction  would  seem  to  be 
inconsequential. 

In  Matt«a-  of  Mexico  v.  Mexico  Power  Co.,  P.  U.  E.  1915  B, 
&08,  the  MiBsouri  Public  Service  CommiBsic»i  said  (p.  912) : 
"  Examination  of  section  3  of  the  franchise,  which  is  set  out  in 
full  above,  convinces  us  that  it  clearly  provides  that  no  rate 
for  electricity  shall  exceed  fourteen  cents  per  kilowatt  hour,  and 
the  minimum  charge  of  $1  per  month  results  in  a  rate  in  excess 
of  fourteen  cents  per  kilowatt  hour  when  any  consumer's  use  of 
electricity  is  seven  kilowatt  hours  or  less  in  one  mcHith." 

The  opinion  of  the  Missouri  Commission  (at  p.  913)  quotes 
from  State  ex  rel.  Jacobs  v.  Water,  Light  &  Transit  Company, 
249  Mo.  649;  155  S.  W.  Rep.  S26,  as  follows:  "The  wmtract 
is  not  silent  with  reference  to  rates  to  be  chai^;ed  for  the  service 
to  be  furnished  consumers  like  the  relator.  It  provided  that  as  to 
incandescent  light  and  power  for  private  consumers,  the  defend- 
ant company  should  furnish  the  meter  at  its  own  expense  and 
charge  a  rate  of  twelve  cents  per  kilowatt  hour.  If  appellant's 
contention  were  adopted,  it  would  in  effect,  whenever  applied, 
destroy  the  maximum  rate,  for  the  reason  that  a  minimum  rate 
or  charge  (the  term  is  apt  to  be  ctwfusing)  is  never  used  save 
and  except  when  it  exceeds  the  sum  total  of  the  charge  for  service 
under  the  maximum  rate, 

"  This  ia  not  a  proceeding  to  determine  the  reasonableness  of 
rates,  but  merely  to  ascertain  or  determine  what  rates  are  or  were 
in  force,  and  then  compel  the  enforcement  of  the  service  at  such 
rates.  It  would,  therefore,  not  be  germane  to  the  issues  here  to 
,  enter  upon  a  discussion  of  the  reasonableness  or  imreasonablenesa 
of  a  minimum  charge  or  rate    What  we  do  decide  in  this  caae  is 
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that  the  coatiact  dated  March  13,  1908,  is  controlling  as  to  the 
rate  which  defendant  was  entitled  to  charge  the  relator  at  the 
time  this  Eait  was  instituted  and  tried,  and  since  said  contract  did 
provide  a  definite  rate  for  the  kind  of  service  involved  in  its 
suit,  and  made  no  provision  for  a  minimum  charge,  none  can 
he  hron^t  to  the  aid  of  appellant  aa  a  defense  in  the  present 
proceeding. 

"  In  the  case  of  Lonisville  Gas  Co.  v.  Ihilancy,  100  Ky,  405, 
36  L.  R.  A.  125,  8»  S.  W.  Rep.  T03,  the  court,  in  refusing  to 
allow  tlie  gas  companj  to  charge  a  rate  similar  to  the  one  claimed 
by  appellant  in  this  case  said :  '  Presumably  the  company  was 
aware,  when  it  obtained  its  charter  and  established  its  monopoly, 
that  there  would  be  small  consumers  as  well  as  large  ones,  and 
there  woald  be  less  profit  in  furnishing  the  one  class  than  the 
other,  but  it  did  not  on  that  account  reject  the  charter  or  obtain 
the  right  to  add  to  the  price  of  the  small  consumer's  bill.'  " 

Apart  from  the  precedents  above  cited,  the  answer  to  the 
question  before  the  Commission  —  whether  the  exaction  of  a  mini- 
mum chiirgo  by  the  Bronx  Gas  and  Electric  Company  in  addition 
to  its  siatutory  maxinvum  rate  ia  in  violation  of  the  statute  — 
may  be  said  to  be  very  greatly  clarified  by  the  provisions  of  the 
Transportation  Oorporations  Law,  prescribing  the  terms  and  con- 
ditions nnder  which  a  prospective  consumer  becomes  entitled  as 
of  tight  to  service,  and  by  the  provisions  of  chapter  616  of  the 
Laws  of  ]90n  fixing  the  rate  to  be  charged  by  the  electric  com- 
pany ill  qnoatioii  for  the  current  actually  delivered  to  the 
M>n8umeT. 

In  the  first  place,  the  provisions  of  the  Transportation  Cor^ 
porations  Law  applicable  to  gas  and  electric  light  corporations 
define  in  great  detail  when  and  under  what  conditions  and  upon 
what  terms  gas  and  dectric  current  must  be  supplied  on  appli-' 
cation  by  a  prospective  patron.     Section  62  provides  as  follows:     I 

§  6S.  Qas  and  electric  light  must  he  supplied  on  applieaiion.: 
Upon  the  application,  in  writing,  of  the  owner  or  occupant  of  any' 
building  or  promises  within  one  hundred  feet  of  any  main  laid) 
down  I^  any  gas  light  corporation,  or  the  wires  of  any  electiio' 
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light  corporation,  and  payment  by  him  of  all  money  due  from 
him  to  tie  corporatirai,  the  corporation  shall  supply  gaa  or  dectric 
light  as  may  be  required  for  lighting  such  building  or  premisea, 
notwithstanding  there  be  rent  or  compensation  in  arrears  for  gus 
or  deotric  light  aupi^ied,  or  for  meter,  wire,  pipe  or  fittings, 
furnished  to  a  former  occupant  thereof,  unless  such  owner  or 
occupant  shall  have  tmdertaken  or  agreed  with  the  former  occu- 
pant to  pay  or  to  exonerate  him  from  the  payment  of  such  arrears, 
and  shall  refuse  or  neglect  to  pay  the  same;  and  if  for  the  space 
of  ten  days  after  such  application,  and  the  deposit  of  a  rea- 
sonable sum  as  provided  in  the  next  section,  if  required,  the 
corporation  shall  refuse  or  neglect  to  supply  gas  or  electric  light 
as  required,  such  corporation  shall  forfeit  and  pay  to  the  (tppli- 
cant  the  sum  of  ten  dollars,  and  the  further  sum  of  five  dollara 
for  every  day  thereafter  during  which  such  refusal  or  n^lect 
shall  continue ;  provided  that  -  no  such  corporation  shall  be 
required  to  lay  service  pipes  or  wires  for  the  purpose  of  supi^y- 
ing  gas  or  electric  light  to  any  applicant  where  the  ground  in. 
which  such  pipe  or  wire  is  required  to  be  laid  shall  be  frosen, 
or  shall  otherwise  present  serious  obstacles  to  laying  the  same', 
nor  unless  the  applicant,  if  required,  shall  deposit  in  advance 
with  the  corporation  a  sum  of  money  sufficient  to  pay  the  cost 
of  his  portion  of  the  pipe  or  wire  required  to  bo  laid,  and  the 
expense  of  laying  audi  portion. 

Section  63  provides  that  every  gas  lig^t  and  electric  light  cor^ 
poration  may  require  every  person  to  whom  Buch  corporatiMi 
shall  supply  gas  or  electric  light  for  lighting  any  building,  etc.,  to 
deposit  with  such  corporation  a  reasonable  sum  of  mon^,  etc., 
as  security  for  the  payment  of  rent  or  compensation  for  gea 
consumed.  Section  65  provides  for  the  discontinuance  of  gas 
supplied  in  the  event  of  the  refusal  or  n^lect  by  the  consumer 
to  pay  rent 

It  would  thus  seem  that  the  Legislature  itself  has  undertaken 
to  regulate  and  prescribe  in  great  detail  the  conditions  precedent 
to  the  right  of  a  person  to  receive  electric  service  and  the  obliga- 
^tion  of  the  utility  to  furnish  service.    These  conditions  cannot  be 
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increased  hy  the  utility,  any  more  than  tbej  can  be  diminished 
by  the  coneumer,  and  vihen  a  consumer  haa  complied  with  the 
statntoiy  rEgulations  he  becomes  entitled  to  have  service  for- 
mshed  to  him,  the  only  recognized  qualifications  being  that  the 
company  may  make  reasonable  rules  and  regulations  as  to  the 
sufficient^  and  safety  of  the  equipment  of  the  person  applying 
for  gas  and  electricity.  Tisner  v.  New  York  Ediaon  Co.,  110 
App.  Dir.  647.  Once  a  consumer  has  complied  with  the  pre- 
requisities  of  the  statute,  he  may  not  lawfully  be  denied  serrice 
by  the  company.  People  ex  reL  Perceval  v.  Public  Service  Com- 
mission, 163  App.  Div.  705. 

Supplemental  to  the  rtgulations  prescribed  by  the  statute,  under 
which  a  consumer  becomes  entitled  to  service,  the  Legislature 
has  r^pilated  the  charges  for  the  current  actually  distributed  and 
delivered.  The  portion  of  chapter  616  of  the  Laws  of  1906 
applicable  to  the  Bronx  Gas  and  Electric  Company  rates  is,  in 
part,  as  follows:  "A  corporation  •  •  *  engaged  in  the 
bnsiness  of  furnishing  or  selling  electric  current  in  the  City  of 
Xew  York  *  *  *  shall  not  charge  or  receive  for  such  electric 
curreni  in  said  City  a  sum  in  excess  of  ten  cents  per  kilowatt 
hoar,  except  in  •  *  *  that  portion  of  the  Borough  of  the 
Bronx  lying  east  of  the  Bronx  river  formerly  the  old  town  of 
Westchester  where  there  may  be  charged  twelve  cents  per  kilowatt 
hour,  of  current  actually  consumed." 

The  provisions  of  the  Transportation  Oorporations  Law  fix 
the  limitations  on  the  power  of  an  electrical  company  to  prescribe 
terms  under  which  it  will  render  service  to  a  consumer,  and  the 
above  quoted  section  of  chapter  616  of  the  Laws  of  1906  liittits 
the  rights  of  the  company  to  fix  charges  to  a  consumer  for 
current  actually  consumed. 

In  my  opinion,  the  statutes  regulate  and  limit  the  conditions 
to  be  fulfilled  by  a  consumer  precedent  to  his  right  to  receive 
service  and  to  the  obligation  of  the  company  to  render  service  to 
him.  Furthermore,  liiey  regulate  plenarily  the  compenaation  to 
be  paid  for  service  rendered  after  the  relationship  has  been  estaV 
lished,  and  say  that  he  may  not  be  charged  more  than  twelve  cents 
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per  kilowatt  hour,  no  matter  how  much  carrent  he  uses.  These 
charges  cannot  be  exceeded  l^  the  act  of  the  company  or  the 
authorization  of  the  Commission.  Matter  of  Quinby  v.  Public 
Service  Commiasion,  223  N.  Y.  244;  People  ex  lel.  Municipal 
Gas  Company  v.  Public  Service  Commieeion,  224  id.  156. 

The  decisions  of  the  Public  Service  Commission  for  the  Second 
District,  above  cited  and  relied  upon  by  the  Bronx  Gas  CompaDy, 
do  not  sustain  the  lawfulness  of  a  "  minimum  charge "  by  this, 
inasmuch  as  that  Commission  has  held  a  minimum  charge  to  be 
illegal  although  it  sustained  a  service  charge.  But  even  the  Tal- 
idation  of  a  "  service  charge "  orerloots  the  statutory  provisions 
in  this  State  which  regulate  not  only  the  charge  for  current 
delivered  but  the  conditions  precedrait  to  the  ri^t  of  the  conaumer 
to  receive  service. 

At  the  hearing  before  the  Commission,  the  company^s  counsel 
endeavored  to  prove  that  a  minimtim  charge  was  justifiable  as 
compensation  to  the  company  for  the  use,  in  rendering  service 
to  consumers,  of  meters,  connections,  services  and  mains,  for 
which  no  speciflc  charge  was  made  to  the  consumers,  and  Aat 
the  statutory  rate  was  only  for  the  current  consumed  by  the  cus- 
tomer. The  statute  does  not  make,  and  could  not  have  oonton- 
plated,  the  s^regation  of  charges  to  the  consumer  for  every  stage 
of  the  service  rendered  to  him.  The  charge  covers  not  only  the 
commodity,  but  also  the  service  given  to  the  public  in  fumi^ing 
the  commodity.  While  the  expenses  of  the  utility  are  attributable 
to  various  stages  of  the  service, —  the  em|doyment  of  property  for 
manufacturing  electricity,  and  of  property  for  delivering  dec- 
tricity;  and  the  wages  paid  to  employees  in  the  several  manu- 
facturing, distributing  and  supervising  divisions  and  expenditures 
for  maintenance,  repairs,  or  replacement  of  various  portions  of 
property,  which,  in  turn,  are  divisible  into  an  infinite  number  of 
parte  and  movements — the  consumer  is  primarily  concerned 
with  the  furnishing  of  electric  current  and  not  with  its  prooesses. 
It  is  for  the  furnished  product  that  the  L^slature  fixed  a  maxi- 
mum rate,  and  that  furnished  prod  ict  was  of  course  the  outdone 
of  the  various  processes.     In  fixing  the  maximum  rate^  it  oonld 
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not  have  occurred  to  tiie  Legislature  that  a  company  would 
attempt  to  fix  a  separate  charge  to  consumers  for  every  stage  of 
the  service  in  producing,  distributing  and  delivering  current. 

The  imposition  by  the  Bronx  Gas  and  Electric  Company  of  a 
minimum  charge  in  addition  to  the  statutory  maximum  must 
result,  in  many  instances,  in  the  collection  by  the  company  of  the 
gum  of  one  dollar  vhoi  the  actual  ccHisumption,  if  paid  for  at  the 
statutory  maximum  of  twelve  cents  per  kilowatt  hour,  would 
amount  to  much  less  than  one  dollar.  Therefore,  it  is  the  exaction 
of  an  ill^al  and  excessive  charge,  which  is  prohibited  by  the 
Public  Service  Commissions  Law. 

The  provision  in  the  new  rate  schedules  of  the  Bronx  Gas  and 
Electric  Company  for  a  minimum  chai^  of  one  dollar  in  connec- 
tion with  the  statutory  maximum  of  twelve  cents  per  kilowatt 
hour,  and  the  admitted  action  of  the  company  in  demanding  and 
collecting  such  a  minimum  charge,  is  contrary  to  and  in  violation 
of  law,  and  it  is  the  duty  of  the  Cwnmission  to  prohibit  and 
prevent  the  continuance  of  such  an  exaction.  A  hearing  thereon 
having  been  held  before  the  Commission,  its  exaction  and  collec- 
tion should  now  be  prohibited,  and  an  appropriate  order  to  that 
effect  should  be  entered.  If  the  company  does  not  defer  to  this 
ruling  and  withdraw  this  minimum  chai^  appropriate  proceed- 
ings by  mandamus  or  injunction  should  be  instituted.  Fublie 
Service  Commissions  Law,  §  74. 

A  form  of  order  is  herewith  submitted  for  adoption. 

In  accordance  with  the  the  forgoing  opinion,  the  Commission 
on  December  31,  1918,  made  the  following  order: 

Bt  thb  CouutsaioN. —  A  hearing  having  been  duly  had  in 
this  proceeding  by  and  before  the  Commission  on  November  IS, 
1918,  and  December  8,  1918;  Atwater  &  Cruikshank,  by  Alfred 
B.  Cruikshank  and  Bruce  W.  Dennis  appearing  for  the  Bronx  Gas 
and  Electric  Company ;  William  L,  Kansom,  counsel  for  the  Com- 
mission; and  J.  H.  Goetz,  assistant  counsel,  attending  in  behalf 
of  the  Commission ;  and  the  Commission  being  of  the  opinion  that 
the  minimum  charge  made,  demanded  and  collected  by  the  Bronx 
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Gas  and  Electric  Company  for  electric  current  as  set  forth  in  the 
portiona  of  the  tariff  schedule  filed  and  published  by  it  identified 
as  B.  G.  &  E.  Co.  No.  2,  Revised  Sheet  No.  3  (cancelling  original 
sheet  No.  3  effective  September  29,  1911)  and  B.  G.  &  E.  Co. 
No,  2,  Revised  Sheet  No.  i  (cancelling  original  sheet  No.  4 
effective  September  29,  191T)  applicable  to  rate  A  for  retail  lift- 
ing service  and  to  rate  B  for  commercial  lighting  service,  in  con- 
nection with  the  rate  charged  by  it  of  twelve  cents  per  kilowatt 
hour  for  electric  current,  which  is  the  maximum  rate  allowed 
by  statute,  is  more  than  allowed  by  law  and  is  unlawful,  it  is 

Ordered,  That  the  Bronx  Gas  and  Electric  Company  he  and 
hereby  is  prohibited  from  making,  demauding  or  collecting  the 
following  charge  or  rate  set  forth  in  the  sheets  of  its  tariff  scheiliile 
filed  and  published  by  it  and  identified  as  B.  G.  &  E.  Co.  No,  2, 
Bevised  Sheet  No.  3  (cancelling  original  sheet  No.  3  effective 
September  29,  1917)  and  B.  G.  &  E.  Co.  No.  2,  Revised  Sheet 
No,  4  (cancelling  original  sheet  No.  4  effective  September  29, 
1917)  applicable  to  rate  A  for  retail  lighting  service  and  to  rate 
B  for  commercial  lighting  service : 

"  Minimum  Charge. —  One  dollar  monthly,  when  the  kilowatts 
consumed,  as  measured  by  the  company's  meter  during  a  monthly 
billing  period,  multiplied  by  the  rate  does  not  equal  the  minimum 
charge," 

Further  Ordered,  That  the  Bronx  Qaa  and  Electric  Company 
be  and  hereby  is  directed  to  desist  and  refrain  from  making, 
demanding  or  collecting  the  said  minimum  charge  for  electric 
current  furnished  or  electric  service  rendered  by  it,  when  the  kilo- 
watts consumed,  as  measuTed  by  the  company's  meter  during  a 
monthly  billing  period,  multiplied  by  the  rate  of  twelve  cents 
per  kilowatt  hour  does  not  equal  one  dollar. 

Further  Ordered,  That  the  Bronx  Gas  and  Electric  Company 
forthwith  file  with  the  Commission  an  amendment  or  supplement 
to  its  tariff  schedule  withdrawing  or  eliminating  therefrom  the 
said  minimum  charge  applicable  to  electric  current  furnished  or 
electric  service  rendered  by  it. 

Farther  Ordered,  That  this  order  take  effect  forthwith  and 
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continue  in  effect  until  changed  or  abrogated  by  tbe  Commi88i<»L, 
and  that,  within  ten  days  from  the  service  thereof,  the  Bronx 
Gas  and  Electric  Company  notify  the  CommiBsion  whether  the 
tenns  thereof  are  accepted  and  will  be  obeyed. 


In  the  Matter  of  the  Complaint  of  Acker,  Mebrali.  &  Cordit 
Company,  against  The  New  York  Edisoh  Compart,  Rela- 
tive to  All^^  Refusal  to  Fumiah  Break-down  Service 

Case  No.  2279 
(public  Service  Comtniaaioii,  Fint  District,  December  27,  1918) 

OntHne  of  the  euential  facta  in  the  case  now  nnder  nntideratloti  by  the 
ConunluioiL 

Centoitioii  of  the  Hew  Tork  Edlion  Company  ai  to  the  Acker,  HenaU  & 
Condit  Company  beins  an  electrical  coipoiation  and  as  to  the  failnie  of 
the  latter  company  to  aecure  the  approral  of  the  Conuniaeion  before  atsrt- 
ing  hnsinesB. 

A  wholeaale  XTOcery  coipoiation  seneiatinx  and  aelliOK  electric  cnnent  to  two 
or  three  nei{hborinK  bnildinsa  fa  not  neceaaarlly  an  electrical  coipoiation. 
Ibe  Acker,  Merrall  ft  Condit  Compuij,  the  applicant  herein,  ia  k 
wholeaale  grocery  corporation.  It  leasee  and  partly  oecupiei  the  build- 
ing at  Nq.  see  Fifth  avenue,  at  Fifth  avenue  and  Thirty-flfth  street, 
in  the  city  of  New  York.  In  the  sub-basement  the  company  has  an 
electrical  plant  consisting  of  three  boilers,  fire  engines  and  dynamos,  a 
switch-board,  storage  battery  and  amoke-stack.  This  plant  furnishes 
heating  and  lighting  power  and  refrigeration  for  the  building  and  its 
tenants.  Not  over  one-half  the  current  generated  is  used  in  the  building, 
however,  the  balance  being  fumjabed  to  owners  or  tenants  of  three  other 
buildinge  in  the  same  block.  Some  of  the  occupants  of  these  other 
buildings  also  secure  electricity  from  the  New  York  Edison  Company 
direct  orer  and  above  what  they  secure  from  the  plant  of  the  applicant 
hereiu.  The  New  York  Edison  Company  has  declared  its  willingness 
to  fnmiah  "  break-down "  or  "  auxiliary "  service  to  the  customers  of 
Adcer,  Merrall  &  Condit  Company,  providing  the  customers  desiring  such 
service  from  the  New  York  Edison  Company  would  agree  that  the  current 
thus  furnished  1>y  it  will  not  be  used  by  any  one  eicept  the  particular 
customer. 

The  New  York  Edison  Company  contends,  however,  that  the  applicant's 

electrical  plant   as  used  mskes   that   company  an  electrical  corporation 

under  the  Public  Service  CommiBsions  Law  and  that  to  this  extent  the 

MUpany  is  a  competitor  of  the  New  York  Edison  Company  and  that  there 
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is  no  obligation  on  the  part  ol  the  Utter  company  to  furnish  electricitj 
for  competitive  purpoeee.  The  Edinun  Cumpauj',  however,  eervea  otLer 
"competitors"  and  may  not  refuiie  to  serve  the  Aclcer,  Herrall  1  Condit 
Company  on  the  grounds  stated.  The  Edison  Company's  refusal  of 
service  is  an  attempt  to  inflict  an  "  undue  and  unreasoDable  prejudice  and 
disadvantage "  upou  the  applicant  and  is  a  violation  of  the  statutory 
duty  of  the  Edison  Company.  The  'question  Is  also  presented  herein, 
by  the  contention  of  the  Edison  Company,  that  this  Commission  ought 
not  to  compel  the  Edison  Company  to  furnish  service  to  an  "  electrical 
corporation  "  which  has  not  complied  with  the  provisions  of  the  Public 
Service  Commissions  Law  relative  to  securing  the  approval  of  the  Com- 
mission before  starting  busincBs,  thus  requiring  the  filing  of  rate  tariffs 
and  reports.  Beld,  that  under  the  doctrine  in  People  ex.  rel.  Perceval  v. 
Public  Service  Oommission  for  the  First  District  and  the  New  YorL 
Edison  Company,  163  App.  Div.  70B,  the  applicant  company  herein  i*  not 
a  competitor  of  the  Edison  Company  even  though  the  output  of  such 
plant  is  sold  to  customers  in  neighboring  buildings.  If  the  Aclcer,  Merrall 
&  Condit  Ctompsny  is  an  electrical  corporation  it  would  be  i^vioualy 
ft  competitor  of  the  New  York  Edison  Company,  yet  the  Appellate 
Division  for  the  first  department  has  ruled  that  it  is  not  a  competing 
eiMnpany. 

3eld,  also,  upon  the  whole  situation,  that  a  wholesale  grocery  corpora- 
tion generating  and  selling  electric  current  to  two  or  three  neighboring 
buildings  is  not  as  a  matter  of  law  or  necessarily  as  a  matter  of  fact  en- 
gaged in  a  public  calling  or  comprised  within  the  statutory  category  of  an 
electritial  corporation  nor  dues  the  Public  Service  Commissions  Law 
relate  to  every  corporation  which  generates  and  sells  electricity  and  that 
every  sale  of  current  is  not  subject  to  Ccanmission  control.  The  Public 
Service  Commission  has  jurisdiction  over  the  business  of  selling  electricity 
to  the  general  public  as  a  means  of  revenue,  not  the  incidental  disposal  of 
surplus  current  to  neighboring  buildings.  The  applicant  company  is  not 
made  a  public  service  corporation  merely  liecause  it  sells  current  to 
persons  other  than  its  tenants  on  premises  outside  its  own  building, 
one  factor  is  decisive  or  controlling.  The  question  is  one  to  be  decided 
from  all  the  pertinent  circumstances  of  this  particular  cose;  that  under 
oil  the  circumstances  of  the  present  case,  the  New  York  Edison  Company 
ha*  DO  right  to  refuse  to  furnish  the  service  asked  for  by  the  applicant. 

Ohdwat,  CommiBsioner. — The  Acker  Merrall  &  Condit  Com- 
panj  applied  to  the  New  York  Edison  Company  for  certain  elec- 
trical service.  When  its  application  was  refused,  it  complained  to 
the  Commission;  and  the  present  proceeding  is  the  result. 

The  applicant  desires  to  be  able  to  purchase  from  the  Jfew 
York  Edison  Company  electric  curreut  fox  light  and  power,  to  an 
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amount  not  less  than  25,000  kilowatt  hours  per  year,  under  a 
mazimDm  demand  not  exceeding  50  kilowatt  hours  at  any  one  time; 
The  New  York  Edison  Company  furniahea  a  similar  quanti^  of 
current  annually  to  many  consumers,  under  a  simitar  maximum 
demand;  and  would  experience  no  di£GcuIty  in  having  this  very 
moderate  quantity  of  current  available  for  the  use  of  the  appli- 
cant The  Acker,  Merrall  &  Condit  Company  made  its  applica- 
tion upon  the  standard  form  of  the  New  York  Edison  Company ;  it 
consisted  of  the  usual  form  of  agreement  for  service,  filled  out  and 
signed  in  comformity  with  the  New  York  Edison  Company's  filed 
tariffs,  with  the  New  York  Edison  Company's  standard  contract 
"  Rider  No.  30,"  governing  the  terms  and  conditions  of  "  break- 
down BCTrice,"  duly  attached. 

The  New  York  Edison  Company  stands  ready  to  furnish  the 
applicant  with  the  desired  quantity  of  "  break-down  service " 
under  the  filed  application,  but  refuses  to  furnish  any  service  to 
the  applicant  unless  the  latter  will  stipulate  and  agree  that  none 
of  the  current  so  furnished  will  be  delivered  to,  or  made  available 
to  the  use  of,  consumers  outside  of  the  building  occupied  by  the 
applicant.  Upon  the  making  of  such  a  stipulation,  the  New  York 
Edison  Company  announces  its  willingness,  readiness,  and  ability 
to  accept  the  filed  application  and  furnish  the  desired  service  to 
the  applicant.  The  question  here  presented  is  whether  the  Com- 
mission should  at  this  time  make  an  order  overruling  the  reason 
assigned  by  the  New  York  Edison  Company  for  its  refusal  of 
service,  and  directing  the  company  nevertheless  to  furnish  the 
requested  service  to  the  applicant 

The  Acker,  Merrall  &  Condit  Company  is,  by  its  principal 
business,  a  wholesale  grocery  corporation.  It  leases  and  to  some 
extent  occupies  the  building  known  as  No.  366  Fifth  avenue,  at 
the  southwest  comer  of  Fifth  avenue  and  Thirty-fifth  street.  In 
Ae  sub-basement  of  the  building,  there  is  an  electrical  plant, 
owned  by  the  Acker,  Merrall  &  Condit  Company.  The  plant 
consists  of  three  boilers,  five  engines  and  dynamos,  a  switch-board, 
a  storage  battery,  and  a  smoke-stack.  Primarily  the  plant  was 
,  and  is  operated,  to  furnish  heat  and  light,  and  incldait- 
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ally  power  and  refrigeration,  for  the  building  and  ita  tenants. 
In  fact,  however,  current  generated  in  this  plant  is  also  fornished 
to  the  owners  or  tenants  of  three  other  buildings  in  the  eame 
block.  To  at  least  some  of  the  occupants  of  these  other  buildings, 
the  New  York  Ediaon  Company  furnishes  directly  such  current 
as  th^  need,  over  and  above  what  they  procure  from  the  plant 
of  the  Acker,  Merrall  &  Condit  Company  in  the  adjacent  build- 
ing; and  the  New  York  Edison  Company  has  made  known  its 
willingness  to  furnish  such  "  break-down  "  or  "  auxiliary  "  service 
to  these  "  customers  "  of  the  Acker,  Merrall  &  Condit  Company, 
providing  the  "  customer  "  desiring  such  service  will  stipulate  and 
agree  that  current  furnished  to  it  by  the  New  York  Edison  Com- 
pany will  not  be  used  by  anyone  except  the  particular  customer. 

The  Acker,  Merrall  &  Condit  Company  does  not  itself  operate 
the  plant  in  the  sub-basement  of  its  building,  but  contracts  for  its 
operation  by  the  Engineering  Supervision  Company,  a  concern 
whose  special  field  of  activity  is  the  furnishing  of  the  expert 
service  necessary  for  the  operation  of  similar  private  plants.  The 
plant  of  the  Acker,  Merrall  &  Condit  Company  has  been  in 
operation  for  eight  years.  Hitherto  no  "  break-down "  or 
"  auxiliary  "  service  has  been  supplied  the  present  applicant  or 
ita  plant,  by  the  New  York  Ediaon  Company  or  by  anyone  else. 

The  building  at  No.  366  Eifth  avenue  contains  a  restaurant 
and  stores  on  the  first  floor  and  lofts  on  two  of  the  upper  floors. 
The  rest  of  the  building  is  given  over  to  offices.  The  Acker, 
Merrall  &  Condit  Company  is  interested  in  one  of  the  stores  and 
uses  some  of  the  office  spaca  Otherwise  the  building  is  occupied 
by  the  tenants  of  the  present  applicant.  Little  more  than  one- 
half  of  the  total  current  generated  by  the  sub-basement  plant  is 
ordinarily  required  and  utilized  within  the  building.  The  rest 
goes  to  consumers  in  No.  362  Fifth  avenue,  No.  1  West  Thirty- 
fourth  street,  and  the  Columbia  Trust  Company  building  at  the 
comer  of  Thirty-fourth  street  and  Fifth  avenue.  The  present 
capacity  of  the  plant  is  utilized;  larger  use  of  current  by  the  appli- 
cant's building,  the  tenants  thereof,  or  consumers  supplied  in  the 
three  adjacent  buildings,  would  require  the  latter  (or  the  former) 
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to  arrange  for  obtaiaing  a  larger  qaantity  of  cnrrent  directly  from 
the  New  York  Edison  Company, 

Althon^  the  basis  of  current'sappl;  asked  for  by  the  applicant 
wonld  come  within  the  scope  of  the  New  York  Edison  Company's 
standard  "  Kider  No.  30,"  governing  "  break-down  service,"  it  is 
clear  that  the  gerrice  desired  by  the  applicant  does  not  fall  exclu- 
sively within  the  category  of  what  is  to  be  deemed  "  break-down 
service,"  in  the  strict  and  accurate  connotation  of  that  term. 
Tiie  applicant  does  not  desire  merely  the  availability  to  itself,  in 
the  event  of  accident  or  emergency,  of  a  aubstitate  source  of 
needed  current  The  applicant  sedcs  within  the  limits  of  a  60- 
kilowatt  maximum  demand  and  a  25,000  kilowatt  hour  minimum 
annual  conenmption,  to  secure,  directly  foT  itself  and  indirectly 
for  its  "customers"  in  its  own  and  adjacent  buildings,  an  alter- 
native, supplementary  and  auxiliary  supply  of  current.  If,  for 
any  reason,  or  no  reason,  the  applicant  desires  to  close  down  its 
own  generation  of  current,  wholly  or  in  part,  or  if  for  lack  of  coal 
or  any  other  reason  it  cannot  operate,  or  if  during  certain  hours 
of  the  day  or  night  the  applicant  deems  it  more  economical  to  buy 
rather  than  generate  current,  or  if  during  any  hours  of  the  day  or 
night  its  own  plant  is  inadequate  for  the  generation  of  all  the 
current  needed  by  the  applicant  and  its  "  customers,"  the  appli- 
cant desires  to  be  able  to  turn  the  current  of  the  New  York  Edison 
Company  into  ita  own  plant  and  use  Edison  current  to  supply 
some  part  of  its  own  demand.  In  point  of  fact,  the  applicant 
seeks  especially  between  midnight  and  morning,  to  ^ift  to  the 
New  York  Edison  Company  part  of  the  load  now  borne  by  its  own 
plant.  The  maximum  demand  upon  the  applicant's  present  supply 
of  current  is  between  five  and  six  o'clock  in  the  afternoon.  The 
applicant  says  that  it  does  not  contemplate  shifting  any  part  of 
its  load  dnring  the  hours  of  maximum  demand.  It  would  most 
certainly  do  so,  and  might  shut  down  its  plant  altogether  at  some 
seasons  of  the  year,  after  one  o'clock  at  night ;  but  would  not  wish 
to  limit  itself  to  this.  What  the  applicant  really  seeks  is  an 
unrestricted  right,  through  some  sort  of  meter  service,  to  transfer 
to  the  Ediaou  Company  such  part  of  the  load  as  it  shall  see  fit. 
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whether  by  day  or  night,  and  irreepective  whether  its  own  plant 
IB  in  normal  running  condition  or  partly  out  of  conmuaaion,  and 
whether  it  has  a  plenty  or  a  shortage  of  fuel.  It  proposes  that 
at  any  time,  day  or  ni^t,  without  notice,  it  shall  have  the  rij^t, 
simply  by  turning  on  the  metered  current  of  the  Edison  Company, 
to  get  a  service  up  to  one-fifth  of  the  normal  productive  capacity 
of  its  own  plant 

The  applicant  contends  that  the  N'ew  York  Edison  Company 
is  not  legally  or  economically  justified  in  refusing  current  im  a 
schedule  basis  to  the  applicant  and  its  plant,  and  is  not  warranted 
in  refusing  the  applicant  a  supply  of  current  unless  and  untU  the 
applicant  stipulates  that  none  of  the  current  so  supplied  shall, 
directly  or  indirecdy*,  be  made  available  to  the  use  of  anyone 
except  the  applicant  and  its  tenants.  The  applicant  contends 
that  as  a  matter  of  public  policy  and  economic  saving,  it  should  be 
encouraged  in,  rather  than  debarred  from  pursuing,  the  policy  of 
generating  all  the  electricity  it  can  at  low  cost,  incidental  to  the 
operation  of  its  plant  for  heat  and  elevator  power,  and  that  during 
the  hours  when  it  cannot  as  economically  produce  electricity  (i  a, 
when  its  generation  would  not  be  as  a  virtual  by-product),  it  and 
any  others  who  have  at  other  times  used  electrical  energy  which 
would  otherwise  have  been  wasted,  should  be  permitted  to  purchaM 
available  current  from  the  New  York  Edison  Company.  The 
applicant  contends  that  any  other  policy  would,  for  example, 
during  the  workday  hours,  virtually  compel  the  waste  of  electrical 
energy  which  can  readily  be  made  available  at  a  cost  less  than 
that  at  which  the  Edison  Company  could  produce  it,  or  during 
the  hours  of  the  night  would  compel  the  applicant  to  produce 
electricity  at  a  cost,  in  the  consumption  of  coal  and  materials,  in 
excess  of  the  price  at  which  the  Edison  Company  would  gladly 
sell  current  which  it  has  available.  Under  such  circumstances, 
the  applicant  urges  that  the  only  question  is  one  of  the  price 
properly  to  be  charged  by  the  New  York  Edison  Company  for 
this  "  break-down "  and  supplemental  service,  and  that  the 
refusal  to   accept  the  complainant's  application   is   altogether 
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imjiiBtified,  in  law  or  in  economic  saving  and  patiiotic  policy. 
Even  were  the  Acker,  Merrall  &  Oondit  Company  to  bo  r^arded 
as  a  "  competitor "  of  the  New  York  Edison  Company  in  the 
electrical  business  in  that  one  block,  the  applicant  alleges  that 
the  New  YoA  Edison  Company  Bupplioe,  without  remonstrance, 
a  lai^  quantity  of  current,  on  an  emergency  and  auzlliaiy  basis, 
to  another  "  competitor,"  the  United  Electric  Light  and  Power 
Company,  which  is  engaged  in  selling  electric  current  throughout 
a  considerable  area.  Accordingly  the  applicant  contends  that 
the  New  York  Edison  Company  cannot  discriminate  by  refusing 
to  flopply  the  Acker,  Merrall  &  Condit  Company  on  the  ground 
that  it  is  a  '  competitor  "  within  part  of  a  single  block.  The  appli- 
cant urges  that  not  only  should  it  and  other  owners  of  business 
blocks  be  permitted  to  do  what  the  applicant  is  here  trying  to 
do  (viz.,  to  arrange  for  the  use  of  all  of  the  current  it  can  most 
economically  generate  as  an  incident  of  heating  and  lighting  its 
building  and  running  its  elevators,  and  then  take  central-station 
supply  during  the  hours  when  economical  generation  of  current 
is  impracticable),  but  that,  at  least  during  the  present  time  of 
war,  the  applicant  and  others  similarly  situated  should  be 
encouraged  or  even  required  to  pursue  this  course,  as  a  matter 
of  the  saving  of  coal  and  the  avoidance  of  the  waste  of  available 
energy. 

The  New  York  Ediaon  Company,  on  the  other  hand,  contends 
that  the  Bub-basement  plant  of  the  Acker,  Merrall  &  Condit  Com- 
pany comes  very  clearly  within  the  legislative  definition  of  an 
"electric  plant"  (Public  Service  Commissions  Law,  §  2,  subd. 
12) ;  that  the  Legislature  has  very  explicitly  and  unmi.ttak- 
ably  defined  an  "  dectrical  corporation,"  within  the  scope  of  the 
Public  Service  Commissions  Law,  in  such  a  manner  as  to  include 
this  applicant,  in  so  far  as  the  applicant  generates  or  distributes 
electric  current  and  sells  it  to  "  customers  "  outside  its  own  build- 
ing; that  the  Acker,  Merrall  &  Condit  Company  is,  therefore 
and  to  this  extent,  a  "  comfmlitor"  of  the  New  York  Edison 
Company;   that  there  is  no  obligation  on  the  part  of  the  New 
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York  Edison  Company  as  an  "  electrical  corporation  "  mider  the 
Public  Service  Commissions  Law,  to  furnish  electric  current,  to 
be  used  for  competitive  purposes,  to  any  "  competitor,"  even 
though  the  New  York  Edison  Ccnnpany  doea  furnish  current  to 
another  "competitor,"  who  does  use  it  for  such  purposes;  that 
economic  considerations  do  not  warrant  the  fosteriog  of  small 
infra-block  electric  plants,  in  addition  to  a  central-station  com- 
munity plant  such  as  that  of  the  New  York  Edison  Company ;  and 
that  especially  under  present  conditions,  this  Commission  ought 
not  to  require  the  Edison  Company  to  furnish  25,000  or  more  of 
kilowatt  hours  of  carrent  annually  to  the  applioant,  unless  the 
applicant  will  stipulate  that  none  of  this  current  will  be  sold  to  or 
be  used  by  anyone  except  the  applicant  and  its  tenants. 

The  question  here  presented  as  to  the  validity  and  propriety  of 
the  New  York  Edison  Company's  refusal  to  accept  this  appli- 
cation seems  therefore  to  take  this  form:  the  New  York  lEdison 
Company  does  not  object  to  furnishing  the  indicated  quantity  of 
current  to  the  Acket,  Merrall  &  Condit  Company,  even  though 
the  Acker,  Merrall  &  Condit  Company  owns  and  operates  an 
electric  plant  in  its  building.  The  Edison  Company  is  ready 
and  willing  to  furnish  the  indicated  quantity  of  current  to  tke 
Acker,  Merrall  &  Condit  Company,  even  though  the  applicant 
should  continue  to  generate  five  times  as  much  current  as  it  desires 
to  buy,  and  even  though  it  continues  to  sell  to  Its  own  tenants 
more  current  than  it  desires  to  buy.  The  Edison  Company  is 
ready  and  willing  to  furnish  the  indicated  quantity  of  current  to 
the  Acker,  Merrall  &  Condit  Company,  even  though  the  latter 
should  continue  to  generate  and  sell  to  persons  outside  its  own 
building  two  or  three  times  as  much  current  as  it  would  boy  from 
the  Edison.  Company  under  its  pending  application.  The  Edison 
Company  would  not  even  object  to  the  sale  of  Edison  current  by  the 
Acker,  Merrall  &  Condit  Company  to  "  customers  "  of  the  appli- 
cant outside  of  the  applicant's  own  building,  if  only  the  applicant 
would  generate  no  current  itself.  In  other  words  the  Edison 
Company  is  willing  itself  directly  to  supply  all  of  the  "  break- 
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down,"  "  auxiliary  "  and  gapplemental  service  the  present  "  ca»- 
tomers  "  of  the  Acker,  Merrall  &  Condit  Company  need,  in  or 
outside  the  latter's  building;  the  Edison  Cconpany  is  willing  the 
Acker,  Merrall  &  Ccmdit  Company  ahall  supply  all  the  current 
needed  by  its  "  cnstomers  "  and  itself  use  Edison  current,  wholly 
or  in  part ;  the  Edison  Cwnpany  objects  only  to  the  sale  by  the 
Acker,  Merrall  &  Condit  Company  of  Edison  current  to  "  cus- 
tomers "  outside  of  the  Acker,  Merrall  &  Condit  Company's  build- 
ing, BO  long  as  the  Acker,  Merrall  &  Condit  Company  generates 
current  itself.  If  the  Acker,  Merrall  &  Condit  Company  will  stip- 
ulate not  to  sell  Edison  current  to  any  "  customer "  outside  the 
Acker,  Merrall  &  Condit  Company's  building,  the  application  will 
be  accepted,  and  the  Acker,  Merrall  &  Condit  Company  can  sell  its 
own  generated  current  to  anyone  it  pleases,  outside  its  building, 
and  the  Edison  current  to  anyone  it  pleases,  inside  its  building. 
Or  if  the  Adcer,  Merrall  &  Condit  Company  will  stop  generating 
current,  the  Edison  Company  will  sell  it  all  the  current  it  wants, 
and  leave  the  Acker,  M^rall  &  Condit  C<anpany  free  to  sell  the 
Edison  current  to  anyone  it  pleases,  in  or  outside  its  building. 
Concededly  the  Edison  Company  sells  current  to  the  United  Elec- 
tric Light  and  Power  Company,  which  generates  and  eelh  electric 
current  to  customers  generally,  in  the  same  general  territory 
served  by  the  New  York  Edison  Company.  Under  sudi  circmn- 
stancee,  the  complainant  contends  that  the  refusal  of  its  applica- 
tion by  the  Edison  Company,  on  the  ground  indicated,  is  a 
violation  of  the  provisions  of  subdivision  1  of  section  65  of  the 
Public  Service  Commissions  Law  that  "  every  electrical  corpora- 
tion *  *  *  shall  furnish  and  provide  such  service,  instnimen- 
talities,  and  facilities  as  shall  be  safe  and  adequate  and  in  all 
respects  just  and  reasonable  "  and  also  a  violation  of  the  provision 
of  section  62  of  the  Transportation  Corporations  Law  that  "  Upon 
the  application,  in  writing,  of  the  owner  or  occupant  of  any  build- 
ing or  premises  within  one  hundred  feet  of  any  main  laid  down 
by  any  gas  light  corporation,  or  the  wires  of  any  electric  li^t 
corporation,  and  payment  by  him  of  all  mon^  due  fnnu  him  to 
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the  corporation,  the  corporation  ehall  supply  gas  or  electric  light 
as  may  be  required  for  lighting  such  building  or  premiaea,"  and 
that  the  company's  refusal  of  the  Acker,  Merrall  &  Condit  Com- 
pany's application,  on  the  ground  indicated,  is  a  violation  of  the 
provision  of  subdivision  3  of  section  65  that  "no  *  *  *  electrical 
corporation  *  *  *  Bhall  subject  any  particular  person,  corpora- 
ti(ai,  or  locality  or  any  particular  description  of  service  to  any 
undue  or  tmreasonahle  prejudice  or  disadvantage  in  any  respect 
whatsoever." 

The  primary  question  in  the  case  is,  of  course,  as  to  the  reasoit- 
ableness,  propriety  and  validity  of  the  sole  ground  on  which  the 
New  York  Edison  Compajiy  refused  the  application  of  the  Acker, 
Merrall  &  Condit  Company.  Under  all  of  the  circumstancaa 
here  disclosed,  I  do  not  believe  the  New  York  Edison  Company 
has  the  right  to  attach  any  such  condition  to  the  furnishing  of  the 
desired  service  to  the  applicant,  or  to  refuse  to  fumidi  such  service 
unless  and  until  the  stipulation  is  assented  to  by  the  applicant  It 
is  my  opinion  that  the  Edison  Company's  refusal  is  a  violation  of 
section  65  of  the  Public  Service  Commissions  Law  and  section  62 
of  the  Transportation  Corporations  Law  (Consol.  Laws,  chap.  63 ; 
Laws  of  1910,  chap.  219),  and  that  the  company's  action,  in 
particular,  violates  the  inhibition  against  subjecting  "  any  particu- 
lar person,  corporation  or  locality  or  any  particular  description 
of  service  to  any  undue  or  unreasonahle  prejudice  or  disadvantage 
in  any  respect  whatsoever."  Public  Service  Commissions  Law, 
§  65,  subd.  3. 

Voluntarily  and  by  its  own  choice  in  some  instances,  and  in 
other  instances  as  a  result  of  controlling  decisions  of  the  courts, 
the  New  York  Edison  Company  is  furnishing  electric  current,  in 
"  break-down,"  "  auxiliary  "  or  supplemental  service,  under  such 
circumstances  that  the  refusal  of  the  requested  service  to  the 
applicant  would,  in  my  Judgment,  violate  the  statutory  inhibition 
above  quoted.  It  is  not  a  question  of  what  the  company  could  be 
compelled  to  do,  if  it  were  not  now  doing  it ;  the  matter  is  one 
involving  what  the  company  is  now  doing,  of  its  own  choice,  or  in 
other  instances,  what  the  company  is  doing  because  the  soorta 
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have  held  the  company  must  do  it  or  may  not  stop  doing  it.  I  do  not 
refer  merely  to  the  famishing  of  current  to  the  United  Electric 
Light  and  Power  Company,  an  electrical  corporation  engaged 
solely  in  the  business  of  selling  electric  current  in  the  territory 
generally  served  by  the  New  York  Edison  Company.  The  latter 
claims  that  although  it  and  the  United  Electric  Light  and  Power 
Company  are  nominally  and  apparently  separate,  independent 
and  "  competing  "  companies,  in  reality  they  are  not,  because  the 
Consolidated  Gas  Company  owns  the  stock  of  both.  It  is  prob- 
able that  if  the  angle  of  inquiry  here  were  different,  each  of  these 
companies  would  claim  to  be  separate,  independent,  and  "  com- 
peting " ;  but  it  is  not  necessary  to  pass  upon  the  statue  of  the 
United  Electric  Light  and  Power  Company  here,  because  there 
are  many  instances  more  closely  parallel.  For  example,  across 
Thirty-fifth  street  from  the  Acker,  Merrall  &  Condit  Company 
building  is  the  building  of  Best  &  Co.,  also  on  the  Fifth  avenue 
comer.  Best  &  Co.  sells  current  to  the  Gorhara  Company  and  to 
A.  Jaeckel  &  Co.,  in  adjacent  buildings,  and  the  current  so  sold  by 
Best  &  Co.  ifl  that  of  the  New  York  Edison  Company.  Walter  J. 
Salomon,  who  owns  property  in  the  block  north  of  Forty-second 
street  and  west  of  Fifth  avenue,  also  sella  Edison  current  to  other 
various  buildings  in  the  block.  Many  landlords  throughout  the 
borough  sell  Edison  electric  current  to  tenants  in  the  same  or 
adjacent  buildings,  under  a  "  master-meter  "  arrangement. 

The  Edison  Company  contends,  however,  that  it  should  not  be 
required  to  furnish  electric  current  to  aid  in  the  carrying  on  of  the 
business  of  a  "  competitor  "  or  to  enable  a  "  private  plant "  to 
supply  some  current  to  consumers  to  whom  it  could  not  supply 
aU  the  current  such  consumers  need.  The  Edison  Company  says 
it  should  not  be  required,  for  example,  to  furnish  electricity  to 
customers  of  a  "  private  plant "  at  night,  to  enable  those  consumers 
to  take  lower^priced  "  by-product "  current  from  a  "  private 
plant "  during  the  day.  That  claim  has,  however,  substantially 
been  passed  upon  l^  the  courts,  in  a  decision  which  the  Edison 
Company  did  not  see  fit  to  appeal  to  the  Court  of  Appeals.    In 
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People  ex  rel,  Perceval  v.  Public  Service  Commieaion  for  the 
First  District  and  the  New  York  Edison  Company,  163  App. 
Div.  705,  the  Edison  Company  haa  refused  to  supply  current  to 
Percerval  at  night  because  Perceval  had  arranged  to  get  his  day- 
time supply  from  the  surplus  electricity  generated  by  the  baae- 
ment  plant  in  an  adjoining  building.  In  that  refusal,  thb  Com- 
mission, in  1913,  upheld  the  company.  The  learned  Appellate 
Division  for  the  first  department  unanimously  reversed  this  Com- 
mission and  ruled  that  the  company  must  furnish  "  break-down  " 
or  supplemental  service  to  Perceval,  and  that  this  would  aid  aa 
"  private  plant "  in  doing  a  day-time  business  which  the  New 
York  Ediaon  Company  would  otherwise  perform  exclusively. 

The  reasoning  of  the  learned  court,  through  the  opinion  of 
Scott,  J.,  was  as  follows;  "The  Edison  Company  is  a  public 
service  corporation  holding  a  franchise  from  the  State,  and 
enjoying  by  reason  of  its  public  character  certain  valnable 
privileges  not  usually  accorded  to  a  private  individual  or  corpo- 
ration for  its  own'  individual  benefit,  not  the  least  of  which  is  the 
right  to  uae  the  public  streets  and  highways  for  carrying  its 
conduits.  Having  imdertaken  to  perform  a  public  service  and 
accepted  special  privileges  in  consideration  of  such  undertaking,  it 
is  bound  to  serve  impartially  every  member  of  the  community  who 
demands  its  service  and  stands  ready  to  pay  therefor  and  to 
comply  witib  proper  and  reasonable  regulations  respecting  such 
service.  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  S.  396;  Central 
New  York  TeL  &  Tel.  Co.  v.  Averill,  199  N.  Y.  128.  Not  only 
is  the  company  under  this  obligation  at  common  law,  but  it  is 
expressly  required  by  statute  to  furnish  electricity  for  lighting 
upon  the  application  of  the  occupant  of  any  building  or  premises 
within  100  feet  of  its  main  or  wires,  aa  it  is  conceded  that  relator's 
premises  are,  (Transp.  Corp.  Law  [ConsoL  Laws,  chap.  63; 
Laws  of  1909,  chap.  219],  §  62.)  The  same  duty  is  imposed 
by  section  65  of  the  Public  Service  Commissions  Law  (Consol. 
Laws,  chap.  48 ;  Laws  of  1910,  chap.  480).  As  was  held  by  the 
Supreme  Court  of  the  United  States  of  a  public  service  com- 
pany, it '  must  render  the  service  for  which  it  obtained  its  charter 
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to  dioee  withiii  reach  of  its  facilities  without  distinction  of 
peraonfl.*  (Consniners'  Company  v.  Hatch,  224  U.  S.  148.) 

"  It  is  of  coarse  the  rule  that  such  a  coipoiation  ma;  eflt&hlish 
reasonable  regulations  respecting  the  use  of  the  service  which  it 
proposes  to  furnish,  and  each  customer  requiring  the  service  is 
called  upon  to  comply  with  such  r^ulatioua.  In  our  opinion, 
however,  the  requirement  that  a  consumer  must  take  all  of  ita 
electrici^  from  one  company,  or  receive  none  at  all,  is  not  in  any 
proper  sense  a  r^nlation  respecting  the  use  of  the  service  hut  is 
a  purdy  arbitrary  attempt  on  the  part  of  the  company  to  insure 
to  itself  a  monopoly  of  furnishing  electrical  current  If  the  com- 
pany can  lawfully  decline  to  fumiefa  any  current  to  this  relator 
because  it  also  proposes  to  obtain  electricity  from  a  neighbor 
(not  a  competing  company)  it  can  equally  well  refuse  to  fumi^ 
electrical  current  to  a  consumer  who  himself  generates  a  part  of  the 
current  which  he  uses.  Such  a  limitation  upon  the  company's 
obligation  would  as  it  seems  to  us  be  quite  unreasonable.  An 
exclusive  clause  similar  in  purport  and  intention  to  the  one 
insisted  upon  by  the  defendant  company  was  severely  condemned 
upon  grounds  of  public  policy  in  Central  New  York  Tel.  &  Teh 
Co.  v.  Averill  (supra).  An  attempt,  not  thoroughly  successful, 
was  made  before  the  Public  Service  Commission  to  establish  the 
fact  that  relator  sought  to  use  the  company's  current  only  during 
those  hours  that  it  would  be  most  expensive  to  produce  it.  If  that 
be  so  the  situation  could  be  readily  met  by  establishing  a  rate  for 
such  service,  but  it  is  probably  not  so,  for  it  surely  must  be  that 
a  very  laige  proportion  of  the  company's  customers  use  electricitrf 
only  at  night  and  not  at  all  in  the  day  time,  and  yet  no  one  would 
say  that  it  would  be  reasonable  for  the  company  to  refuse  to 
furnish  current  unless  the  customers  would  undertake  to  use  it 
during  the  whole  twenty-four  hours  of  each  day. 

'*  It  is  ui^ed  by  the  company,  and  apparently  agreed  by  the 
ConmuBsion  that  the  company  in  any  event  is  not  obliged  to 
famish  electricity  for  power  and  refrigerating  purposes.  This 
contention  is  based  upon  the  language  of  section  62  of  the  Trans- 
portation Corporations  Law,  above  cited,  which  refers  only  to  the 
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famishiDg  of  electricity  for  lighting  purposes.  In  our  opinion, 
however,  the  company's  duty  to  furnish  service  does  not  rest  upon 
the  statute  alone,  but  upon  the  conunon-law  obligation  as  a  public 
service  corporation  which  requires  it  to  serve  impartially  every 
member  of  the  community.  It  may  be  that  if  it  did  not  undertake 
to  furnish  electricity  for  power  purposes  to  anyone  it  could  not 
be  coerced  to  do  so.  Upon  that  question  we  express  no  opinion. 
It  does,  however,  profess  and  undertake  to  furnish  electric  current 
for  power  purposes,  and  this  it  does  hy  virtue  of  its  franchise  as 
a  public  service  company.  So  professing  and  undertaking,  it 
cannot  arbitrarily  pick  and  choose  whom  it  will  serve  and  whom 
it  will  not. 

"  To  sum  up  our  conclusion  we  are  of  opinion  that  the  com- 
pany's reasons  for  refusing  to  furnish  electrical  current  to  the 
rdator  are  untenable,  and  that  the  restrictive  clause  which  it 
insists  in  inserting  in  its  contracts,  and  to  which  relator  objects, 
is  contrary  to  public  policy  and  invalid  and  constitutes  in  no 
proper  sense  a  reasonable  regulation  respecting  the  use  of  the 
service  which  rdator  demands." 

It  will  be  noted  that  the  learned  court  lays  down  the  rule  that 
this  company  "  is  bound  to  serve  impartially  every  meTnher  of  the 
community  who  demands  its  service  and  stands  ready  to  pay 
therefor  and  to  comply  with  proper  and  reasonable  regulations 
respecting  such  service  "  and  quotes  as  applicable  to  this  com- 
pany the  rule  of  the  United  States  Supreme  Court  that  a  public 
service  company  must  render  service  "  to  those  within  reach  of 
its  facilities  without  distinction  of  persons."  Consumers'  Com- 
pany V.  Hatch,  224  U.  S.  148.  A  regulation  which  would  have 
the  effect  of  requiring  a  user  of  electricity  to  buy  from  the 
Edison  Company  all  the  current  it  uses,  on  penalty  of  bein^ 
refused  any  current  from  the  Edison  Company,  is  held  to  be  "  in 
no  sense  a  proper  regulation "  but  rather  "  a  purely  arbitrary 
attempt  on  the  part  of  the  company  to  insure  to  itself  a  monopoly 
of  fumiabing  electric  current"  Can  less  be  said  of  an  attempt 
regulation  which  would  permit  the  Acker,  Merrall  &  Condit 
Company  to  sell  Edison  electric  current  to  anyone  it  pleased,  out- 
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Bide  ita  boilding,  so  long  as  the  Acker,  Merrall  &  Condit  Com- 
pany generates  do  dectricity  itself,  yet  would  refuse  the  Acker, 
Merrall  &  Condit  Company  any  Edison  current  for  such  purposes 
if  the  Acker,  Merrall  &  Condit  Company  itself  generates  any  of 
the  electricity  it  uses,  even  in  its  own  building  t  The  court, 
moreover,  rules  that  the  company  having  professed  and  under- 
taken to  furnish  current  for  certain  purposes,  "  it  cannot 
arbitrarily  pick  and  choose  whom  it  will  serve  and  whom  it  will 
not"  The  Edison  Company,  the  court  explicitly  ruled,  cannot 
refuse  to  serve  a  consumer  because  he  generates  part  of  the 
current  he  uses,  and  cannot  refuse  to  serve  a  consumer  because  he 
bays  part  of  bis  current  from  a.  plant  in  the  same  or  an  adjacent 
building.  The  presence  or  abs^ice  of  supply  from  a  "  private 
plant  "  is  not  a  ground  for  refusing  or  granting  service.  Applying 
that  rule  here,  even  were  it  to  be  assumed  that  the  Edison  Company 
could  not  be  compelled  to  furnish  current  to  consumers  who  pro> 
pose  to  sell  part  of  such  current  to  other  users  of  electricity  in 
the  same  building  or  block,  the  fact  remains  that  the  Edison  Com- 
pany professes  and  undertakes  to  "  wholesale "  its  current  to 
customers  who  will  in  turn  purvey  it  at  retail  to  conaumera  with 
whom  the  Edison  Company  acquires  no  contractual  relation. 
Having  chosen  thus  to  furnish  that  kind  of  a  service,  it  cannot 
"arbitrarily  pick  and  choose,"  discriminating  against  those 
generating  some  electric!^,  and  do  this  "  to  insure  to  itself  a 
monopoly  "  of  manufacturing  and  furnishing  of  electric  current. 
The  New  York  Edison  Company  contends  here,  however,  that 
the  Fercival  case  is  not  controlling,  because  Perceval  did  not 
have  a  "  private  plant,"  but  bought  his  day-time  supply  from  the 
surplus  generated  in  the  adjoining  building.  The  Edison  Com- 
pany says  it  is  willing  to  fumi^  night  service  to  all  the  customers 
of  the  Acker,  Merrall  &  Condit  Company,  as  required  by  the 
Perceval  case,  but  is  not  willing  to  sell  current  to  the  Acker, 
Merrall  &  Condit  Company  to  enable  the  latter  to  supply  those 
customers  at  night  The  Edison  Company  says  the  decision  in 
the  Perceval  case  is  not  pertinent  when  the  owner  of  the  "  private 
{dant "  is  the  applicant     The  reasoning  of  the  Perceval  case  is 
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clearly  broad  enoogh  to  make  its  ruling  pertinent  here.  Tte 
Acker,  Merrall  &  Condit  Company  is  "a  member  of  the  com- 
munity," within  the  required  distance  from  the  Edison  Com- 
pany's facilities,  and  the  fact  that  it  aells  the  Burplua  of  a  gen- 
erating plant  in  ita  basement  does  not  entitle  the  Edison  Com- 
pany to  do  less  or  differently  for  it  than  for  other  purveyors  of 
electricity  who  have  no  private  plant  or  sell  no  surplus. 

The  Edison  Company  insists,  however,  that  the  Acker,  Merrall 
&  Condit  Company's  plant  is  an  "electric  plant,"  within  the 
meaning  of  the  Public  Service  Commissions  Law;  that  it  is,  as  to 
this  business,  an  "  electrical  corporation,"  a  "  competitor  "  of  the 
Edison  Company ;  and  that  the  Edison  Company  should  not  he 
compelled  to  furnish  current  to  a  "  competitor,"  to  aid  the  latter 
in  retaining  a  business  the  Edison  Company  would  otherwise 
obtain  exclusively.  As  to  this,  however,  it  may  be  said,  in  the 
first  place,  that  the  Appellate  Division  for  the  first  department 
declared  in.  the  Perceval  case  that  the  plant  in  the  nearby  build- 
ing, from  which  Perceval  and  others  in  the  block  obtained  all  of 
their  day-time  supply,  was  not  "  a  competing  company."  It 
may  be  asserted  that  this  observation  was  not  essential  to  a  deci- 
sion of  the  particular  question  before  the  court,  but  it  neverthe- 
less appears  a  clear  expression  of  the  evident  view  of  the  court 
In  the  second  place,  if  the  Acker,  Merrall  &  Condit  Company's 
plant  is  a  competing  "  electric  plant "  and  the  Acker,  Merrall  & 
Condit  Corapany  an  "  electrical  corporation,"  within  the  mean- 
ing of  the  Public  Service  Commissions  Law,  is  not  that  equally 
true  of  Best  &  Co.,  Walter  J.  Salomon,  and  various  other  con- 
cerns to  which  the  IJew  York  Edison  Company  professes  and 
undertakes  to  furnish  current?  The  statute  does  not  recognize 
the  generation  of  electricity  as  the  ground  of  differentiation ;  gen- 
eration, distribution  and  sale  stand  on  equal  footing;  a  concern 
is  no  less  an  "electrical  corporation"  if  the  electricity  it  dis- 
tributes and  sells  is  generated  by  some  one  else  Subdivisions  12 
and  13  of  section  2  of  the  Public  Service  Commissiona  Law  are 
as  foUowBJ 
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"12.  The  term  'electric  plant,'  when  used  in  this  chapter 
includes  all  real  estate,  fixtures  and  personal  property  operated, 
owned,  used  or  to  be  used  for  or  in  connection'  with  or  to  facilitate 
the  generation,  transmission,  distribution,  sale  or  furnishing  of 
electricity  for  light,  heat  or  power,  and  any  conduits,  ducts  or 
other  devices,  materials,  apparatus  or  property  for  containing, 
holding  or  carrying  conductors  used  or  to  be  used  for  the  trans- 
mission of  electricity  for  light,  heat  or  power. 

"  13.  The  term  '  electrical  corporation,'  wh^i  used  in  tbia 
chapter,  includes  every  corporation,  company,  association,  joint- 
stock  association,  partnership  and  person,  their  lessees,  trusteeB 
or  receivers  appointed  hy  any  court  whatsoever  (other  than  a 
railroad  or  street  railroad  corporation  generating  electricity  for 
railroad  or  street  railroad  purposes  or  for  the  use  of  its  tenants 
and  not  for  sale  to  others)  owning,  operating  or  managing  any 
electric  plant  except  where  electricity  is  generated  or  distributed 
hy  the  producer  solely  on  or  through  private  property  for  rail- 
road or  street  railroad  purposes  or  for  its  own  use  or  the  use  of 
its  tenants  and  not  for  sale  to  others." 

Evidently  anticipating  that  a  company  embraced  within  this 
definition  might  be  almost  wholly  engaged  in  business  outside  the 
purview  of  public  services  or  Commission  jurisdiction,  the  framers 
of  the  Public  Service  Commissions  Law  provided,  in  silbdivision 
13  of  section  66,  as  follows: 

"In  case  any  electrical  corporation  or  gas  corporation  is 
engaged  in  carrying  on  any  business  other  than  owning,  operating 
or  mana^ng  a  gas  plant  or  an  electric  plant,  which  other  busi- 
ness is  not  otherwise  subject  to  the  jurisdiction  of  the  commission, 
and  is  so  conducted  that  its  operations  are  to  be  substantially 
kept  separate  and  apart  from  the  owning,  operating,  managing 
or  controlling  of  such  gas  plant  or  electric  ji^ant,  said  corpora- 
tion in  respect  of  such  other  business  shall  not  be  subject  to  any 
of  the  provisions  of  this  chapter  and  shall  not  be  required  to 
procure  the  assent  or  authorization  of  the  commission  to  any 
act  in  such  other  business  or  to  make  any  report  in  respect  thereof. 
But  this  subdivision  shall  not  restrict  or  limit  the  pow^s  of 
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the  commission  in  respect  to  the  owning,  operating,  managing 
or  controlling  by  such  corporation  of  such  gas  plant  or  electric 
plant,  and  said  powers  shall  include  also  the  li^t  to  inquire 
as  to,  and  prescribe  the  apportionment  of>  capitalization,  earnings, 
debts  and  expenses  fairly  and  justly  to  be  awarded  to  or  borne 
by  the  ownership,  operation,  management  or  control  of  such  gas 
plant  or  electric  plant  as  distinguished  from  such  other  business. 
In  any  such  case  if  the  owning,  operating,  nuanaging  or  con- 
trolling of  such  gas  plant  or  electric  plant  by  any  such  corpora- 
tion is  wholly  subsidiary  and  incidental  to  the  other  business 
carried  on  by  it  and  is  inconsiderable  in  amount  and  not  general 
in  its  character,  the  commission  may  by  general  rules  exanpt 
such  corporation  from  making  full  reports  and  from  the  keeping 
of  accounts  as  to  such  subsidiary  and  incidental  business." 

It  will  be  noted,  from  the  above-quoted  phraseology  of  sub- 
divisions 12  and  13  of  section  2,  that  a  concern  which  "  generates 
or  distributes  "  electricity  is  not  an  "  electrical  corporation  "  if 
the  electricity  is  "generated  or  distributed," 

(1)  Solely  on  or  through  private  property; 

(2)  For  the  producer's  own  use  or  tbe  use  of  its  tenants;  and 

(3)  Not  for  sale  to  others  than  the  producer  or  its  tenants. 
Otherwise  (except  in  the  case  of  a  railroad  or  street  railroad) 

a  corporation,  £rm  or  individual  which  sells  electricity,  either 
generated  by  itself  or  procured  from  another  coocem,  would  seem 
to  fall  within  the  phraseology  of  the  statute  as  an  "  electrical 
corporation."  For  the  present  assuming  that  the  letter-definition 
of  the  statute  is  the  controlling  one,  then  Beet  &  Co.,  Walter  J. 
Salcnnon,  and  similar  concerns  selling  electricity  to  others  than 
their  own  tenants,  are  no  less  "  electrical  corporations "  than 
the  Acker,  Merrall  &  Condit  Company.  Possession  or  lack  of  a 
"  private  plant "  does  not  affect  the  matter. 

Likewise  as  to  what  ia  a  "competing  electrical  corporation." 
A  competitor  of  the  Edison  Company  is  one  which  itself  supplies 
customers  which  the  Edison  Company  would  or  might  otherwise 
secure  and  serve.    If  A  is  in  both  a  wholesale  and  retail  business. 
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and  C  is  only  in  the  retail  business,  G  is  a  "  competitor  "  of  A 
if  C  supplies  customers  whom  A  would  otherwise  serve  at  retail; 
and  this  is  true,  irrespective  where  C  obtains  its  supply,  even 
though  C  obtains  that  supply,  in  part  or  altogether,  at  wholesale 
from  A.  C's  competition  becomes  more  consequential,  and  per^ 
hape  more  costly,'  if  C  obtains  part  or  all  of  its  supply  eleewhere 
than  from  A ;  but  that  does  not  determine  Ca  status  as  a  "  com- 
petitor." That  is  determined  by  C's  selling  at  retail  to  customers 
whom  A  would  or  might  otherwtae  serve.  It  would  thus  appear 
clearly  that  the  Edison  Company  professes  and  undertakes  to 
serve  other  "  competitors,"  and  may  not  refuse  to  serve  the  Acker, 
Herrall  &  Condit  Company  on  the  ground  stated  by  the  company. 
The  Edison  Company's  refusal  of  service  ia  an  attempt  to  inflict 
an  "  undue  and  unreasonable  prejudice  and  disadvantage  "  upon 
the  applicant,  and  is  a  violation  of  the  statutory  duty  of  the 
Edison  Company. 

A  further  question  is  presented  by  the  contention  of  the  defend- 
ant company  that  this  Commission  ought  not  to  use  its  powers  and 
processes  to  compel  the  Edison  Company  to  furnish  service  to 
any  "  electrical  corporation  "  which  has  not  complied  with  the 
provisions  of  the  Public  Service  Commissions  Law,  notably  those 
requiring  the  obtaining  of  Commission  approval  before  starting 
business,  and  those  requiring  the  filing  of  rate  tariiTs,  reports 
under  the  uniform  system  of  accounts,  etc.  The  Edison  Company 
contends  that  the  Acker,  Merrall  &  Condit  Company  is  an.  "  elec- 
trical corporation  "  under  the  statute;  that  as  such  it  has  no  right 
or  authority  to  sell  electric  curr^it  to  anyone  outside  its  building; 
and  that  therefore  the  Ediaon  Company  should  not  be  required 
to  furnish  current  with  which  the  applicant  would  do  an  unauthor- 
ized and  unlawful  act 

That  brings  definitely  before  us  for  consideration  the  question 
whether  the  Acker,  Merrall  &  Condit  Company,  with  respect 
to  this  business,  is  a  public  service  company  and  an  "  electrical 
corporation."  Two  electrical  corporationa  in  the  same  territory, 
at  least  unless  owned  or  controlled  in  common,  would  be  compet- 
ing companies;  yet  the  Appellate  Division  for  the  first  depart' 
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mcnt,  in  the  Perceval  case,  ruled  that  the  owner  and  operator  of 
such  a  plant  as  that  of  the  Acker,  ICerrall  &  Condit  Company  is 
not  a  "  competitor  "  of  The  New  York  £diBon  Company,  even 
though  the  output  of  anch  plant  is  aold  to  "  customers  "  in  nearby 
buildings.  If  die  Acker,  Merrall  &  Condit  Company  is  an  "  elec- 
trical corporation  "  or  operates  an  "  electrical  plant,"  within  the 
meaning  of  the  Public  Service  OommissionB  Law,  or  is  a  "  public 
service  corporation "  at  all,  it  is  obviously  a  "  competitor "  of 
the  New  York  Edison  Company,  yet  the  Appellate  Division  for 
the  first  department  ruled  that  it  is  not  a  competing  company. 

On  the  other  hand,  in.  People  ex  reL  Oneonta  Light  &  Power 
Company  v.  Public  Service  Commission  for  the  Second  District, 
180  App.  Div.  32;  167  N.  Y.  Supp,  486;  appeal  diamissed  by  the 
Court  of  Appeals  on  October  31,  1918,  the  Appellate  Division 
for  the  third  department  had  before  it  the  question  as  to  what 
constituted  an  "  electric  plant,"  for  the  operation  of  which  the 
precedent  authorization  and  supervision  of  the  Public  Service 
Commission  is  requisite.  The  relator  company  had  a  l^alative 
charter  authorizing  it  to  generate  and  sell  electricity,  provided 
that  it  should  not  exercise  any  of  its  powers  within  the  limits 
of  any  town,  city  or  village  without  the  consent  of  the  local 
authorities.  In  the  village  of  Oneonta  Plains,  the  relator  com- 
pany erected  poles  and  wires  upon  private  property  of  a  develop- 
ment company,  with  the  latter's  consent,  but  did  not  apply  for 
or  obtain  the  consent  of  the  village.  Whether  the  poles  and 
wires  crossed  public  streets  within  the  village  does  not  definitely 
appear,  but  evidently  they  did.  The  rdator  built  no  generatii^ 
system  in  Oneonta  Plains,  but  brought  current  from  Oneonta. 
It  made  no  application  to  the  Public  Service  Commission  for 
the  Second  District  for  a  certificate  under  section  68  of  the 
Public  Service  Commissions  Law. 

The  Public  Service  Commission  for  the  Second  District  made 
an  order  directing  the  relator  to  desist  from  transmitting  and 
distributing  any  electricity  for  lighting,  heating  and  power  pur- 
poses in  the  village  of  Oneonta  Plains.  The  Appellate  Divi^on 
for  the  third  department  was  of  the  opinion  that  the  validity  of 
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tluB  resttaining  order  turiLed  apon  the  queatiom  (1)  whether 
the  relator,  in  erecting  poles  and  wires  alone,  did  "  begin  the  con- 
struction of  an  electric  plant,"  within  the  meaning  of  section  68 
of  the  Public  Service  ConuuissioiiB  Law;  and  (2)  whether  the 
furnishing  of  electric  service  by  means  of  inatrumentalitiee  and 
facilities  located  only  on  private  property  is  within  the  juris- 
diction and  supervision  of  die  Public  Service  Commission. 

Fpon  the  latter  of  these  questioue  the  learned  court  stated : 

"Aa  to  the  claim  that  the  Public  Service  Commission  has  do 
jurisdiction  over  private  property,  and  hence  cannot  control  or 
saperviae  electric  lighting  and  power  systems,  so  long  as  they 
are  not  constructed  rxpoa  public  highways  or  in  public  places, 
it  is  to  be  observed  that  section  68  of  the  Public  Service  Com- 
missions Law  makes  no  exception  in  favor  of  a  plant  erected  upon 
private  property.    The  section  provides : 

" '  No  •  •  »  electrical  corporation  shall  begin  construc- 
tion of  an  *  *  *  electric  plant  without  first  having  obtained 
the  permission  and  approval  of  the  Commission  of  each  district 
within  which  any  part  of  the  woil  of  construction  is  to  be 
performed.     *     *     *  ' 

"  The  proposition  that  the  construction  and  operation  of  a 
lighting  system  by  an  electrical  corporation  is  beyond  the  super- 
vision of  the  Public  Service  Commission,  so  long  as  the  electric 
enrrait  is  sold  and  distributed  upon  private  property  contravenes 
some  of  the  moat  important  parposes  for  which  the  Public  Serv- 
ice Commission  was  created  and  given  supervision  of  this  class 
of  public  utilities,  viz.,  the  protection  of  the  public  from  improper 
and  dangerous  construction  and  from  exorbitant  charges,  and  the 
protection  of  the  corporation  itself  from  disastrous  competition. 
That  the  Legislature  bad  the  power  to  prescribe  the  conditions 
upon  which  a  corporati<m  to  which  it  gave  existence  might  oper- 
ate cannot  be  questioned.  Neither  can  the  ri^t  of  the  Public 
Service  Commission  to  zeroise  authority  over  public  transporta- 
tion corporations  be  doubted.  People  ex  reL  New  York  &  North 
Shore  Traction  Company  v.  Public  Service  Commission,  Second 
District,  176  App.  Div.  869;  162  N.  Y.  Supp.  405. 
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"  Ab  to  the  cUim  that,  in  doing  what  it  did  in  occupying  pri- 
vate lands  at  Oneonta  Plains,  the  relator  did  not  '  begin  con- 
fitmction  of  an  electric  plant,'  subdivision  12  of  section  2  of  the 
Public  Service  Commissions  Law  provides  that  the  term  '  electric 
plant '  includes  all  real  estate,  fixtures,  and  personal  property 
operated,  owned,  tised,  or  to  be  used  for  or  in  connection  with, 
or  to  facilitate  the  generation,  transmiaeion,  distribution,  sale,  or 
furnishing  of  electricity  for  light,  heat,  or  power.  It  was  not 
necessary,  in  order  to  create  a  violation  of  the  statute,  that  the 
actual  generation  of  electricity  should  be  carried  on  at  Oneonta 
Plains.  The  erection  of  poles  and  the  installation  of  wires  and 
the  seUing  and  distributing  of  electricity  l^  the  relator  consti- 
tuted such  violation." 

It  will  be  noted  that  the  Appellate  Division  for  the  third  de- 
partment evidently  was  at  that  time  of  the  opinion  the  authority 
and  jurisdiction  of  the  Public  Service  Commission  over  an  electric 
plant  and  the  selling  of  electric  current  does  not  depend : 

(1)  on  whether  the  company  selling  electricity  has  or  has  not, 
needs  or  does  not  need  to  havej  a  local  franchise;  ot 

(2)  on  whether  the  company  selling  electricity  crosses  or  uses 
public  streets  or  confines  its  activities  to  an  area  which  does  not 
require  it  to  extend  wires  or  polee  in  or  over  public  streets;  or 

(3)  on  whether  the  company  selling  electricity  conducts  all  its 
operations  within  the  limits  of  private  property;  or 

(4)  on  whether  the  company  generates  and  sells  electricity 
within  the  area  in  question,  or  merely  distributes  and  sella  there 
electricity  which  has  been  generated  elsewhere;  or 

(6)  on  whether  the  company  endeavors  or  "  holds  itself  oat "  to 
serve  the  public  "  indiscriminately,"  within  its  limited  area  of 
private  property  or  generally;  or 

(C)  on  whether  the  company  has  many,  or  only  a  few  customeis. 

In  other  words,  the  Appellate  Division  for  the  third  depart- 
ment was  apparently  of  the  view  that  the  Public  Service  Comnus- 
sions  Law  was  designed  by  the  Legialature  to  apply  to  and  regulate 
the  buainess  of  distributing  and  selling  electric  current,  whether 
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Gondncted  under  a  local  franchiee  or  not,  whether  eonducted 
through  the  use  of  public  streets  or  oot,  whether  conducted 
wholly  on  private  property  or  not,  and  whether  involving  numerous 
cnstomers  or  only  a  nei^borhood  service.  The  court  says  that  to 
exclude  from  the  operation  of  the  statute  the  selling  and  distribut- 
ing of  electricity  when  conducted  solely  on  private  property  would 
contravene  "  some  of  the  most  important  purposes  for  which  the 
Public  Service  Commisaion  was  created  and  given  supervision  of 
this  class  of  public  utilities,  viz.,  the  protection  of  the  public  from 
improper  and  dangerous  construction  and  from  exorbitant  charges, 
and  the  protection  of  the  corporation  itself  from  disastrous  com- 
petition." The  court  was  apparently  of  the  view  that  these  pur- 
poses of  the  statute  could  not  be  completely  fulfilled,  in  the  electric 
field,  if  the  operation  and  application  of  the  statute  were  deemed 
to  be  necessarily  confined  to  such  sale  and  distribution  of  elec- 
tricity as  involves  the  exercise  of  local  franchises  and  the  use  of 
public  streets. 

It  is  of  course  true  that  the  Oneonta  case  did  not  involve  the 
question  whether  the  Oneonta  Light  and  Power  Company  was 
oigaged  in  a  puhlic  service,  or  whether  it  was  an  "  electrical  cor- 
poration "  under  the  statute,  or  whether  its  operation  of  a  plant 
for  the  generation  and  sale  of  electricity  was  subject  to  Com- 
mission snpervisi<m.  Ooncededly  the  Oneonta  company  was  a 
public  service  company,  incorporated  to  seek  business  and  serve 
the  general  public  by  generating  and  selling  electricity;  con- 
cededly  it  was  an  "  electrical  corporation,"  within  the  meaning 
of  the  Public  Service  Commissions  Law.  The  company's  only 
business  was  making  and  selling  electricity  to  such  of  the  general 
public  as  was,  or  could  be  brought,  within  reach  of  its  distributing 
system.  From  this  it  may  be  ai^ed  that  the  Oneonta  case 
involved  only  the  question  of  Commission  authority  over  the 
famishing  of  electric  service  wholly  upon  and  by  use  of  private 
property,  by  an  electrical  corporaticn  engaged  in  a  public  calling 
and  clearly  subject  to  Commission  control  in  its  general  affairs. 
At  the  same  time,  acceptance  of  the  reasoning  of  the  learned 
Appellate  Division  for  the  third  department  in  the  Oneonta  case 
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would  appear  to  lead  to  a  concluBion  that  the  Acker,  Merrall  & 
Condit  Company  shoiild  be  r^arded  as  an  "  electrical  corpora- 
tion," competing  pro  tanto  with  the  Edison  Company  in  the 
sale  and  distribution  of  electric  current  If  this  is  so,  the  Com- 
mission should  of  course  not  require  the  Edison  Company  to 
furnish  current  to  the  Acker,  Merrall  &  Condit  Company  to 
enable  the  latter  to  do  what  it  would  not  yet  have  acquired  a 
legal  right  to  do. 

Unfortunately  for  the  resolving  of  this  evident  divergence  of 
view  between  the  two  Appellate  Divisions,  neither  the  Perceval 
nor  the  Oneonta  cases  were  presented  for  the  conaideration  of 
the  Court  of  Appeals,  and  the  questions  remain  undertermined  by 
the  highest  court  of  the  State.  The  Edison  Company  did  not 
appeal  from  the  decision  against  it  in  the  Perceval  case,  and  the 
Court  of  Appeals  diamissed  the  appeal  of  the  company  in  the 
Oneonta  case,  without  considering  the  merits,  on  the  ground 
that  an  appeal  as  of  right  would  not  lie  from  a  unanimous  deci- 
sion of  the  Appellate  Division.  In  general  accord  with  the 
ruling  of  the  Appellate  Division  for  the  third  department  in  the 
Oneonta  case  is  the  more  recent  decision  of  the  same  court  in 
Public  Service  Commiflsion  v,  Bogera  Co.,  184  App.  Div.  705. 
The  J.  &  J.  Rogers  Company,  organized  under  the  Manufacturing 
Corporations  Law  of  1848,  owned  and  operated  an  electric  gene- 
rating plant  in  connection  with  its  manufacturing  business  in 
Ausable  Forks,  Jay  Township,  Essex  couniy.  Its  charter  did 
not  authorize  it  to  engage  in  the  business  of  public  and  com- 
mercial lighting,  crossing  and  uung  public  streets  for  the  pur- 
pose; it  had  no  franchise  from  any  State  or  municipal  source 
for  such  a  thing;  yet  it  had  its  poles  and  wires  in  and  along 
public  streets ;  and  was  selling  electricily,  for  street  lighting  and 
for  commercial' purposes. 

The  Public  Service  Commission  for  the  Second  District  insti- 
tuted a  proceeding,  under  section  74  of  the  Public  Service  Com- 
missions Law,  in  which  the  defendant  company  was  enjoined 
-"  and  commanded  immediately  to  desist  and  wholly  abstain 
from  transmitting  or  distributing  electric  current  over,  throu^. 
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along,  across  or  dnder  ai^  of  the  streets,  highways  or  public 
places  of  the  said  town  of  Jay;  and  from  maintaining  poles 
and  wires  and  other  apparatas  in  said  streets,  highways  and- 
pablic  places  for  sach  transmission  and  distribution  and  from 
in  any  way  nsing  said  streets,  hi^ways  and  public  places  for 
such  transmission  and  distribution,  and  from  engaging  in  the 
business  of  selling  electric  onrrent  in  the  said  town  of  Jay, 
Essex  county,  N.  T." 

On  appeal,  counsel  for  the  J.  &  J.  Bogers  Company  argued 
(1)  that  if  his  client  was  proceeding  in  any  way  in  "Tiolation 
of  law,"  it  was  violating  section  10  of  the  General  Corporation 
Law,  which  prohibits  a  corporation  from  exercising  powers  and 
rights  not  conferred  upon  it;  and  (2)  that  the  Public  Service 
Commission  had  no  jurisdiction  of  a  "  violation  of  law,"  to  wit, 
&e  General  Corporation  Law  and  the  common  law,  I^  the  J.  &  J. 
Ibogers  Company,  because  the  latter  was  not  an  "  electrical 
corporation  "  or  a  company  in  any  way  under  Commission  juris- 
diction. It  was  contended  that  the  Commission  had  no  power 
to  institute  proceedings  to  prevent  a  manufacturing  corporation 
from  violating  the  General  Corporation  Law;  that  the  only 
Temedy  would  be  by  an  action  of  the  Attorney-General. 

In  overruling  this  contention,  the  court  held  that  a  manufactur- 
ing corporation  which  crosses  public  streets  to  sell  electricity  for 
public  and  commercial  lighting  is  an  "  electrical  corporation," 
within  the  meaning  of  the  Public  Service  Commissions  Law, 
and  that  the  Commission  has  authority  to  prevent  a  "  violation 
of  the  law"  by  a  corporation  subject  to  its  jarisdicticm,  evea 
thon^  the  "  law  "  be  the  Gteneral  Corporation  Law  or  the  com- 
mon law,  and  even  though  the  corporation  be  primarily  engaged 
in  the  manafactaring  business. 

"Concededly  the  defendant,"  said  the  court,  through  Mr. 
Jufftice  Woodward,  "  is  a  corporation  'owning,  operating  or 
managing  an  electric  plant,'  and  it  is  not  within  the  exceptions 
(Public  Service  Commissions  Law,  %  2,  subd.  13),  for  it  con- 
cededly does  furnish  electricity  to  persons  other  than  its  ten.ants 
ofi  its  own  premises,  using  the  public  highways  foi  the  purpose." 
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Tbna  the  decision  of  the  Third  BepartmeDt  in  the  3.  &  J. 
Rogers  Company  caee  falls  short  of  controlling  pertinency  upon 
the  question  whether  the  Acker,  Merrall  &  Condit  Company  is 
engaged  in  a  public  service  or  the  question  whether  it  is  an 
"  electrical  corporation  "  subject  to  the  general  joriBdiction  of 
the  Commission.  The  J.  &  J.  Sogers  Company  is  conoededly 
engaged  in  both  public  and  commercial  lighting  for  hire;  it 
crosses  public  streets  and  holds  itself  out  to  sell  current  to  such 
of  the  public  as  desire  its  service.  There  can  be  no  doubt  that 
such  a  company  is  an  "electrical  corporation"  subject  fully  to 
the  jurisdiction  of  the  Commission.  Whether  the  same  rule 
applies  to  a  grocery  or  manufacturing  corporation  which  crosses 
no  streets  and  in  no  way  holds  itself  out  to  serve  the  public, 
except  as  it  contracts  with  one  or  more  neighbors,  on  adjoining 
private  property,  to  sell  them  the  excess  product  of  a  generating 
plant  installed  on  its  own  property  and  operated  primarily  for 
its  own  use,  neither  the  Bogers  case  nor  the  Oneonta  case  can  be 
deemed  to  decide. 

In  this  connection  there  may  be  noted  the  opinions  more 
recently  £Ied  in  the  same  court,  in  People  ex  rel.  Cayuga  Power 
Corp.  T.  Public  Service  Commission,  184  App.  Div.  781.  The 
Cayuga  Power  Corporation  has  been  formed,  in  1915,  to  generate 
and  distribute  "  electricity  upon  or  through  private  property  for 
railroad  or  street  railroad  purposes,  or  for  its  own  use,  or  for  the 
use  of  its  tenants  " —  in  other  words,  its  activities  were  expressly 
limited  by  its  charter  so  as  to  keep  it  out  of  the  cat^ory  of  an 
"  electrical  corporation  "  under  the  Public  Service  Commissions 
Law.  In  1916,  pursuant  to  section  18  of  the  Stock  Corporation 
Law,  it  altered  its  certificate  by  incorporating  into  it  a  statement 
of  the  purposes  for  which  a  corporation  should  and  would  be 
formed  to  do  a  general  public  lighting  business.  The  Commis- 
sion denied  its  application  for  permission  to  eiercise  a  franchise 
which  it  obtained  to  do  a  public  lighting  business  in  several 
towns,  on  the  ground  that  the  company  was  not  legally  incor- 
porated to  do  a  lighting  business. 

On  c^iorari  before  the  Appellate  Division  fox  the  third 
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department,  a  majority  of  the  court  held  that  this  ruling  aM  to 
the  legality  of  the  relator'a  corporate  right  to  do  a  puhlic  lighting 
business  was  error.  Mr.  Justice  Woodward,  who  wrote  the 
opinion  of  the  court  in  the  J.  &  J.  Rogers  Company  case,  dis:- 
sented.  Neither  the  majority  nor  the  minority  grounds  involved 
the  question  here  presented  as  to  the  status  of  the  Acker,  Merrall 
&  Condit  Company,  but  Mr.  Justice  Woodward  went  out  of  his 
way  to  point  out  certain  bearings  of  the  matter,  evidently  out 
of  a  desire  to  clarify  the  scope  of  the  Eogers  decision.  The  fol- 
lowing statement  from  hts  opinion  in  the  Cayuga  Power  Corpo- 
ration case  is  at  least  illuminative  as  to  what  he  intended  to 
hold  iu  the  Bogera  case:  "A  corporation  organized  under  the 
Business  Corporations  Law  for  the  purpose  of  generating  and 
distributing  electricity  solely  on  or  through  private  property  for 
railroad  or  street  railroad  purposes,  or  for  its  own  use  or  the  use  of 
its  tenants,  clearly  excludes  all  idea  of  such  a  corporation  as  is 
provided  for  in  the  Transportation  Corporations  Law,  and  the 
Business  Corporations  Law  itself,  by  excepting  transportation  cor- 
porations from  the  lawful  businesses  which  may  be  transacted 
by  business  corporations,  shows  conclusively  that  the  powers  of 
a  transportation  corporation  are  not  of  the  '  same  general  char- 
acter '  as  those  which  are  provided  for  in  the  Business  Corpora- 
tions Law.  To  manufacture  electricity  for  purely  private  pur- 
poses, involving  no  use  of  public  streets  and  places,  is  simply 
a  manufacturing  enterprise,  like  the  operation  of  any  other 
productive  plant  It  is  the  primary  purpose  to  produce  the 
current.  In  the  case  of  a  transportation  corporation  the  pro- 
duction of  electricity  is  merely  incidental  to  the  primary  purpose 
of  furnishing  the  community  with  light,  heat  and  power,  as  the 
primary  purpose  of  a  railroad  is  to  carry  freight  and  passengers 
for  the  public,  and  the  two  enterprises  are  distinct  and  come 
imder  entirely  different  relations  to  the  State  and  its  citizens. 
The  one  is  subject  to  no  other  control  than  that  which  prevails  in 
the  case  of  a  grist  mill  or  tannery ;  the  other,  from  considerations 
of  public  polity,  is  made  subject  to  the  supervision  of  the  Public 
Service   Commission,  and  it  was  the  purpose  of  the  Public 


^d  by  Google 


State  Depabtmert  Rbpobts 


Public  Service  CommiaBioD,  First  Diitrict 


Service  Commisaionfl  Law  tbat  the  activitiee  of  transportation 
corporations,  created  after  the  eDactment  of  tbat  law,  at  least, 
should  be  subject  to  supervision  and  control  from  the  beginning. 
This  coiild  not  be  avoided  directly  by  an  electrical  corporation, 
as  defined  in  the  Public  Service  Commissions  Law,  and  the 
courts  do  not  permit  tbat  to  be  done  indirectly  which  may  not 
be  done  directly.     (Holmes  v.  Mead,  62  N.  T.  333,  340.)" 

Upon  the  whole  Eituation,  I  do  not  believe  that  a  wholesale 
grocery  corporation  which  generates  and  sells  electric  current  to 
two  or  three  neighboring  buildings  is,  as  a  matter  of  law  or  necea- 
sarily  as  a  matter  of  fact,  engaged  in  a  public  calling  or  com- 
prised within  the  statutory  cat^ory  of  an  "  electrical  corporation." 
I  do  not  believe  the  Public  Service  Commissions  Law  relates  to 
every  corporation  which  generates  and  sells  electricity,  or  that 
every  sale  of  current  is  subject  to  Commission  control.  The  Pub- 
lic Service  Commissions  Law  confers  jurisdiction  over  the  publie 
calling,  the  business  of  selling  electricity  to  the  general  publio 
as  a  means  of  revenue  —  not  the  incidental  disposal  of  surplus 
current  to  neighboring  buildings.  Whether  a  given  concern 
selling  electricity  is  as  such  engaged  in  a  public  calling  is,  in  the 
first  instance,  a  question  of  fact  for  decision  by  the  Commission 
and  then,  of  course,  a  question  of  law  upon  all  the  facts  as  found. 
I  do  not  belive  that  it  can  be  said  that,  as  a  matter  of  lav,  the 
Acker,  Merrall  &  Condit  Company  is  necessarily  taken  out  of  the 
category  of  a  public  service  corporation  because  its  principal 
business  is  commercial,  or  because  it  has  no  franchise,  or  because 
it  crosses  no  public  streets,  or  because  it  crosses  only  adjacent 
private  property,  in  supplying  current  to  nearby  buildings,  or 
because  its  electric  business  is  confined  to  a  single  block.  On  the 
other  hand,  I  do  not  believe  that  it  can  be  said  tbat,  as  a  matter  of 
law,  the  Acker,  Merrall  &  Condit  Company  becomes  a  public 
service  corporation  merely  because  it  sells  current  to  persons 
other  than  its  tenants,  on  premises  outside  its  own  building.  The 
question  is  one  of  fact  upon  the  whole  situation  disclosed,  and  no 
one  factor  is  decisive  or  controlling.  The  fact  that  no  public 
streets  or  public  property  is  traversed  is  pertinent,  but  not 


^d  by  Google 


AcKBB,  Meesall  &  Coin)iT  Co.  r.  N.  T.  Euison  Co.     141 
Public  Serrice  ConuniaBion,  First  District  [Vol.  IB] 

decisive.  The  fact  that  so  puhlic  franchiseB  are  possessed  or 
seeded  is  pertinent,  hut  not  controlling.  The  fact  that  only 
adjacent  buildings  are  served  is  material,  hut  not  determinative. 
The  fact  that  current  is  sold  only  within  a  single  block  has  a  bear- 
ing, but  I  do  not  hold  that  a  company  mi^t  not  be  engaged  in  a 
public  busiueas  and  still  confined  within  an  area  bounded  by 
public  streets.  The  fact  that  the  company  is  a  business  corpora- 
tion, engaged  primarily  in  mercantile  and  commercial  lines,  aiid 
that  its  sale  of  surplus  current  is  only  incidraital,  are  pertinent, 
but  not  decisive,  factors.  The  question  is  one  to  be  decided  from 
all  the  pertinent  circumstances  of  the  particular  case. 

Applying  these  considerations  to  the  Acker,  Merrall  &  Condit 
Company,  I  find  that  it  ia  not  engaged  in  a  public  calling  as  a 
vendor  of  electricity  and  that  it  is  not  an  "  electrical  corpora- 
tion "  within  the  scope  of  Commission  jurisdiction.  The  facts 
upon  which  this  finding  is  based  have  already  been  summarized 
in  detail.  Upon  the  whole  situation,  I  believe  that  this  Com- 
mission should  follow  the  plain  indication  of  view  on  the  part 
of  the  Appellate  Division  for  this  department  in  the  Perceval 
case,  and  rule  that  the  Acker,  Herrall  &  Condit  Company  is 
not  an  "  electrical  corporation  "  subject  to  the  jurisdiction  of  the 
Commission  or  a  company  "  competing  "  with  the  Edison  Com- 
pany in  the  electric  business. 

Support  for  this  view  of  the  Commission's  jurisdiction,  and 
corresponding  negation  of  the  earlier  view  of  the  Appellate  Divi- 
sion for  the  third  department,  as  apparently  expressed  in  the 
Oneouta  case,  may  be  found  in  several  sections  of  the  Public  Serv- 
ice Cimtraissions  Law,  defining  the  powers  and  jurisdictions  of 
the  Commission  over  gas  and  electric  companies.  Subdivision  1 
of  section  66  provides:  "Each  commission  shall  within  its  juris- 
dictitm  have  general  supervision  of  all  gas  corporations  and  elec- 
tric corporations  having  authority  under  any  general  or  special 
law  or  under  any  charier  or  franchise  to  lay  down,  erect  or  main- 
tain wires,  pipes,  conduits,  ducts  or  other  fixtures  in,  over  or  under 
the  gtreets,  highways  and  puhlic  places  of  any  municipality,  for 
the  purpose  of  furnishing  or  distributing  gas  or  for  furnishing 
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or  transmitting  electricity  for  light,  heat  or  power,  or  main- 
taining  all  gas  plants  and  electric  plants  owned,  leaded  or  operated 
by  any  gas  corporations  or  electrical  corporations." 

Sabdivisiou  6  of  section  66  provides,  in  part ;  "  *  *  *  when- 
ever the  commission  shall  be  of  opinion,  after  a  heating  had 
upon  its  own  motion  or  upon  complaint,  that  the  proper^,  equip- 
ment or  appliances  of  any  such  person,  corporation  or  municipal- 
ity are  unsafe,  inefBeient  or  inadequate,  the  commission  shall 
determine  and  prescribe  the  safe,  ^viient  and  adequate  property, 
equipment  and  appliances  thereafter  to  be  used,  maintained  and 
operated  for  the  secority  and  accommodation  of  the  public  and 
in  compliance  vnth  the  provisions  of  law  and  of  their  franchisa 
and  charters." 

Section  68  of  the  Public  Service  Commissions  Law  shows 
clearly  that  it  relates  to  construction  and  operation  requiring  the 
precedent  "  consent "  op  local  franchise  from  the  "  local  authori- 
ties" :  "No  gas  corporation  or  electrical  corporation  shall  begin 
constructiiHi  of  a  gas  plant  or  electric  plant  without  first  having 
obtained  the  permission  and  approval  of  the  commission  of  each 
district  within  which  any  part  of  the  work  of  construction  is  to  bo 
performed.  No  such  corporation  shall  exercise  any  ri^t  or  privi- 
l^e  under  any  franchise  hereafter  granted,  or  under  any  fran- 
chise heretofore  granted  but  not  heretofore  actually  exercised,  or 
the  exercise  of  which  shall  have  been  suspended  for  more  than 
one  year,  without  £rst  having  obtained  the  permission  and 
approval  of  the  proper  commisBiou.  Before  such  certifi- 
cate shall  be  issued  a  certified  copy  of  the  charter  of 
such  corporatifm  shall  be  filed  in  the  office  of  the 
commission,  together  with  a  verified  statement  of  the  presi- 
dent and  secretary  of  the  corporation,  showing  that  it  has  received 
the  required  consent  of  the  proper  municipai  authorities.  The 
commission  within  whose  district  such  construction  is  to  be  made, 
or  within  whose  district  such  right,  privilege  or  franchise  is  to 
be  exercised,  shall  have  power  to  grant  the  permission  and 
approval  herein  specified  whenever  it  shall  after  due  hearing 
determine  that  such  constmction  or  such  exercise  of  the  ri^t. 
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privil^e  or  franchise  is  uecessaiy  or  convenient  for  the  public 
service." 

The  rate-iegulation  aectiouB  likewise  seem  plainly  to  relate  to 
companies  which  have  to  obtain  a  consent  or  franchise  from  the 
monieipal  aathorities  before  beginning  to  sell  gas.  Section  71 
provides:  "JJpoa  the  complaint  in  vmting  of  the  mayor  of  a  city, 
the  tmstees  of  a  viUage  or  the  town  board  of  a  town  in  which 
a  person  or  corporation  is  authorized  to  manufMture,  sell  or 
^'^PP^y  9'^  Of  electricity  for  heat,  light  or  power,  or  upon  the 
complaint  in  writing  of  not  lees  than  one  hundred  customers  or 
purchasers,"  etc; 

I  accordingly  reach  the  conclusion  that  the  Acker,  Merrall  & 
Condit  Company  was  not  required  to  comply  with  the  provisions  of 
secticm  68  or  other  provisitHis  of  the  Public  Service  Commissions 
Law,  before  selling  electricity  or  while  engaged  in  thst  business  to 
the  extent  to  ndiich  it  is  now  engaged.  It  follows  that  the  Edison 
Company  has  no  right  or  reason  to  refuse  the  requested  service  to 
the  Acker,  Merrall  &  Condit  Company. 

The  New  York  Edison  Company  offered  proof  of  various  prac- 
tical considerations  showing  the  cost  and  di£Bculty  of  affording  to 
compsnipR  like  the  Acker,  Merrall  &  Condit  Company  service  such 
as  that  contemplated  by  the  pending  application.  The  merits  of 
the  Edison  Company's  contentions  in  these  respects  are  not  now 
passed  upon.  Th^  will  become  pertinent  in  a  proceeding,  upon 
the  application  of  the  Edison  Company,  to  fix  the  rate  chargeable 
l^  it  for  such  service  as  that  here  under  consideration.  As  the 
Appellate  Division  pointed  out  in  the  Perceval  case,  these 
elements  go  to  the  question  of  the  proper  charges  for  the  service, 
and  not  to  the  question  whethw  the  service  should  be  granted  or 


The  Edison  Company  should  accept  unconditionally  the  pend- 
ing application. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
December  31,  1918,  made  the  following  order: 

Bt  the  CouMission'. —  A  hearing  having  been  duly  had  by 
and  before  the  Commission  in  this  proceeding  on  Febmaiy  16 
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and  25  and  December  4,  11  and  13,  1918,  Arthni  S.  Ltuia  and 
Kdwin  L.  Ealidi,  appearing  for  the  complainant,  Acker,  Merrall 
&  Cosdit  Company;  Beardaley,  Hemmens  St  Taylor,  by  Henry 
J.  Hemmena  appearing  for  tbe  defendant,  the  New  York  Edisoa 
Company;  William  L.  Ransom,  oounsel  to  tbe  Commission,  and 
Jacob  H.  Goetz,  aasiatant  counsel,  attending  in  b^alf  of  the  Com- 
mission; and  the  Commission  being  of  opinion  after  such  hearing 
that  the  act  of  the  New  York  Edison  Company  in  failing  and 
refusing  to  supply  electric  current  for  light  and  power  purposes 
to  the  Acker,  Merrall  &  Condit  Company  as  a  reserve,  auxiliary 
or  breakdown  to  a  private  electric  or  generating  plant  upon  the 
premises  known  as  No.  366  Fifth  avenue  in  the  borou^  of 
Manhattan,  city  of  New  York,  in  accordance  with  the  tariff  sched- 
nle  of  the  New  York  Edison  Company  now  on  file  with  the  Com- 
missim,  is  unjust,  unreasonable  and  unjustly  discriminatory,  and 
that  the  New  York  Edison  Ccmipany  should  be  required  to  furnish 
such  service  to  the  Acker,  Merrall  &  Condit  Company,  it  is 

Ordered  that  the  New  York  Edison  Company  be,  and  hereby 
is,  directed  to  furnish  to  the  Acker,  Merrall  &  Condit  Company 
electric  current  and  electric  service  for  light  and  power  purposes 
to  be  used  as  a  reserve,  auxiliary  or  breakdown  to  a  private 
.  electric  or  generating  plant  upon  the  premises  known  as  No.  366 
Eiftb  aveDue  in  the  borough  of  Manhattan,  city  of  New  York, 
in  the  quantity  and  at  the  rate  for  which  tbe  Acker,  Merrall  St 
Condit  Company  shall  offer  to  enter  into  an  agreement  with  the 
New  York  Edison  Company  in  accordance  with  the  form  of 
agreement  provided  by  the  rate  schedule  of  tbe  New  Yoit  Edi- 
son Company  now  on  file  with  the  Commission,  but  without, 
however,  the  inclusion  therein  of  any  condition  or  restriction  as 
to  the  use  of  current  outside  of  the  said  premises. 

Further  ordered  that  the  New  York  Edison  Company  be  and 
hereby  is  directed  to  furnish  the  service  above  described  within 
two  weeks  from  the  date  of  the  signing,  or  of  an  offer  for  the 
signing,  by  the  Acker,  Merrall  &  Condit  Company  of  an  agree- 
ment with  the  New  York  Edison  Company  in  accordance  with 
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the  rate  schedule  of  the  Nenv  York  Edison  Company  now  on  file 
with  the  Conunission,  but  without,  however,  the  inclusion  therein 
of  any  condition  or  restriction  as  to  the  use  of  the  current  outside 
of  said  premises,  and  of  the  deposit  by  the  Acker,  Merrall  & 
Condit  Company  of  the  money  which  may  be  required  in  accord- 
ance with  the  provisions  of  section  63  of  the  Transportation 
Corporations  Law. 

Further  ordered  that  this  order  take  effect  forthwith,  and  that 
it  shall  continue  in  force  unless  and  until  abrogated  or  changed 
by  the  Conunission,  and  that  within  ten  days  after  the  service 
thereof  the  New  York  Edison  Company  notify  the  Commission 
whether  the  terms  are  accepted  and  will  be  obeyed. 


In  the  Matter  of  the  Complaint  of  William  H.  Jackson  Com- 
PANT  against  Thb  Edison  Elbcteio  Illuminatinq  Company 
OF  Brooklyn  as  to  its  Alleged  Refusal  to  Furnish  Electric 
Current  for  Power  Purposes  at  Noa.  335-336  Carroll  Street, 
in  the  Borough  of  Brooklyn,  City  of  New  York 

Case  No.  2346 

(Public  Servioe  CommiMion,  First  District,  December  27,  1918) 

An  dectric  illtunliutiiig  coi>9«ii;  ccnnot  be  permitted  to  impose  upon  a  whole- 
sale consumer  my  fuitlier  conditions  or  regulatioiis  fot  sssuiins  a 
minimum  quantity  of  consumption  than  it  imposes  upon  its  other  whole- 


The  eomplainent  company  ledcs  to  have  the  Edison  Electric  Illuminat- 
ing Compony  furnish  it  aa  a  wholesale  consumer  with  the  additional 
quantity  of  electric  current  for  which  it  has  made  application.  The 
defendant  company  is  willing  to  supply  additionHl  current  aa  desired  but 
insists  upon  a  special  provision  or  rider  to  the  proposed  contract  between 
the  compauiea  whereby  the  plaintiff  will  advance  or  prepay  $ZS,000  to 
the  illuminating  company  as  condition  precedent  to  securing  such 
■ervice,  this  sum  to  be  in  the  nature  of  a  deposit  for  connection  against 
which  bills  for  current  to  the  amount  of  60  per  cent  of  such  bills  will 
be  diarged  until  the  amount  of  deposit  la  refunded.  From  tha  evidence 
Stati  Dipt.  Rsft.— Toi.  18        10 
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CMUpriaiDg  tha  recordi  in  thii  case  tbe  ConuniBsion  flnda  tbmt  the 
defendant  ii  not  rendering  adequate  aerrice  to  a  consumer  it  haa  alreadj 
Hrved,  and  does  not  have  adequate  facilities  (i,  e.,  cables  and  wires  run- 
ning from  its  aab-atatlou  under  these  rarious  streets)  to  render  auch  aerv- 
iee,  and  refuaea  to  proyide  the  same,  tha  remedial  power  of  the  Commis- 
■ion  which  has  been  invoked  by  the  complainant  must  here  be  exercised. 
Held,  that  the  defendant's  facilities  are  inadequate  for  rendering  proper 
•errica  to  the  oomplainant  and  that  the  defendant  should  be  ordered 
to  provide  luch  facilities  and  equipment,  aa  may  be  neceoaary  to  render 
adequate  service  to  the  complainant,  in  the  furnishing  of  electric  current 
in  the  quantity  and  at  the  rate  for  which  the  complainant  ahall  offer  to 
enter  into  an  agreement  with  such  defendant  in  accordance  with  the  rate 
•ehedulea  of  defendant  on  file  with  tbe  Cammisaion,  but  without  the 
lucluaicm  therein  of  the  proposed  rider;  that  tbe  plant  of  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  ia  inadequate  for  the  fumieh- 
ing  of  electric  current  to  the  complainant's  premiaea  and  that  It  should 
be  required  to  improve  and  extend  its  plant  so  that  it  shall  be  adequate 
to  furnish  complainant  at  the  said  premises  with  electric  current  for 
light  and  power  purposea  and  that  the  defendant  be  required  to  supply 
the  additional  current  at  the  rates  now  on  &le  with  the  Commission, 
but  without   the   inclusion  therein  of   the   proposed   rider. 

Oedwat,  Commissioner. —  Thia  proceeding  turna  upon  the 
question  whether  the  Edison  Electric  Illuminating  Company  of 
Brooklyn  has  a  right  to  incorporate  its  "  standard  contract  rider 
No.  i"  in  the  form  of  contract  offered  the  complainant,  and 
require  the  complainant  to  advance  or  prepay  $25,000  to  the 
company,  as  conditions  precedent  to  the  Edison  Company's  sup- 
plying the  complainant  with  the  additional  quantity  of  electric 
current  for  which  it  has  made  application.  "  Rider  No.  4  "  is  as 
follows:  "As  the  undersigned  premises  are  over  100  feet  from 
the  Company's  mains,  or  separated  therefrom  hy  serious  ohstacles 
(fiee  section  62  of  tbe  Transportation  Law),  the  undersigned 

agrees  to  pay  a  deposit  of  Dollars  for  connection, 

against  which  bills  for  current  to  the  amount  of  fifty  per  cent  of 
such  bills  will  be  charged  until  the  amount  of  deposit  is  refunded." 

Tbe  complainant  is  ready,  willing  and  eager  to  sign  the  com- 
pany's standard  form  of  contract,  and  to  conform  to  its  tariff 
requirements,  except  that  it  objects  to  the  inclusion  of  this  "rider  " 
and  tbe  demanding  of  a  $25,000  prepayment  or  deposit.  Tbe  Edi- 
son Company  is  ready  to  give  the  complainant  a  c<mtraot  in  its 
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standard  form,  with  the  addition  of  this  "  rider  "  and  is  ready  to 
famish  the  service  as  requested,  if  the  complainant  will  sign  the 
eoBtract  with  such  a  **  rider  "  and  then  will  make  the  deposit  stipu- 
lated therein. 

The  complainant,  the  William  H,  Jackson  Company,  has  a  fac- 
tory at  No.  335  Carroll  street,  Brooklyn,  for  the  manufacture  of 
iron  and  bronze  works.  During  the  war,  the  capacity  of  the  plant 
has  been  occupied  in  work  under  contract  for  the  Federal  govern- 
ment. The  factory  contains  an  electric  plant,  by  means  of  which 
the  Jackson  Company  has  been  generating  a  part  of  the  electric 
current  used  by  it  for  light  and  power  uses.  A  part  of  the  cur- 
rent used  by  it  during  the  night,  and  such  current  as  is  required 
for  "  breakdown  "  service  during  the  day,  has  been  and  is  being 
furnished  by  the  Edison  Electric  Illuminating  Company  lof 
Brooklyn.  The  complainant  has  for  some  months  desired  to  dis- 
continue altogether  ite  generation  of  current,  and  to  buy  from  the 
Edison  Company  all  of  the  current  it  needs,  by  day  or  night 
Acting  upon  what  it  believed  was  an  estimate  of  its  requirements 
and  an  offer  by  the  Edison  Company  to  furnish  this  additional 
current,  the  complainant  added  substantially  to  its  motor  equip- 
ment end  changed  its  electric  plant,  at  an  expense  of  approxi- 
mately 910,000,  in  order  to  be  ready  to  use  the  anticipated  increase 
in  service  from  the  Edison  Company,  The  Jackson  Company 
has  been  receiving,  under  its  existing  contract  with  the  Edison 
Company  eighteen  kilowatts  to  twenty  kilowatts  monthly,  of  sup- 
plemental and  break-down  service.  Under  the  new  arrangement, 
Edison  Company  estimated  that  the  complainant  would  require 
about  two  hundred  kilowatts  monthly,  although  the  complainant 
felt  that  this  calculation  of  its  requirements  was  probably  high. 

When  the  complainant  came  to  sign  a  contract  for  this  increased 
quantity  of  current,  it  found  that  the  Edison  Company  insisted 
that  "  rider  No.  4  "  be  incorporated  in  the  standard  contract  and 
that  a  prepayment  approximating  $25,000  be  made.  The  Edison 
Company  refusing  to  give  the  Jackson  Company  a  contract  and 
increased  supply  of  current  on  any  other  basis,  the  Jackson  Com- 
pany bron^t  this  complaint  before  the  CommisaitaL 
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The  ducts  and  wires  of  the  Edison  Company  estand  in  Camdl 
street  past  points  only  a  few  feet  —  far  less  than  100  —  from  the 
premises  of  the  consumer.  No  prepayment  or  deposit  has  beoi  at 
any  time  required  of  the  Jackson  Company  for  the  current  now 
supplied  to  it,  and  "  rider  No.  4  "  does  not  appear  in  the  contract 
now  in  force  between  the  Ja<^son  Company  and  the  Kdison  Com- 
pany. The  nearest  substation  of  the  Edison  Company  —  the  anb- 
station  from  which  comes  the  current  now  sold  to  the  Jackson 
Company  —  is  several  blocks  away.  Before  the  point  is  reached 
where  wires  are  carried  into  the  plant  of  the  Jackson  Company,  the 
current  passes  along  cables  laid  in  the  ducts  under  a  number  of 
intervening  streets.  Between  the  sub-station  and  the  Jackson  Com- 
pany's plant  "  a  great  many  people  " —  similar  industrial  estab- 
lishments—  are  supplied  from  these  lines.  Because  the  present 
aggregate  demand  of  aU  of  these  intermediate  consumers  and  the 
Jackson  Company  is  such  that,  during  the  continuance  of  that 
demand,  175  kilowatts  more  of  current  could  not  be  brou^t 
through  to  Carroll  street  without  the  enlargement  of  existing  trans- 
mission cables  or  the  insertion  of  an  additional  cable  in  the  duct 
leading  from  the  sub-station,  the  Edison  Company  refused  to  fur- 
nish the  additional  175  kilowatts  of  current  to  the  complainant, 
unless  the  latter  will  prepay  or  advance  the  cost  of  such  a  new 
transmission  cable,  all  the  way  from  the  sub-station  to  the  point  in 
Carroll  street  from  which  the  company's  wires  are  now  carried 
into  the  Jackson  Company's  plant  If  these  intermediate  con- 
sumers should  cease  to  use  so  much  current,  the  Edison  Company 
frankly  states  that  it  would  then  and  thereafter  supply  the  addi- " 
tional  service  requested  by  the  complainant,  without  insisting  on 
"  rider  No.  4  "  or  a  prepayment  ■ 

As  far  back  as  the  year  1914,  representatives  of  the  Edison 
Company  had  endeavored  to  persuade  the  complainant  of  the 
economy  to  be  gained  through  taking  its  fnll  current  requirements 
from  the  Edison  Ccanpany,  rather  than  from  its  own  private 
plant,  but  it  was  not  until  nearly  the  middle  of  1917  that  the  com- 
plainant's general  manager,  prompted  by  an  earlier  solicitation  of 
the  Edison  Company  in  March  1917,  entered  upon  preliminary 
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negotiations  with  the  Edison  Company  for  securing  from  the 
latter  the  exclusive  sapplj  of  all  the  current  required  in  its  factory. 
On  May  3,  1917,  the  representatives  of  the  Edison  Company  aub- 
mitted  to  the  complainants  a  aurvey  of  the  complainant's  plant, 
and  the  power  consumption  loads  of  the  plant,  and  an  estimate  of 
the  power  consumption  and  coat  if  the  Edison  Company  fur- 
nished all  the  current,  and  if  the  c<snplainant  installed  the  neces- 
saiy  motors  and  equipment  In  reply  to  die  letter  of  May  3, 
1917,  the  complainant  notified  the  Edison  Company  of  its  willing- 
ness to  enter  into  the  standard  form  of  agreement  to  take  the 
service  of  the  Edison  Company  for  all  its  electric  requirements. 
After  recei-ving  the  Edison  Company's  estimate,  the  complainant 
proceeded  to  purchase  and  install  forty-two  electric  motors,  in 
addition  to  twenty  previously  installed,  in  order  to  enable  it  to 
take  from  the  Edison  Company  all  the  current  required  for  the 
factory,  and  the  complainant  now  has  in  its  premises  all  the 
motors  and  switchboard  equipment  necessary  to  take  such  current, 
with  the  exception  of  two  more  motors  which  have  been  contracted 
for  but  not  instaUecL  For  the  purpose  of  getting  ready  to  take 
the  Edison  Company's  exclusive  service,  the  complainant  has 
already  incurred  expenditures  or  liabilities  totalling  nearly 
$10,000.  After  the  complainant  applied  to  the  Edison  Company 
for  the  service,  representatives  of  the  latter  held  out  to  the  com- 
plainant the  expectation  of  securing  the  service  within  a  few 
weeks,  but  in  or  about  the  month  of  June,  1918,  the  Edison  Com- 
pany notified  the  complainant  that  the  service  would  not  be  fur- 
nished unless  the  complainant  deposited  with  the  Edison  Com- 
pany the  sum  of  $25,000,  which  was  the  estimated  cost  of  making 
such  changes  and  improvements  in  the  transmission  lines  and 
equipment  of  the  Edison  Company  as  would  be  required  to  sus- 
tain the  additional  demand  upon  its  system  which  would  result 
frcHu  the  furnishing  of  the  necessary  current  for  the  complainant's 
full  requirements.  The  amount  so  prepaid  was  to  be  "  rebated  " 
to  the  complainant  in  sums  equal  to  one-half  of  the  monthly  bills 
for  electricity. 
The  chief  question  argued  1^  counsel  and  discussed  in  their 
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_  briefs  IB  whether,  under  the  circumstances  of  this  case,  the  Jack- 
son Company  is  entitled,  und«r  the  provisions  of  section  63  of  the 
Transportation  Corporations  Law,  to  demand  and  receive  from  the 
Edison  Company  the  service  required  by  it  without  making  the 
deposit  or  prepayment  demanded.  The  answer  to  this  question 
depends  mainly  upon  whether  the  Jackson  Ctanpany's  building 
is  within  100  feet  of  the  Edison  Company's  wires  within  the  mean- 
ing of  that  section  The  Edison  Company  insists  that  that  sec- 
tion does  not  apply  to  such  a  case  as  this,  where  its  wires,  as  at 
present  constructed,  are  not  adequate  to  supply  the  complainant's 
needs  and  it  will  be  necessary  to  lay  an  additional  wire  or  wires, 
and  it  relies  upon  the  case  of  Moore  v.  Champlain  Electric  Com- 
pany, 88  App.  Div.  289.  In  my  opinion,  that  case  is  distinguish- 
able. In  that  case  the  wire  was  not  adapted  for  domestic  or  com- 
mercial purposes,  but  solely  for  municipal  street  lighting,  and 
was  not  intended  to  be  used  and  could  not  be  used  or  adapted  for 
domestic  or  commercial  purposes.  Obviously,  it  was  not  such  a 
wire  as  the  legislature  had  m  mind.  But  in  this  case,  the  wire 
is  intended  to  be,*  and  is,  used  for  domestic  and  commercial  pui^ 
posea,  such  as  the  complainant  has  in  view,  and  is  now  using  it 
for.  Undoubtedly  the  language  of  the  section  covers  such  a  case 
as  this,  and  in  mj  opinion  it  was  the  intention  of  the  legislature 
to  compel  electrical  corporations  to  supply  adequate  service  to 
any  and  every  consumer  within  100  feet  of  its  consumers'  wires. 
This  section  does  not  cover  new  e^ensions  beyond  the  limits  of 
existing  service,  but  it  does  require  that  within  the  limits  of  exist- 
ing domestic  and  commercial  service  the  company  shall  not  refuse 
adequate  service  to  any  consumer  who  desires  it  —  otherwise  the 
company  might  "  pick  and  choose  "  among  its  existing  customers 
and  give  all  of  its  current  to  one  on  the  ground  that  that  one 
needed  it  all,  and  cut  off  entirely  its  other  oustomera  on  the  ground 
that  its  existing  wires  were  only  sufBcirait  to  serve  the  one. 

The  defendant's  contention  that  aectirai  62  of  the  Transporta- 
tion Corporations  Law  only  applies  to  applications  for  curroit 
for  lighting  purposes,  and  not  for  power  purposes,  must  be  held 
to  be  unsound  in  view  of  the  decision  of  the  Appellate  DivisioD, 
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first  department  in  Peo^e  ex  rel.  Perceval  t.  Pnblic  Serrioe 
Commission,  163  App.  Div.  705,  and  tlie  proviaiona  of  section 
65,  subdivision  3,  of  the  Public  Service  Commissions  Law,  it 
appearing  that  the  defendant  supplies  current  for  powex  purposes 
to  other  customers  on  this  same  line. 

Nor  is  there  amy  force  in  the  defendant's  argument  that  th« 
last  sentence  of  section  62  of  the  Transportation  Corpoiations 
Law  jnstifies  its  demand  for  a  deposit  of  $25,000,  the  coat  of  lay- 
ing the  additional  main.  The  case  of  Moore  v.  Champlain  Electric 
Co.,  88  App.  Div.  289,  holds  that  this  provision  applies  not  to  the 
street  or  supply  wire  but  only  to  the  wire  ^tending  from  the 
street  supply  wire  to  the  applicant's  premises,  a  construction 
which  seems  obviously  to  follow  from  the  words  "  the  cost  of  hU 
portion  of  the  pipe  or  wire  required  to  be  laid."  Moreover,  the 
defendant  admitted  on  the  hearing  that  it  did  not  require  this 
deposit  from  other  applicants  within  100  feet  of  its  wires,  and 
hence  it  is  forbidden  by  section  65,  subdivision  3,  of  the  Public 
Service  Commissions  Law,  to  make  this  discrimination  against 
the  complainant. 

But  there  is  also  another  ground  upon  which  the  Commission 
should  decide  that  the  act  and  regulation  of  the  Edison  Company 
in  refusing  to  provide  reasonably  adequate  facilities  and  equip- 
ment, and  to  render  adequate  service  to  one  of  ita  present  con- 
somers,  the  complainant,  unless  the  complainant  incorporate 
"  rider  No,  4  "  in  the  contract  and  deposit  with  the  Edison  Com- 
pany the  sum  of  $25,000,  is  unjust,  unlawful  or  unreasonable. 

There  is  no  provision  in  the  rate  tariff  of  the  Edison  Company 
for  the  exaction  of  such  a  condition  to  the  giving  of  adequate 
service  to  consumers  in  cases  in  which  the  plant  or  its  equipment 
of  the  Edison  Company  is  inadequate  to  meet  the  consumers' 
requirements  which  could  fairly  be  anticipated  by  the  Edison 
Company. 

If  there  were  such  a  provision,  it  would  be  of  no  validity,  in 
view  of  the  company's  statutory  and  common-law  obligation  to 
xendet  adequate  service  to  its  consumers.  No  such  regulation 
is  applied  to  other  consumers  of  the  Edison  Company  when  the 
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existing  facUitieB  and  equipment  of  the  company  become  inade- 
quate to  render  the  service  required  b;  aucb  consumers,  and  the 
attempted  exaction  from  this  complainant,  of  a  sum  approximating 
the  cost  of  construction  as  a  condition  to  tbe  fulfillment  by  the 
Edison  Company  of  its  duty  to  render  adequate  service  and  to 
make  its  transmission  and  distribution  wires  and  cables  adequate 
therefor,  is  an  undue  discrimination  against  the  complainant. 

Section  65,  subdivisions  1  and  3,  of  the  Public  Service  Com- 
missions Law  provides  in  part  as  follows: 

"  1.  Every  gas  corporation,  every  electrical  corporation  and 
every  municipality  shall  furnish  and  provide  such  service, 
instrumentalities  and  facilities  as  shall  be  safe  and  adequate  and 
in  all  respects  just  and  reasonable.     »    •     « 

"  No  gas  corporation,  electrical  corporation  or  municipality 
shall  make  or  grant  any  undue  or  unreasonable  preference  or 
advantage  to  any  person,  corporation  or  locality,  or  to  any  par- 
ticular description  of  service  in  any  respect  whatsoever,  or  sub- 
ject any  particular  person,  corporation  or  locality  or  any  particu- 
lar description  of  service  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever." 

This  is  but  a  statutory  reiteration  of  a  common-lav  obliga- 
tion. To  enforce  the  adequate-service  duty  of  the  corporation, 
powers  are  conferred  upon  the  Commission,  by  the  following 
further  provisions  of  the  same  statute: 

"§  66.  General  Powers  of  Commissions  in  respect  to  Oas  and 
Electricity,  Each  Commission  shall  within  its  jurisdiction: 
»    *    » 

"2.  *  *  *  have  power  to  order  reasonable  improvementa 
and  extensions  of  the  works,  wires,  poles,  lines,  conduits,  ducts 
and  other  reasonable  devices,  apparatus  and  property  of  gas 
corporations,  electrical  corporations  and  municipalities.  •    •    • 

"  5.  Examine  all  persona,  corporations  and  municipalities 
under  its  supervision  and  keep  informed  as  to  the  methods, 
practices,  regulations  and  property  employed  by  them  in  the 
transaction  of  their  business.  Whenever  the  commission  shell 
be  of  opinion,  after  a  hearing  had  upon  its  own  motion  or  upon 
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ctHnplaint,  tbat  the  rates  or  charges  or  the  acta  or  regulations  of 
any  each  person,  corporation  or  municipally  ere  TUijust,  unrea- 
sonable, unjustly  discriminatory  or  unduly  preferential  or  in 
Anywise  in  violation  of  any  provinon  of  law,  the  commiBsion 
shall  determuie  and  prescribe  the  just  and  reasonable  rates  and 
charges  thereafter  to  be  in  force  for  the  service  to  be  furnished 
notwithstanding  that  a  higher  rate  or  charge  has  heretofore  been 
authorized  by  statute,  and  the  just  and  reasonable  acts  and  regu- 
lations to  be  done  and  observed;  and  wh^iever  the  commission 
diall  be  of  opinion,  after  a  hearing  had  upon  its  own  motion 
or  upon  complaint,  that  the  property,  equipment  or  appliances 
of  any  such  person,  corporation  or  municipality  are  unsafe,  ineffi- 
cient or  inadequate,  the  commission  shall  determine  and  pre- 
scribe the  safe,  efficient  and  adequate  property,  equipment  and 
appliances  thereafter  to  be  used,  maintained  and  operated  for 
the  security  and  accommodation  of  Hie  public  and  in  compliance 
with  the  provisions  of  law  and  of  their  franchises  and  charters." 

As  the  Commission  is  obliged,  from  the  evidence  comprising 
the  record  in  this  case,  to  find  that  the  defendant  is  not  render^ 
ing  adequate  service  to  a  consumer  it  is  already  serving,  and 
does  not  have  adequate  facilities  (t.  e.  cables  and  wires  running 
from  its  sub-station  under  these  various  streets)  to  render  such 
service,  and  refuses  to  provide  the  same,  the  remedial  power 
of  the  Commission,  which  has  been  invoked  by  the  complainant, 
must  here  be  ex«^:ised 

The  situation  here  presented  is  not  at  all  analogous  to  that  in 
cases  where  the  complainant  has  not  already  become  an  actual 
customer  of  the  public  utility  corporation  and  is  not  yet  receiv- 
ing service.  Such  are  applicants  for  service,  referred  to  in  rider 
4  of  the  Edison  Company's  tariff  schedule,  whose  premises  are 
located  more  than  100  feet  from  the  company's  mains.  In  those 
cases,  subject  to  the  rE$;ulation  of  the  Commission  as  to  their 
reasonableness,  the  utility  corporation  has  a  latitude  as  to  the 
terms  under  which  it  will  extend  its  lines  and  service  for  the 
use  of  the  prospective  customer.  Such  are  the  cases  in  other 
inrisdietions  referred  to  in  defendant's  brief.     But  see  People 
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ex  rel.  N.  Y.  &  Queens  Gas  Co.  t.  McCall,  245  TJ.  S.  34S; 
219  N.  Y.  84.  But  here  tiie  eomplainant  is  actually  a  castomer 
of  the  defendant,  within  the  statatory  distance  from  its  wires, 
and  requires  greater  service  than  the  electrical  corporation  is 
now  giving  it  The  defendant's  legal  du^  is  to  give  reasonable, 
adequate  and  just  service,  and  to  provide  tbe  necessary  facilities 
and  instrumentalities  therefor.  It  cannot,  under  the  definition 
of  reasonable  service  to  those  already  sustaining  to  it  the  rela- 
tionship of  customers,  impose  a  charge  (as  the  prepayment  of 
$26,000  with  the  lose  of  interest  thereon  and  possibly  a  part  of 
the  principal  in  fact  would  be)  in  addition  to  the  rate  for  serv- 
ice demanded  in  accordance  with  its  tariff  schedules  of  all  its  other 
customers  receiving  the  same  kind  of  service  under  similar  condi- 
tions. Nor  can  it  be  said  that  there  is  a  difference  in  "condi- 
tions "  of  service,  for  the  difference  cannot  be  founded  upon  the 
adequacy  of  the  facilities  of  the  defendant  to  serve  one  or  more 
customers  and  the  inadequacy  of  its  facilities  to  serve  another 
customer.  For  example,  a  street  railroad  corporation  could  not 
impose  a  differential  chaige  by  reason  of  the  fact  that  it  has 
the  cars  and  accommodations  for  a  number  of  its  patrons  and 
lacks  the  cars  and  accommodations  for  other  willing- to-be 
passengers. 

It  is  contended  by  the  defendant  that  without  a  reasonable 
assurance  that  the  additional  facilities  will  be  utilized  by  the 
complainant  the  expenditure  to  provide  them  may  be  an  idle 
one,  increasing  carrying  charges  and  expenses  of  service  gener- 
ally. The  defendant  should  not  be  compelled  to  provide  a  plant 
unjustifiably  excessive  over  the  fairly  anticipated  requirements 
for  rendering  adequate  service  to  the  public.  On  the  other  hand, 
the  defendant  may  not  impose  upon  the  complainant  any  other 
conditions  or  regulations  for  assuring  a  minimum  quantity  of 
consumption  to  justify  the  readiness  to  serve  than  it  imposes 
upon  other  wholesale-power  consumers. 

The  Commission  is  impelled  to  the  conclusion  that  the  existing 
facilities  of  the  defendant  are  inadequate  for  rendering  adequate 
service  to  the  complainant,  and  that  the  defendant  should  be 
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ordered  to  proTide  Bucb  facilities  and  equipment,  and  so  increase 
and  improve  its  present  f&cilities  and  equipment,  and  particu- 
larly the  feeders  between  its  sub-station  and  tlie  point  in  the 
street,  opposite  the  premises  of  the  comjdainant,  from  which  the 
company's  wires  now  enter  the  plant,  as  may  be  necessaty  to 
render  adequate  service  to  the  complainant,  in  the  fumiabing 
of  electric  current  in  the  quantity  and  at  the  rate  for  which  the 
complainant  shall  offer  to  enter  into  an  agreement  with  the 
defendant  in  accordance  with  the  forms  of  agreement  provided 
by  the  rate  schedules  of  the  defraidant  on  file  with  the  Commia- 
aion,  hot  without,  however,  the  indusioo  therein  of  "  rider 
No.  4." 

In  accordance  with  the  forgoing  opinion  the  CommiasioQ 
On  December  31, 1918,  made  the  following  order: 

Bt  thb  CoumssioH. — A  hearing  having  been  duly  had  by 
and  before  the  Commission  in  this  proceeding  on  IN'ovember  20, 
1918,  Davies,  Auerbach  &  Cornell,  by  Andrew  Macrery  and 
Charles  £.  Hotchkiss,  appearing  for  the  William  H.  Jackson 
Company,  complainant,  C.  E.  Butz  appearing  for  the  Edison 
Electric  Illuminating  Company  of  Brooklyn,  William  L. 
Bansom,  Counsel  to  the  Commission,  attending  in  behalf  of  the 
Commission ;  and  the  Commission  being  of  opinion  after  such  heai^ 
ing  that  the  act  of  the  Edison  Electric  Illuminating  Company  of 
Brooklyn  in  failing  and  refusing  to  supply  electric  current  for 
light  and  power  purposes  to  the  William  H.  Jackson  Company 
at  the  latter's  premises  at  No.  335  Carroll  street,  borough  of 
Brooklyn,  city  of  New  Tork,  sufficient  in  quantity  to  meet  the 
reasonable  requirements  of  the  William  H.  Jackson  Company  at 
said  premises,  and  in  accordance  with  the  tariff  schedule  of  the 
Edison  Electric  Illuminating  Company  of  Brooklyn,  identified 
as  E.  E.  1  Co.  No.  1.  filed  June  27,  1918,  and  effective  June 
30,  1918,  is  unjust,  unreasonable  and  unjustly  discriminatory, 
and  that  the  property,  equipment  and  appliances  of  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  for  the  supply  of 
electric  current  to  the  said  premises  are  inadequate,  and  that 
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the  Edison  Electric  Uluminating  Company  of  Brooklyn  should 
be  required  to  improve  and  extend  iis  wires,  lines,  ducts  and 
other  devices,  apparatus  and  property  so  as  to  provide  such  serv- 
ice, instrumentalities  and  facilities  as  shall  be  adequate  to  furn- 
ish to  the  William  H.  Jackson  Company  at  the  said  premiaes 
electric  current  for  light  and  power  purposes  as  required  by  it; 
it  is 

Ordered  that  the  Edison  Electric  Illuminating  Company  of 
Brooklyn  be,  and  hereby  is,  directed  to  provide  all  the  necessary 
facilities  and  equipment,  and  so  increase  and  improve  its  present 
facilities  and  equipment,  and  particularly  the  feeders  between 
its  Carroll  street  substation  and  the  point  in  the  street,  opposite 
the  premises  of  the  William  H.  Jackson  Company  at  335  Carroll 
street,  in  the  borough  of  Brooklyn,  New  York  city,  from  which 
the  lines  and  wires  of  the  Edison  Electric  Illuminating  Company 
of  Brooklyn  enter  the  said  premises,  as  may  be  necessary  to 
render  adequate  service  to  the  complainant,  in  the  furnishing  of 
electric  current  for  light  and  power  purposes  in  the  quantity 
and  at  the  rate  for  which  the  William  H.  Jackson  Company 
shall  offer  to  enter  into  an  agreement  with  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  in  accordance  with  the  form 
of  an  agreement  provided  foy  the  rate  schedule  of  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  now  on  file  with  the 
Commission,  but  without,  however,  the  inclusion  therein  of 
"  rider  No,  4," 

Further  ordered  that  the  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn  be,  and  hereby  is,  directed  to  provide  the  said 
facilities  and  equipment  and  improve  the  same  in  the  manner 
hereinbefore  set  forth  within  three  months  from  the  date  of 
the  signing,  or  of  an  offer  for  the  signing,  by  the  William  H. 
Jackson  Company  of  an  agreement  with  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  in  accordance  with  the  rate 
schedule  of  the  Edison  Electric  Illuminating  Company  of 
Brooklyn  now  on  file  with  the  Commission,  but  without,  how- 
ever, the  inclusion  therein  of  tiiet  No.  4,  and  of  the  deposit  by 
the  William  H.   Jackson  Company  with  the  Edison  Electric 
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lUuminating  Company  of  Brooklyn  of  the  money  whicli  may  be 
required  in  accordance  with  the  provisions  of  section  83  of  the 
Transportation   Corporations  Law. 

Farther  ordered  that  this  order  teke  eEFect  forthwith,  and 
fliat  it  continue  in  effect  until  abrogated  or  changed  by  the  Com- 
miBBion,  and  that,  within  ten  days  after  the  service  thereof,  the 
Edison  Electric  Illuminating  Company  of  Brooklyn  notify  the 
Commission  whether  the  terms  thereof  are  accepted  and  will  be 
obeyed. 


In  the  Matter  of  the  Application  of  the  New  YobK  TbjCTSfee 
Company  for  an  Increase  in  the  Rates  and  Charges  Applying 
to  the  Transfer  and  Transportation  of  Baggage  in  New  York 
City 

Case  No.  2340 

(Public  eeiTJce  Cmnmiosioa,  First  District,  December  31,   1018) 

Cticonutaiicea  jastifyliiK  ■&  incicase  in  the  rates  now  duuged  bv  ■  bnggagu 
ezpieu  company  in  ITew  York  dty. 

Hie  New  York  Trenster  Company,  i  joint  atodc  euociation  organized 
onder  tke  Uwa  of  this  State,  ia  a  transporter  of  baggage  to  and  from 
variona  points  in  the  several  boroughs  of  New  York  city.  It  also  operates 
in  the  city  of  Newark,  N.  J.  In  connection  with  tliie  buaineai,  the  com- 
pany has  agreements  with  a  large  number  of  railroad  and  steamahip 
eompanies  having  terminals  in  the  city  of  New  York.  Under  each  of 
tikeae  egreementg  it  has  certain  privileges  from  the  railroad  and  steam- 
ihip  companies  for  which  it  pays  an  annual  compensation.  The  applying 
company  Is  clesrly  under  the  provisions  of  the  Public  Service  Commia- 
UMia  Law.  The  present  application  is  for  permission  to  put  into  effect 
a  new  schedule  of  rates  providing  for  an  increase  of  twenty-five  centa 
per  piece  of  baggage,  the  rate  which  the  company  declares  will  produce 
a  return  sufGcient  to  pay  the  expenses  of  carrying  on  the  business  and 
yielding  a  fair  return  on  the  company's  investment.  From  the  records 
it  appeara  that  the  operating  expensea  of  the  company  have  been  greatly 
increased  by  reascm  of  increases  in  wages,  garage  expenses  and  repairs, 
'nie  record  imqneetionably  shows  that  the  company's  existing  rates  are 
insufficient  to  yield  reaaonable  compensation  for  the  service  rendered. 
A  careful  consideration  of  all  the  facts  including  the  operating  results, 
particularly  for  the  last  five  years,  and  the  average  return  upon  the 
canpany's  inveatment  for  that  period  leads  to  the  eoaduaitm  that  an 
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iacreKM  of  ton  e«nU  for  «tdi  piece  of  baggage  handled  ia  justified  and 
should  be  alloved  for  a  period  of  one  year.  At  that  time  tlie  company 
■hould  restore  the  present  rate  unless  in  tlie  meontinie  the  ConunisBJon 
after  further  hearing  should  otherwise  order.  HtU,  that  the  Nev  York 
Transfer  Company  be  authorized  to  flls  a  new  seliedule  of  rates  providing 
for  an  increase  of  ten  eoits  per  piece  of  baggage;  that  the  present  rates 
are  nnjust  and  unreasonable  and  that  it  is  just  and  reasonable  that  such 
present  rates  should  be  increased  as  hereinbefore  stated.  In  conformity 
with  such  opinion  a  formal  order  was  made  by  the  Ccanmission. 

Obdwat,  Commissioner. — This  is  an  application  by  the  New 
York  Transfer  Company  for  permission  to  charge  an  additional 
twenty-five  cents  for  each  piece  of  baggage  carried  by  it  in  Ner 
York  city. 

The  New  York  Transfer  Company,  a  joint  stock  association 
organized  in  1870  under  tbe  laws  of  this  State,  is  engaged  mainly 
in  the  business  of  transporting  baggage  to,  from  and  between 
railroad  terminals,  steamship  docks  and  other  points  in  the  four 
boroQghs  of  Manhattan,  Brooklyn,  The  Bronx  and  Qneens  in 
New  York  city.  It  also  carries  packages  and  articles  other  than 
baggage  between  points  in  that  city.  It  also  delivers  freight 
from  the  North  Fourth  street  and  Wallabout  freight  stations  of 
the  Pennsylvania  Kailroad  Company  in  Brooklyn  to  points 
within  that  borough  and  makra  deliveries  from  said  Wallabout 
station  to  the  Brooklyn  Navy  Yard.  This  frei^t  business 
amounts  to  from  3^^  to  5  per  cent  of  the  company's  entire  busi- 
ness. In  the  city  of  Newark  a  small  baggage  and  package  busi- 
ness is  carried  <hi,  which  forms  about  3  per  cent  of  its  gross 
business. 

AOKEEMENTS    WITB    KaILBOAD   AND   StEAUSHIP    CoUFAITIXS 

In  connection  with  its  baggage  business  it  has  made  agree- 
ments  with  certain  railroad  and  steamship  companies  whereby 
it  has  acquired  certain  privileges  including  that  of  exclusively 
soliciting  baggage  at  certain  railroad  stations,  ferry  terminals 
and  steamship  docks.  Thus,  it  has  an  agreement  dated  Novem- 
ber 26,  1913,  with  the  Pennsylvania  Eailroad  Company  and  the 
Long  Island  Railroad  Company  under  which  passengers  upon 
or  before  their  arrival  at  the  Pennsylvania  station  or  the  Penn- 
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■ylTimia  tenj  stationB  in  this  city  may  anange  with  the  trans- 
fer compaoj  for  the  transfer  of  their  baggage  to  their  residences 
or  other  places,  inoladtng  the  stations  of  other  railroad  com- 
panies and  Bteamship  lines  in  this  ci^,  or  pro^>ective  passengers 
can  check  throng^  their  baggage  from  residences  or  other  places 
to  points  of  destination  on  the  respective  lines  of  the  Fenn^l- 
Tania  and  Long  Island  companies  operating  from  the  Pennsyl- 
vania station.  The  transfer  company  has  the  exclusive  privil^e 
of  soliciting  baggage  at  that  station  and  on  the  trains  using  that 
■tation  with  similar  privileges  at  the  Pennsylvania  ferry  termin- 
als in  New  York  city.  Proper  facilities  for  carrying  on  its  bnsi- 
nees  including  ticket  office  space  in  the  Pennsylvania  station  are 
afforded  it  Under  the  agreement  the  transfer  company  was 
.  (rfrfigated  to  pay  to  the  Pennsylvania  Railroad  Company  the  sum 
of  $10,000  per  annum,  but  this  amooDt,  it  was  stated  by  the 
transfer  company's  president,  Mr.  S.  W.  Draper,  was  rednced 
to  45,000  from  the  first  of  this  year. 

It  has  a  somewhat  similar  contract  with  the  Central  Railroad 
Company  of  New  Jersey  for  which  it  pays  $600  per  year. 

It  also  has  agreements  permitting  the  exclusive  privilege  of 
BolicitLiig  baggage  from  incoming  passengers  with  the  New  Eng- 
land NavigatitHQ  Company,  the  Hudstm  Navigation  Company, 
flie  Atlantic  and  Pacific  Steamship  Company,  the  United  Fruit 
Ccmipany  and  the  companies  operating  the  Clyde  Line,  the 
Malloty  Line,  the  Savannah  Line,  the  Peoples  Line  and  the 
Albany  Day  Line. 

These  contracts,  apart  from  the  specific  payments  made  under  . 
Kane  of  them,  entail  considerable  expense,  including  the  mainte 
nance  of  agents  or  other  employees  at  railroad  offices,  railroad 
and  ferry  terminals  and  on  the  trains  and  boats,  but  no  doubt 
nsolt  in  the  obtaining  of  a  laige  amount  of  business  for  the 
company. 

The  company  also  has  an  arrangement  with  the  Pennsylvania 
Railroad  Company  under  which  a  freight  delivery  service  is 
operated  from  that  company's  North  Fourth  street  and  WaUa- 
bont  freight  itatioiu  to  parts  of  Brooklyn. 
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JTUBISDICTIOK    OP    THE    CoUUISSIOir 

Under  BubdiTieion  9  of  section  2  of  the  Public  Service  Com- 
missions Law  the  term  "  common  carrier  "  includes  express  com- 
panies, baggage  companies  and  transfer  c<mipAnie3,  but  does 
"  not  include  an  express  company,  baggage  company  or  transfer 
company  unless  the  same  is  operated  wholly  or  in  part  upon  or 
in  connection  with  a  railroad  or  street  railroad," 

Under  section  9-A  the  term  "  baggnge  company "  applies  to 
those  companies  "  engaged  under  contract  or  agreement  with  a 
railroad  company  or  street  railroad  company  in  the  checking  of 
baggage,  or  in  the  collection  and  delivery  of  baggage  between  rail- 
road stations,  or  between  railroad  stations  and  hotels,  residences, 
business  places  or  steamer  docks.  Under  the  same  section  the 
term  "  transfer  company  "  applies  "  to  companies  engaged  under 
contract  or  agreement  with  a  railroad  company  or  street  railroad 
company  in  the  transfer  of  passengers  or  property  between  rail- 
road stations,  or  between  railroad  stations  and  hotels,  residences, 
business  places  or  steamer  docks." 

The  New  York  Transfer  Company  has  contracts  or  agreements 
with  railroad  companies  in  the  checking  of  baggage  and  in  the  col- 
lection and  delivery  of  baggage  between  railroad  stations  and 
between  railroad  stations  and  hotels,  residences,  business  places 
or  steamer  docks,  and  abo  an  agreement  with  the  Pennsylvania 
Eailroad  Company  for  the  transfer  of  property  from  certain 
freight  stations  in  Brooklyn  to  points  within  that  borough.  It 
clearly  comes  under  the  provisions  of  the  Public  Service  Com- 
missions Law,  and  with  regard  to  its  operations  within  the  city 
of  New  York,  it  is  subject  to  the  jurisdiction  of  the  Public  Service 
Commission  for  the  First  District,  whose  jurisdiction,  supervision, 
powers  and  duties  extend  "d.  To  any  common  carrier  other 
than  a  railroad  corporation  or  street  railroad  corporation  operat- 
ing or  doing  business  within  that  district,  so  far  as  concerns 
operations  exclusivdy  within  that  district"    §  5,  subd.  1. 

pBIOn  pEOCSXDIirQ 

This  is  the  second  time  this  year  the  question  of  an  increase  in 
this  company's  rates  has  been  before  the  Commiflsitm. 
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In  Ifarch  the  company  filed  a  new  schedule  providing  certain 
changes  in  ita  zone  areas  and  transportation  charges  and  the  Com- 
tnisBion  suspended  the  operation  of  that  schedule  and  instituted  an 
inquiry  to  determine  the  lawfulness  of  the  rates  and  charges 
therein  stated.  As  a  result  the  Commission  adopted  an  order  on 
April  10,  1018,  vacating  its  order  of  suspension  and  allowing  the 
changes  in  rates  specified  in  the  schedule  to  take  effect  without 
prejudice  to  investigation  and  determination  at  any  time  as  to 
whether  any  rate  in  the  schedule  was  in  violation  of  an;  provision 
of  law  and  upon  the  condition  "  that  the  company  undertake  by 
acceptance  of  this  order,  to  continue  the  increase  of  rates  shown  by 
the  snid  schedule  only  during  the  period  of  the  present  war  and 
sis  months  thereafter  and  that  on  the  expiration  of  that  term, 
the  rates  contained  in  the  present  existing  schedule  shall  be  auto- 
matically restored  and  put  in  effect  by  the  company,  unless  in  the 
meantime  the  company  shall  apply  for  and  secure  the  approval  of 
the  Commission  to  different  rates." 

The  increase  authorized  by  that  order  provided  for  about  a 
sixteen  per  cent,  increase  in  many  of  the  company's  rates  pre- 
viously existing, 

Pbbsbst  Application 

The  company  now  applies  for  permission  to  put  into  effect  on 
one  day's  notice  a  new  schedule  of  rates  providing  for  an  increase 
of  twenty-five  cents  per  piece  of  ba^age.  This  rate,  according 
to  the  petition,  wiU  "  produce  a  revenue  which  will  suffice  to  pay 
the  expenses  of  carrying  on  said  business  and  will  yield  a  fair 
return  on  the  company's  investment." 

The  company  estimated  that  the  increase  allowed  in  April 
would  bring  in  an  increased  revenue  of  about  $05,000  per  year, 
but  the  summer  business  showed  that  this  expectation  could  not 
be  realized,  owing  to  a  substantial  falling  off  of  the  company's 
biuiness  during  that  period.  In  July,  August  and  September, 
which  is  usually  the  season  of  its  beat  business  of  the  company 
estimate  that  it  carried  about  fifteen  thousand  pieces  of  baggiige 
less  per  month  than  during  the  corresponding  months  of  1917, 
&TAT(  Dipt.  Rkft.— Vou  18       li 
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This  falling  off  the  company  attributes  to  tlie  fact  that  travelers 
carried  less  baggage,  thus  heeding  the  advice  of  the  Director  Gen- 
eral of  Bailroads  not  to  aend  trunks  but  to  oarrj  hand  baggage  if 
they  had  to  travel 

The  operating  expenses  of  the  company  were  also  greatly 
increased  because  of  substantial  increases  in  wages,  garage 
expenses  and  repairs. 

Before  the  war  the  company  did  a  large  buainess  in  carrying  to 
and  from  steamship  docks  the  baggage  of  people  going  to  and  from 
European  ports.  This  part  of  its  business,  which  is  allied  to 
have  formed  one  of  the  principal  sources  of  revenue,  was  entirely 
diminated  during  the  war  and  the  company  does  not  expect  a 
revival  for  at  least  twelve  or  eighteen  months. 

The  company  now  charges  fifty  cents  or  sixty  cents  for  trans- 
porting a  valise  and  slx^  cents  to  one  dollar  and  twenty-five  cents 
for  transporting  a  trunk  depending  upon  the  distance  as  prescribed 
by  its  zone  areas.  An  additional  charge  of  twenty-five  cents  on 
each  piece  of  baggage  would  mean  an  average  increase  of  forl^ 
per  cent  over  existing  rates  and,  taken  in  connection  with  the 
advance  allowed  in  April  of  about  16  per  cent,  would  make 
an  increase  in  rates  of  about  55  per  cent  during  the  year.  Unless 
direct  and  convincing  proof  of  dire  necessity  for  such  an  increase 
has  been  shown,  the  Commission  would  not  be  justified  in  granting 
the  company's  application. 

But  apart  frcmi  such  proof,  it  is  very  doubtful  in  my  mind 
whether  such  a  substantialand  apparently  excessive  increasewould 
not  have  the  effect  of  defeating  in  B(»ne  measure  at  least  the  very 
purpose  of  Its  adoption,  namely,  sn  increase  in  revenue.  It  can 
hardly  be  gainsaid  that  the  average  traveler  going,  for  example, 
to  or  from  the  Pennsylvania  station  from  or  to  a  point  south  of 
Ninetieth  street,  or  going  to  or  from  a  point  in  Brooklyn  just 
beyond  three  miles  of  the  Flatbudi  avenue  statiffli  of  the  Long 
Island  Bailroad  Company,  would  hesitate  to  pay  seventy-five 
cents  or  eighty-five  cents  respectively  for  the  transportation  of 
hand  baggage  for  such  short  distances.  It  is  an  economic  com- 
monplace diat  any  increase  in  prices  will  result  in  a  decrease  in 
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demand  or  use  of  servica  Even  in  a  monopolized  business  prices 
may  be  lifted  so  high  aa  to  result  in  leas  revenue  than  would 
hare  been  obtained  at  a  lower  level.  For  a  public  service  corpora- 
tion the  ttsnal  basis  of  rates  is  reasonable  cost  of  service  including 
a  fair  return  on  investment  bat  in  anj  case  the  Commission  must 
nevertheless  avoid  approving  rates  that  will  result  in  less  revenue 
than  would  be  produced  at  lower  rates.  In  other  words  while 
the  prop«r  basis  of  rates  is  cost  plus  a  fair  return  on  invested 
capital  the  Commission  must  nevertheless  set  as  its  proper  limit 
flich  a  rate  aa  "  traffic  will  bear."  It  is  of  course  difBcult,  if  not 
impossible,  in  any  given  case  to  determine  even  approximately 
what  that  rate  is  that  the  traffic  will  bear.  My  impression,  how- 
ever, is  that  in  the  present  case  a  twenty-five  cent  increase  goes 
well  beyond  the  point  while  a  more  moderate  advance  would 
probably  give  the  reasonable  rclie£  that  is  desired. 

StATOTB   GoTSRiaiTQ  BBTIKHinATIOlT 

As  the  New  York  Transfer  Company  is  a  common  carrier  under 
this  Commission's  jurisdiction,  the  Commission  in  arriving  at  its 
determination  in  this  case  has  been  governed  by  the  provisions  of 
mbdivision  1  of  section  49  of  the  Public  Service  Commissions 
Law,  which  in  port  provides  as  follows: 

"  Section  49.  Rates  and  service  to  he  fixed  by  the  commission. 
1.  Whenever  either  commission  shall  be  of  opinion,  after  a  hearing 
bad  upon  its  ovm  motion  or  upon  a  complaint,  that  the  rates, 
fares  or  charges  demanded,  exacted,  charged  or  collected  by  any 
common  carrier,  milroad  corporation  or  street  railroad  corporation 
Bnljeet  to  its  jurisdiction  for  the  transportation  of  persons  or 
property  within  the  state,  *  *  *  are  unjust,  unreasonable, 
unjustly  discriminatory  or  unduly  preferential,  or  in  anywise  in 
violaticm  of  any  provision  of  law  or  that  the  maximum  rates,  fares 
or  charges  chargeable  by  any  mch  common  carrier,  railroad  or 
street  railroad  corporation  are  insu^icient  to  yield  reasonable  com^ 
penaaiion  for  the  service  rendered,  and  are  unjust  and  unreasonr 
oble,  the  commission  shall  with  due  regard  among  other  things  to 
aretuonaile  average  return  upon  the  value  of  the  property  acttuUly 
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used  in  the  public  gervice  and  to  the  necessity  of  maJdng  reaerva- 
iion  out  of  income  for  surplus  and  contingencies,  determine  the 
just  and  reaaonable  rates,  fares  and  charges  to  be  thereafter 
observed  ajtd  in  force  as  the  maximum  b>  be  charged  for  the  service 
to  be  performed,  notwithatancliiig  that  a  higher  rate,  fare  or  charge 
has  heen  heretofore  authorized  hj  statute,  and  shall  fix  the  same  b^ 
order  to  be  served  upon  all  o(Hmiioii  carriers,  railroad  corporations 
or  street  railroad  corporations  by  whom  such  rates,  fares  and 
charges  are  thereafter  to  be  obeerred." 

The  record  unquestionably  shows  that  the  ocanpaiiy's  existing 
rates  are  "  insufficient  to  yield  reasonable  compensation  for  the 
service  rendered."  A  careful  consideration  of  all  the  facts  includ- 
ing the  operating  results,  particularly  for  the  past  five  years,  and 
the  average  return  upon  the  company's  investment  for  that  period 
leads  to  the  conclusion  that  an  increase  of  tm  cents  for  each  piece 
of  baggage  handled  is  justified  and  should  be  allowed  for  a  period 
of  one  year.  At  that  time  the  company  should  restore  the  present 
rates  unless  in  the  meantime  the  Commission  after  further  hearing 
should  otherwise  order. 

Opbratinq  Hebiii.ts  Ain>  Ihvestuent,  1909-1918 
The  question  is  whether  the  cwnpany  can  operate  at  the  present 
rates,  and,  if  not,  what  reasonable  advances  should  be  permitted. 
Statement  No.  I  presents  a  comparative  survey  of  the  company's 
operating  results  for  the  calendar  years  1909  to  1917  inclusive, 
and  for  six  months  ended  June  80, 1918,  a  period  of  nine  and  one- 
half  years.  The  figures  used  were  those  taken  from  the  com- 
pany's exhibits  or  were  derived  from  figures  given  in  those 
exhibits  with  adjustments  for  depreciation.  The  statement  g^vea 
the  operating  revenues  for  each  year,  the  operating  expenses  and 
taxes,  the  operating  income  or  return  on  investment,  the  average 
Inveetmait,  the  fair  return  at  7  per  cent  on  the  investment, 
and  the  cumulative  excess  or  deficiency  over  7  per  cent;  also 
the  dividend  payments,  the  return  above  dividends  and  the  cumu- 
lative return  above  dividends. 
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Dniing  the  first  fire  years  of  the  period,  the  company  earned 
eonaiderably  more  than  7  per  cent  upon  the  investment,  but  dop- 
ing the  last  three-and-a-half  years  it  haa  been  earning  less.  Dur- 
ing 1917  it  realized  an  operating  deficit  of  $558.82,  and  during 
the  first  BIZ  months  of  1918  one  of  $20,440.74, —  so  much  less 
than  any  return  on  investment.  During  the  mtire  period  it 
obtained  a  total  of  $12,027.69  less  than  7  per  cent 

In  Statement  No.  I,  the  invratment  on  which  a  7  per  cent 
return  was  computed  does  not  agree  altogether  with  what  has 
been  taken  by  me  as  the  present  value  of  the  company's  proper^ 
devoted  to  the  public  service,  viz.,  $285,000.  Because  of  the 
company's  unsatisfactory  accounting  methods,  it  was  impossible 
to  extend  the  present  valuation  back  over  the  period  to  1909. 
In  order,  however,  to  judge  the  adequai^  of  the  return  during 
this  period,  it  was  necessary  to  iise  some  investment  basis,  even 
if  roughly  determined.  For  this  purpose,  the  company's  book 
figures  for  fixed  capital  were  taken,  with  adjustments  for  depre- 
ciation since  1913,  plus  $25,000  for  working  capital.  The  result 
for  1918  is  about  $20,000  higher  than  the  valuation  above 
determined,  and  may  therefore  be  conudered  also  as  probably 
$20,000  in  excess  throughout  the  period.  If  an  adjustment  were 
made  accordingly  in  Statement  No.  I,  the  7  per  cent  return  for 
the  period  of  nine-and-a-half  years  would  be  reduced  hy  $13,300, 
so  that  the  total  actual  return  realized  would  be  just  about  7 
per  cent  on  the  investment,  instead  of  a  deficiency  of  $12,027.69. 

One  of  the  controlling  considerations  in  fixing  the  rates  of 
common  carriers  as  pointed  out  in  the  statute  (Public  Service 
Commissions  Law,  §  49,  subd.  1)  is  the  reasonable  average  return 
upon  the  value  of  the  property  actually  used  in  the  public  serv- 
ice. As  stated  above,  the  average  return  upon  this  company's  prop- 
erty for  almost  ten  years  has  amounted  to  about  7  per  cent  on  the 
investment.  But  must  we  in  computing  the  average  return  go  bach 
for  such  a  comparatively  long  period  wherever  possible  ?  There 
is  no  authority  that  I  am  aware  of  which  treats  of  this  subject. 

Prior  to  April,  1913,  when  chapter  344  of  the  Laws  of  1918 
became  effective,  this  Commission  had  no  jurisdiction  over  bag- 
gage and  transfer  companies'  rates  or  service  or  for  any  other 
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purpose.  This  is  the  first  time  that  the  Coinmissi<»i  has  had 
occasion  to  go  somewhat  extensively  into  the  company's  affairs. 
True,  some  inquiry  and  investigation  were  made  last  March, 
but  it  was  then  apparent  on  a  more  or  less  casual  examiuaticHi. 
that  a  small  increase  in  the  company's  rates  was  justified  and 
Buch  increase  was  allowed  as  an  "  emergency "  measure.  It 
seems  to  me  on  the  whole  to  be  fairer  in  computing  the  average 
return  to  take  that  period  of  time  during  which  the  company  has 
been  subject  to  the  rate  fixing  powers  of  this  Commission.  By 
so  doing  it  is  manifest  from  Statement  No,  I  that  except  for  the 
year  1913,  when  the  company  made  $8,784.35  in  excess  of  a 
return  of  7  per  cent  on  its  investment,  the  return  each  year  since 
has  fallen  far  short  of  Y  per  cent  as  follows: 
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23,413  43 

(D)I20.440  74 
31,134  7B 

Hebults  roB  the  Yeab  Ended  Skptembh&  30,  1918 
On  the  face  of  Statement  No.  I,  with  an  operating  deficit  (rf 
$20,440.74  for  the  first  six  months  of  1918,  the  comptmy  is  in 
serious  difficulties.  Conditions,  however,  are  not  so  bad  as  they 
appear.  The  increase  in  rates  in  April  last  contributed  lees  than 
three  months  to  the  result  thus  stated.  Also  the  winter  months 
are  the  period  of  least  business  and,  according  to  the  testimony 
of  the  company's  president,  are  always  operated  at  a  loss.  State- 
ment No.  II  has  been  prepared  in  order  to  show  more  accurately 
the  conditions  as  they  have  been  during  the  past  year,  with  due 
consideration  to  the  April  rate  increase.  This  statement  presents 
the  operating  results  by  months  for  the  year  ended  September 
30,  1918.  With  September  thirtieth  as  the  close  of  the  year,  the 
business  of  the  past  summer,  instead  of  the  summer  of  1917,  was 
included.  To  show  the  facts  fairly  to  the  company,  this  adjust- 
ment was  necessary,  because  there  was  a  considerable  decrease  in 
traffic  the  past  summer  compared  with  the  summer  before. 
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The  statemeoit  (No.  II)  begins  with  operating  results  as  sliovu  ' 
by  the  company's  books,  exdusive  of  depreciation,  showing  (1) 
operating  revmueA,  (2)  operating  expenses  (exclusive  of  depre- 
ciation), and  (3)  operating  income  (excluBiye  of  depreciation). 
Then  there  are  three  successive  adjustments:  (1)  Columns  4  and 
5  for  depreciation,  (2)  columns  6  and  7  for  revenues  computed 
for  the  entire  year  according  to  the  rate  increase  of  April  4, 
1918;  and  (3)  columns  8  and  9  for  revenues  estimated  for  the 
entire  year  with  a  further  teu-cent  advance  in  rates  on  top  of  the 
April  increaf^ 

On  the  basis  of  the  compan/a  books,  there  was  an  operating 
deficit  of  $18,927.  This,  however,  makes  no  provision  for 
depreciation,  except,  as  will  appear  later,  it  includes  in  operating 
expenses  substantial  amounts  for  renewals.  In  the  first  adjust- 
ment (columns  4  and  5)  there  is  an  allowance  of  $1,100  per 
month  for  depreciation.  This  appears  adequate,  but  seems  rea- 
sonably necessary  to  cover  the  total  costs  of  the  company.  With 
this  allowance,  there  is  an  operating  deficit  for  the  year  amount- 
ing to  $32,127. 

REvxncBa  Adjdstkd  oh  Basis  of  Apail  Iiicbeasb  ih  Rates 
While  there  was  thus  an  actual  operating  deficiency  of 
$32,127,  which  seems  alarming,  this  does  not  show  present  actual 
conditions,  because  it  includes  in  the  revenues  the  present  rates 
only  since  April,  and  not  for  the  entire  year.  But  it  is  none  the 
less  a  serious  deficiency,  which  must  be  properly  considered  in  . 
the  present  case.  In  columne  6  and  7,  an  estimate  is  made  of 
the  revenues  on  the  assumption  that  the  April  increase  had  been 
in  effect  the  entire  year,  extending  back  to  October  1,  1917.  On 
this  basis,  the  operating  revenue  would  have  been  $428,168, 
instead  of  the  actual  $400,993.12,  and  the  operating  deficit 
would  have  been  only  $4,952.12,  instead  of  the  actual  $32,127. 
This  means  that  for  the  next  year,  if  the  amount  of  business  and 
costs  continue  about  the  same  as  they  have,  the  present  rates 
would   lack  about   $5,000  of   covering  operating  expenses   and 
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taxes,  withont  any  retnriL  on  investment,  not  to  m«ati<»i  the 
recouping  of  deficiences  of  the  past  few  years. 

Rebdlts  of  a  Fdbthek  Tbn-Obht  Incbease  is  Rates 
The.  above  shows  clearly  that  the  company  is  mtitled  to  an 
increase  in  rates  to  cover  a  fair  immediate  return  on  investment. 
For  this  purpose,  the  estimated  results  are  shown  (columns  8 
and  9)  for  an  increase  of  ten  cents  per  piece  of  baggage.  If  this 
rate  had  berai  in  effect  the  entire  year,  extending  back  to  October 
1,  1917,  and  the  busineae  done  had  remained  the  same,  the 
operating  revenue  would  have  been  $496,674.87,  and  there  would 
have  been  an  operating  income  of  $63,554.75.  Again,  this  means 
that  if  business  conditions  during  the  next  year  will  continue 
about  the  same  as  during  the  past,  a  ten-cent  increase  in  rates 
would  produce  an  operating  income  of  over  $60,000. 

But  will  operating  conditions  continue  about  the  same  during 
the  coming  year  as  during  the  past  year  ?  Prices  and  wages  may 
go  up  or  down ;  the  quantity  of  business  may  increase  or  diminish ; 
imcertainty  characterizes  the  present  situation,  and  no  one  may 
venture  safely  to  predict  future  costs  or  the  course  of  business. 
But,  in  spite  of  the  uncertainty,  are  costs  not  more  likely  to 
recede  before  the  close  of  the  year  than  to  advance  S  While  the 
company's  business  has  been  diminishing,  will  it  not  probably 
improve  with  the  gradual  removal  of  government  restrictions  on 
travel?  If,  then,  it  be  assumed  that  operating  conditions  for 
1919  will  be  the  same  as  for  the  past  year,  and  if  an  increase  in 
rates  is  allowed  accordingly,  it  seems  that  the  company  will  be 
treated  as  liberal  as  is  poasible  at  the  present  time.  If,  how- 
ever, serious  advances  in  costs  should  develop,  or  if  business 
should  fall  off  further,  the  company  will,  of  course,  have  full 
opportunity  to  reappear  before  the  Oommission  with  an  applica- 
tion for  a  further  increase  in  rates. 
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Adjobthbht  tob  Waobs 
There  is  one  adjuetment,  however,  which  reasonably  ought  to 
be  made,  namely,  increaae  in  wages  put  in  effect  in  April,  1918, 
and  again  in  September,  1918.  The  April  increases  went  into 
operating  expenses  for  the  year  aided  September  30,  1918,  for 
something  less  than  six  months,  and  the  September  increase  for 
less  than  one  month,  while  th^  will  enter  into  the  expenses  of  the 
entire  coming  year.  Computed  on  the  basis  of  the  payroll  during 
the  early  months  of  1918,  the  two  increases  would  amount  close 
to  $50,000  a  year,  of  which  about  $15,000  would  go  into  the 
year  ended  September  30,  1918,  leaving  about  $35,000  to  be 
added  to  the  expenses,  as  shown  in  Statement  II,  to  represent  the' 
expenaee  in  1919.  But,  there  has  been  a  considerable  reduction 
in  the  number  of  employees  during  the  past  year  and  there  may 
be  a  further  reduction,  so  that  it  is  doubtful  whether  the  total 
wage  coats  for  next  year  will  be  much  greater  than  those  included 
in  Statement  II.  But,  of  course,  the  number  of  employees  may 
increase  again;  also,  there  may  be  further  increases  in  wage 
rates,  so  that  the  reasonable  procedure  appears  to  be  to  make  the 
full  adjustment  for  the  April  and  September  wage  advances.  If, 
then,  $35,000  be  deducted  from  the  operating  income  of  $63,500 
(round  numbers),  which  is  based  on  a  ten-cent  increase  in  rates 
as  shown  in  Statement  No.  II,  there  is  left  $28,500,  which  would 
furnish  about  $20,000  as  fair  return  on  investment  and  $8,500 
for  cootingencies.  A  ten-cent  increase  in  rates,  therefore,  appears 
to  be  adequate  to  meet  the  present  situation. 

The  Compahy's  Investment 
Tffitimony  as  to  the  estimated  market  value  of  the  company's 
equipment  was  given  by  its  president  and  as  to  its  land  and  build- 
ings by  a  real  estate  expert.  The  entire  tangible  properly  was 
valued  at  $293,807.97.  Of  this  amount  $207,000  represented  the 
value  of  the  land  and  buildings.  The  company's  real  estate  com- 
prises three  parcels  of  property,  two  in  the  borough  of  Manhattan 
and  one  in  the  borough  of  Brooklyn.    The  Manhattan  properties 
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are  located  at  N08.  6(M2  West  One  Hundred  and  Thirty-third 
street  and  at  241-243  West  Twen^-eighth  street  and  are  used 
in  their  entirety  for  stalide  and  storage  purposes.  The  Brooklyn 
property  is  located  at  the  southwest  comer  ol  Adams  and  Kassau 
streets  and  while  the  greater  part  of  that  parcel  is  used  for  stable 
and  storage  porposee,  the  record  shows  that  the  twenty-five  by 
seventy-five  feet  comer  lot,  on  which  is  erected  a  threestory 
dwdling  and  a  one-story  extension,  and  the  entire  rear  {dot  with 
a  small  brick  dwelling  located  thereon,  are  not  and  are  not  likely 
to  be  used  for  these  porposes,  and  of  course  in  a  rate  proceeding 
such  property  should  not  be  considered  in  determining  the  value 
of  the  company's  real  estate.  Accordin^y,  by  rearran^ng  the 
company's  figure  for  land  and  buildings  based  on  the  testimony 
of  the  real  estate  expert  called  in  its  behalf  the  sum  of  $17,253 
should  be  deducted  from  the  company's  figure  of  $207,000,  leav- 
ing the  sum  of  $189,747  as  the  estimated  market  value  of  land 
and  buildings  devoted  to  corporate  purposes.  With  this  readjust- 
ment in  the  real  estate  figure  the  company's  tangible  property 
would  be  valued  by  it  at  $276,654.97. 

The  Commission's  electrical  engineer,  Mr.  Clifton  W.  Wilder, 
made  an  appraisal  of  the  property  which  he  valued  at  $259,566, 
as  representing  the  cost  less  depreciation  of  the  company's  tangible 
property.  This  figure,  except  for  the  land,  was  arrived  at  by  tak- 
ing the  actual  cost  price  where  such  prices  were  available  and 
where  not  available  by  making  estimates  of  cost  based  on  data 
in  the  Commission's  files,  and  then  by  making  deductions  for 
depreciation  based  on  the  straight  line  method.  As  to  the  land, 
the  electrical  engineer  simply  took  the  assessed  valuation  of  1918. 

The  following  table  shows  the  appraisals,  which  is  the  same  as 
Exhibit  No.  39  introduced  in  this  case,  except  that  a  rearrange- 
ment of  the  company's  figures  for  real  estate  has  been  made  on 
the  basil  previously  referred  to. 
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Statbusitt  No.  Ill 
Comparative  Statemsnt  Showing  the  Cod,  Coat  Less  Depreciation 
and  Annual  Depreciation  of  the  Tangible  Properly  of  the  New 
York  Transfer  Company,  as  of  June  30,  1918,  Prepared  by 
Public  Service  Commission's  Engineers;  and  the  Market  Values 
as  Submitted  in  Evidence  tn  Case  No.  2340  by  the  Company's 
Represeniativea. 
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The  company's  valuation  figures  for  property  devoted  to  its 
corporate  piupoees  are  thus  $16,988.97  higher  than  those  of  the 
electrical  engineer  which  difference  is  shown  as  follows: 

Company's  excess  for  buildingB $30,761  00 

Electrical  engineer's  excess  for  eqnip- 

ment $9,522  03 

Xlectrical  engineer's  excess  for  land. .      4,253  00 

Sum 13,775  03 

Difference  —  Net  company's  excess  for  property 

devoted  to  corporate  purposca. .  . .      $16,988  97 
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The  cost  leas  depreciatioa  method  followed  by  Mr.  Wilder  in ' 
valuing  the  equipment  and  buildings  of  the  company  is  recognized 
by  the  CJommission  aa  a  proper  one  for  valuing  properties  of  public 
service  corporations  for  rate  making  purposes  and  hia  figures  for 
the  land  and  buildings  have  been  accepted  by  me. 

Whether  the  assessed  valuation  of  the  land  or  its  estimated 
market  value  is  taken  in  this  particular  instance,  can  have  no  real 
effect  upon  the  result,  the  difference  between  them  amounting  to 
leas  than  $5,000. 

In  the  appraisal  of  land,  there  is  always  a  poaaibility  of  con- 
siderable difference  of  opinion,  honestly  arrived  at  after  a  con- 
sideration of  all  the  available  facta.  In  New  York  city,  the  policy 
of  the  tax  department  is  to  appraise  the  real  estate  at  its  full 
market  value  aa  accurately  as  that  may  be  determined,  and,  unless 
in  any  case  it  seems  desirable  for  the  Commission  to  make  an 
independent  appraisal  of  the  land,  and  in  the  absence  of  cost,  it 
seems  wise  to  accept  the  tax  valuation  and  avoid  a  controversy 
over  expert  opinion. 

It  seems  to  me,  therefore,  that  the  figure  of  $260,000  may  be 
taken  as  the  fair  value  of  the  company's  tangible  property  for  rate 
making  purposes. 

WoEKiNG  Capital 
To  the  fixed  capital  of  $260,000  should  be  added  an  allowance 
for  working  capital,  for  which  a  fair  amount  would  seem  to  be 
.$25,000.  The  company  has  on  hand,  on  the  average,  about  $8,000 
of  materials  and  supplies,  and  it  carries  normally  about  $25,000 
of  accounts  receivable.  Its  current  assets,  above  current  liabilities, 
have  ranged  during  1909-1918  from  $5,000  to  $87,000.  But  since 
1913,  the  range  has  been  only  $5,000  to  $17,560.  In  the  earlier 
years,  the  company  carried  large  cash  balances,  which  evidently 
were  not  needed  for  operation.  The  business  is  conducted  prac- 
tically on  a  cash  baais.  No  large  sums  are  necessarily  tied  up  for 
operating  purposes.  An  allowance  of  $25,000  for  woricing  capital, 
therefore,  seems  sufficient 
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The  Company'b  Accoontiho  Mkthom 
One  of  the  chief  difficultiea  in  the  present  case  has  been  the 
ansatisfactoiy  accounting  methods.  The  company  has  not  fol- 
lowed the  principles  of  accounting  according  to  the  uniform  ajs- 
tem  of  accounts  as  ordered  by  the  Commission.  On  the  other 
hand,  it  should  be  stated  that  no  accounting  classifications  have 
ever  been  prescribed  by  the  Commission  for  local  transfer  and 
baggage  companies. 

The  uniform  ^tem  of  accounts  contemplates  that  the  codt  of 
new  property  shall  be  charged  to  a  specified  fixed  capital  account, 
and  that  on  the  retirement  of  any  property  its  actual  cost  shall  be 
credited  to  the  account,  so  that  the  balance  shall,  at  all  times,  show 
the  coat  of  property  then  in  service.  The  depreciation  is  provided 
for  in  a  separate  account,  so  that  the  cost,  less  depreciation,  as 
well  as  cost  new  may  be  readily  shown.  The  New  York  Transfer 
Company,  however,  has  paid  practically  no  attrition  to  this  funda- 
mental principle  adopted  by  the  Commission,  e.  g.,  in  its  Horse 
Account,  it  enters  an  inventory  at  the  close  of  each  year,  showing 
all  the  horsea  at  $150  a  piece,  without  regard  to  cost,  with  the  idea 
that  $150  is  a  fair  average  value.  As  to  the  Automobile  Account, 
charges  have  been  made  for  actual  cash  outlay  for  automobiles; 
up  to  1913  liberal  sums  were  credited  to  the  account  for  deprecia- 
tion J  dnce  then,  no  credits  have  been  made.  The  Harness  Accmmt 
has  been  left  unchanged  for  many  years;  both  renewals  and  pur^ 
chases  of  new  harness  have  been  charged  to  the  Repair  Account; 
and  the  same  is  true  of  tools  and  other  capital  items. 

Repaib  Accotjut 
The  criticism  of  the  operating  accounts  follows  much  that  of 
the  fixed  capital  accounts.  It  applies  chiefly  to  the  charges  to 
operating  expenses  for  maintenance.  The  Commission's  account- 
iag  rules  provide  for  two  classes  of  charges  for  maintenance: 
(1)  Coflt  of  repairs,  including  cost  of  labor  and  materials  in  renew- 
ing minor  parts  of  property,  and  (2)  Depreciation,  providing  for 
renewals  of  major  units  or  the  principal  parts  of  property.  Ab  to 
State  Dept.  Reft. — Vol.  18        12 


^d  by  Google 


Statb  Dspabtment  Kbfobts 


Public  Service  CommiBsimi,  First  District 


Depreciation,  the  iiitenti(Hi  is  that  a  fair  average  annual  allowance 
should  be  made  for  wear  and  tear  and  other  factors  of  depreciation, 
and  that  the  amount  be  charged  to  operating  expenses  and  simul- 
taneoudy  credited  to  a  special  depreciation  reserve.  The  reserve 
may  cumulate  from  year  to  year,  and  as  the  property  is  retired,  its 
cost  is  charged  or  deducted  from  the  reserve,  while  it  is  at  the  same 
time  credited  to  or  deducted  from  the  proper  capital  account ;  the 
new  property  ia  then  added  to  the  capital  account. 

The  operating  expenses,  therefore,  are  not  to  include  the  eo&t 
of  renewing  full  units  or  principal  parts  of  property,  but  provide, 
instead,  for  an  adequate  allowance  for  depreciation.  The  com- 
pany, however,  has  followed  this  principle  only  in  part.  For 
horses  it  has  made  a  depreciation  charge  each  year  equal  to  the 
purchases  of  that  year,  less  the  receipts  for  sales  and  less  the 
deathd  counted  at  $150  a  piece.  Prior  to  1913,  it  also  made 
liberal  depreciation  charges  for  automobiles,  but  has  made  no 
allowance  since  then.  Otherwise,  except  for  the  amortization  of 
a  building  on  leased  land,  it  has  followed  the  policy  of  making  no 
chaises  for  depreciation,  but  instead  included  in  the  repairs 
account  the  cost  of  all  property  renewals.  Thus,  wagons  have 
been  rebuilt  as  seemed  neceaaary  since  1897,  and  the  cost  of 
rebuilding,  also  purchases  or  construction  of  additional  wagons, 
have  gone'  to  the  repair  account.  The  same  is  true  of  harness, 
blankets,  tools,  etc.  Likewise,  the  same  policy  has  been  followed 
as  to  automobiles,  except  that  whatever  the  extent  of  reconstruo- 
tion,  the  time  comes  whea  an  automobile  muet  be  scrapped  as 
further  reconstruction  will  not  pay. 

AnjusTKEiTTs  OF  Opebatinq  Expenses  foe  Depbkciation 
To  a  very  large  extent,  thea,  the  company's  policy  has  been  to 
charge  the  cost  of  renewals  to  operating  expenses,  and  to  that 
extent,  while  not  in  conformity  with  the  Commission's  require- 
ments, additional  charges  for  depreciation  are  not  necessary. 
NevertheleoS,  probably  not  all  renewals  have  been  adequately  pro- 
vided for  in  this  way,  so  that,  for  the  purposes  of  this  case,  some 
further  allowance  for  depreciation  should  he  added  to  the  operat- 
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ing  expenses  as  shown  on  the  company's  books.  The  company, 
however,  in  its  expend  statementa  foi  1916,  1917  and  1918, 
aJded  to  the  expenses  as  shown  by  the  books,  depreciation  at  the 
rata  of  30  per  cent  on  the  book  value  of  automobiles,  20  per  cent 
for  wagons  and  15  per  oent  on  harness,  robes,  blankets,  etc.  The 
method  used  ie  not  the  "  straight  line  "  method,  which  has  been 
repeatedly  approved  by  the  Commission,  but  the  so-called  "  bal- 
ance of  cost  "  method,  where  depreciation  is  credited  to  the  capi- 
tal account  instead  of  to  a  reserve,  and  the  rate  is  applied  not  to 
tbe  coat  but  to  the  balance. 

The  depreciation,  as  thus  determined,  was  not  entered  on  the 
eompany's  book;^  but  was  added  to  the  costs  simply  for  the  pur- 
pose of  this  case.  The  method,  as  applied  to  balance  of  cost,  is 
open  to  serious  general  criticism,  but  apart  from  any  general  objec- 
tion, the  adjustment  made  by  the  company,  in  view  of  its  poli<7' 
of  charging  renewals  to  repair  account,  results  in  extensive  dupli- 
catiott  of  costs.  Thus,  besides  the  depreciation  of  horses,  and  the 
amortization  of  buildings  on  leased  land,  which  were  charged  on 
the  books,  the  company  added  an  arbitrary  depreciation  of  $20,- 
08+.62  in  1916,  $16,834.77  in  1917,  and  $6,937.93  for  the  first 
six  monthe  in  1918.  This,  together  with  depreciation  included 
ID  the  operating  ezpenses  is  equal  to  $26,720.05  in  1916,  $20,- 
782.27  in  1917  and  $7,312.93  for  six  months  in  1918,  while 
according  to  the  Commission's  electrical  engineer  only  $15,400 
annual  depreciation  is  required  on  a  straight  line  basis.  This 
wonld  be  sufficient  without  regard  to  the  company's  poIi<^  of 
charging  renewals  to  operating  expenses.  With  proper  adjust- 
ment, however,  for  these  renewal  chai^^,  there  would  be  a  con- 
siderable reduction  from  the  straight  line  amount,  but,  unfor- 
tunately, there  is  no  satisfactory  basis  for  computing  the  reduc- 
tion. Since  the  company's  accounts  do  not  permit  a  separation 
of  T^ewals  from  repairs,  at  best  only  a  rough  approximation  can 
oe  made.  In  Statemeute  I  and  II,  the  total  depreciation  allow- 
ance since  1913  has  been  $13,200  a  year.  This  has  been  about 
*9,000  above  the  book  charges  for  depreciation  of  horses  and  the 
amortization  of  buildings.    This  would  probably  meet  adequately 
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all  the  elements  of  depreciation  that  are  not  coveted  1^  the 
renewal  diarges  to  operating  expenBes. 

How  the  $13,200  additional  depreciation  is  made  up,  is 
eotplained  in  Statement  No.  II.  Somewhat  approximate  figures 
were  ta^en,  which  seemed  reasonably  necessary,  but  at  the  same 
time  adequata  Mr.  Draper,  the  president  of  the  compaay, 
admitted  on  cross-examination,  that  the  company's  arbitrary  addi- 
tion for  depreciation  is  excessive.  For  automobiles,  eight  to  ten 
years'  life  was  assumed,  beyond  which  reconstruction  would  be 
impracticabla  An  allowance  of  $1,000  a  year  for  wagons,  which 
have  decreased  in  number  since  1908,  seems  ample  for  the  depre- 
ciation not  covered  by  the  wagon  renewals.  There  has  also  been 
a  reduction  in  harneae,  blankets,  robes,  etc,  for  which  an  allow- 
ance of  $700  a  year  was  made,  which  seenia'  ample.  Further, 
$2,500  a  year  was  allowed  for  depreciation  of  buildings,  for 
which  the  company  made  no  provision  in  its  arbitrary  deprecia- 
tion adjustments.  Altogether,  the  total  of  $13,200  annual  depre- 
ciation seems  ample,  on  top  of  the  charges  to  operating  expenses 
for  rraiewals  of  property. 

Thb    Secubitiss    Owned  in   Relatioit  to   ths    Cobpo&atb 

SUBPLUS 

The  New  York  Transfer  Company  has  investments  in  various 
securities  which  are  shown  at  a  cost  of  $190,401.51,  compared 
with  an  approximate  market  value,  as  given  in  Exhibit  No.  26, 
of  $1T7,850.  These  securities  were  purchased  out  of  earnings 
during  a  period  of  years  and  have  been  viewed  in  this  case  as 
representing  the  surplus  shown  on  the  company's  balance  sheet 
(Exhibit  No.  4). 

If  the  balance  sheet  figures  were  accepted  at  the  full  value,  the 
position  might  be  taken  that  the  company  is  not  in  a  serious  finan- 
cial condition  and  that  an  increase  in  rates  is  not  now  neceesaiy 
or  expedient.  There  was  a  16  per  cent  increase  in  rates  in  April, 
1918,  and  with  the  close  of  the  war,  there  should  soon  be  a  sub- 
stantial improvement  in  business,  especially  during  the  spring 
and  summer  months  of  1919.     Apparently,  therefore,  the  corn- 
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panj  might  well  be  aaked  to  meet  its  cttrrent  operating  deficits 
out  of  the  past  accumulated  surplus,  with  the  hope  that  in  a  diort 
time  it  may  be  able  to  operate  profitably  at  the  present  rates. 

As  a  matter  of  fact,  however,  the  surplus  reported  by  the  com- 
pany is  merely  a  book  figure  and  not  an  actuality.  It  rests  on  the 
asset  values,  as  ahown  liy  the  books,  and  not  as  recognized  by  the 
OommiBsion  in  the  present  case.  This  is  brought  out  clearly  by 
Stataneot  No.  IV,  which  presents  the  balance  sheet  as  of  June  30, 
1918,  (1)  according  to  book  figures  (Exhibit  No.  4)  and  (2) 
adjuoted  according  to  the  Commission's  appraisal. 

Statement  No.  IV 
Balance  Sheet  as  of  June  SO,  1918 
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On  the  basis  of  the  book  figures,  there  is  a  surplus  of  $185,143.06, 
compared  with  the  securities  owned,  $190,401.51.  But  according 
to  thf;  Commission's  appraisal,  there  is  a  deficit  of  $9,558.67. 
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The  company's  total  aseets  accoxding  to  book  values  are 
$715,066.82,  while  on  the  basis  of  the  Commission's  appraisal  they 
are  $520,365.09,  a  difference  of  $194,'?01.73.  This  difference 
may  be  viewed  as  the  total  amortization  and  accrued  depreciation 
of  the  company's  book  assets,  and  it  is  only  slightly  in  excess  of  the 
securities  owned  by  the  company.  The  books  show  a  franchise  of 
$135,000  which  has  expired  and  has  no  present  value  and  does  not 
appear  in  the  Conunission's  appraisal.  If  it  ever  was  worth 
$135,000,  it  should  have  been  amortized  out  of  earnings.  More- 
over, the  book  values  of  real  estate  and  equipment  are  substantially 
greater  than  the  corresponding  figures  of  the  Commission's 
appraisal  and,  again,  the  difference  should  have  been  made  good 
out  of  income. 

The  fact  therefore  is  that  the  company  has  no  real  surplus  and 
the  securities  owned  merely  make  up  the  expired  franchise  and  the 
depreciation  of  property.  This  is  shown  by  the  close  equality 
between  the  following  figures : 

Company's  book  surplus $185,143  06 

Difference  between  book  value  of  total  assets  and 

the    value     according    to     the     Commission's 

appraisal $194,701  73 

Securities  owned $190,401  51 


As  already  stated,  if  the  assets  are  valued  according  to  the 
Commission's  appraisal,  there  is  a  corporate  deficit  of  $9,568.67. 
But  even  this  rests  on  the  cost  of  securities  owned  and  not  upon 
their  present  market  value.  In  Exhibit  No.  26,  the  market  value 
is  given  as  $177,850,  or  $12,551.51  less  than  cost.  If,  then,  the 
market  value  were  taken  into  the  balance  sheet,  the  corporate 
deficit  would  be  increased  by  the  difference  between  the  cost  and 
the  market  value  of  the  securities,  and  would  amount  to 
$22,110.18. 

According  to  the  facts  as  thus  presented,  which  represent  the 
Commission's  findings  and  not  book  values,  the  company  cannot 
draw  upon  past  surplus  to  meet  its  current  operating  deficits,  and 
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it  cannot  nee  the  securities  owned  without  drawing  upon  amortiza- 
tion and  depreciation  funds.  But  if  an  advance  in  rates  is  not 
granted,  and  if  operation  is  to  be  continued,  the  company  will  be 
compelled  to  draw  upon  its  investments  and  will  have  to  add  its 
current  loss^  to  the  already  existing  corporate  deficit. 

The  Quesnb  Bobodou  Gab  and  Klbotric  Compant  Oasb 

It  might  be  urged  that  the  decision  of  this  Commission  in  the 
matter  of  the  complaint  of  the  Queens  Borough  Oas  and  Electric 
Company  as  to  its  gas  and  electric  rates  (17  State  Dept.  Rep. 
258)  stands  in  the  way  of  granting  any  increase  to  the  New  York 
Transfer  Company  under  the  present  application. 

The  facts  in  that  case,  however,  were  materially  different  from 
those  now  before  as. 

In  the  Queens  Borou^  case  the  company  had  applied  for  per- 
mission to  increase  its  rate  for  gas  furnished  to  private  consumers 
from  one  dollar  and  fifteen  cents  to  one  dollar  and  forty  cents 
per  1,000  cubic  feet  and  its  rate  for  electricity  from  twelve  cents 
to  fourteen  cents  per  kilowatt  hour.  The  company  presented 
no  valuation  and  was  unwilling  to  go  into  that  question,  althou^ 
the  Commission  had  made  a  valuation  of  its  property  as  of  Decem- 
ber 31,  1910,  in  connection  with  a  prior  rate  proceeding,  and  that 
valuation  could  very  easily  have  been  brought  up  to  date.  The 
company  based  its  application  for  increased  rates  on  the  necessity 
of  obtaining  more  revenue  to  meet  the  increased  costs  for  produc- 
ing gas  and  generating  electricity  and  also  to  afford  the  company  a 
net  return  subatantially  the  same  as  it  had  been  earning  prior  to 
the  war. 

Commissioner  Kracke,  who  wrote  the  opinion,  which  was 
approved  by  a  majority  of  the  Commission,  thought  that  the  com- 
pany had  not  shown  itself  "  within  the  category  of  companies 
entitled  to  claim  that  conditions  warrant  changes  in  their  rates, 
OS  ft  basis  less  formal  than  a  regular  rate  proceeding." 

In  order  to  ascertain  ^he  company's  probable  percentage  of 
return  since  1910  the  majority  of  the  Commission  felt  justified 
in  taking  the  Commission's  appraisal  as  of  December  31,  1910, 
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and  the  company's  own  figures  of  its  actual  outlay  and  inTefltment 
ae  set  forth  in  its  annual  reports  since  that  time  and,  after  making 
a  reasonable  allowance  for  depreciation,  thus  obtaining  a  figure  by 
wbicb  the  net  returns  might  be  scrutinized.  An  analysis  showed 
that  since  1911  the  company  had  made  in  its  gas  department  an 
average  return  of  over  61A  per  cent,  and  in  its  electric  department 
over  15  per  cent,  or  an  average  return  upon  its  gas  and  electric 
properties  together  of  over  10  per  cent  during  the  last  Betven  years. 

It  also  appeared  that  the  Queens  Borou^  Company  had  been 
building  up  large  reserves  from  excessive  allowances  made  for 
depreciation,  workmen's  compensation  and  public  liability  insur- 
ance so  that  the  total  reserves  of  the  company  for  these  purposes 
amounted  to  about  $733,000. 

With  these  things  particularly  in  mind  the  majority  of  the  Com- 
mission was  of  the  opinion  that  the  company  bad  not  shown  that  a 
genuine  and  meritorious  emergency  existed  as  to  it  and  dismissed 
the  applications  of  the  company  for  increased  rates. 

The  New  York  Transfer  Company  has  presented  a  valua.tion 
of  its  tangible  property  that  has  been  checked  by  the  Commission's 
electrical  engineer  who  has  also  made  an  independent  appraisal  of 
the  company's  property.  The  proceeding  on  the  company's  appli- 
cation has  been  conducted  on  the  basis  of  a  regular  rate  proceeding. 

The  New  York  Transfer  Company  has  made  just  about  an 
average  return  of  7  per  cent  for  the  past  ten  years,  but  taking  the 
period  since  it  has  been  subject  to  this  Commission's  jurisdiction 
its  average  return  has  been  only  about  one  per  cent 

The  New  York  Transfer  Company  in  the  past  has  not  been 
charging  to  operating  expenses  any  excessive  allowance  for  depre- 
ciation. On  the  contrary,  it  has  not  been  setting  aside  a  sufficient 
amount  for  this  purpose. 

The  New  York  Transfer  Company  has  no  laree  reserves  on 
which  it  can  call  to  tide  it  over  any  long  "lean  "  period.  Unless 
the  company  obtain  some  increase  at  the  present  time  it  is  diffienlt 
to  see  how  its  dissolution  can  he  prevented. 
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Retisioh  op  thb  Compast's  Accocntinq  Methods 
The  company  ahould  rewrite  its  fixed  capital  account  according 
to  the  Commiaaion's  appraisal,  and  hereafter  follow  the  general 
principles  of  the  Commiseion'B  accounting  order,  charging  the  cost 
of  all  new  property,  whether  additions  or  renewals,  to  capital 
acconnt,  aod  crediting  capital  account  with  cost  of  property 
letired.  Then,  hereafter,  it  should  make  an  adequate  annual 
allowance  for  depreciation  to  take  care  of  all  property  retirements, 
charging  the  sum  to  operating  expenses  and  crediting  it  to  depre- 
ciation reserve,  against  which  the  eost  of  property  retired  would 
be  charged.  In  its  maintenance,  it  should  thae  definitely  abrogate 
renewals  from  repairs,  charging  the  former  to  capital  account  and 
only  the  latter  to  operating  expenses.  The  repairs,  plus  the  allow- 
ance for  depreciation,  would  provide  for  the  full  maintenance  of 
the  property. 

If  the  company's  fixed  capital  account  were  written,  as  here 
soggested,  and  the  Commission's  accounting  order  sincerely  fol- 
lowed, the  procedure  in  any  rate  inquiry  hereafter  would  he  a 
simple  matter.  The  investment  entitled  to  a  return  would  be 
shown  by  the  books,  as  would  the  results  of  operation.  If,  for 
several  years,  the  returns  realized  were  above  a  fair  rate'  on  the 
investment,  resulting  in  a  considerable  excess  of  return,  the  rates 
could  he  reduced.  Likewise,  if  the  return  proved  less  than  a  fair 
percentage,  the  rates  could  be  increased.  The  rights  of  the  com- 
pany, as  well  as  of  the  public,  would  be  constantly  shown  by  the 
books  or  eould  be  readiiy  determined  by  an  analysis  of  book 
records.  The  future  determination  of  rates  would  be  made 
practically  an  automatic  accounting  matter. 

The  record  clearly  shows  that  the  New  York  Transfer  Com- 
pany is  entitled  to  an  advance  in  its  baggage  rates  and  I  think  a 
ten  cent  increase  will  enable  the  company  to  meet  its  operating 
expenses  and  allow  a  fair  return  on  its  present  investment  I 
recommend,  therefore,  that  the  company  be  permitted  to  put  into 
effect  on  short  notice  a  new  schedule  providing  for  an  increase  of 
ten  cents  for  each  piece  of  baggage  transported  by  it,  such 
increased  rate  to  remain  in  effect  for  a  period  of  one  year,  when 
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the  baggage  rates  now  existing  should  be  restored  unless  the  Com- 
mission should  in  the  meantime  prescribe  a.  different  rate. 

A  further  investigation  should  be  held  not  later  than  the  begin- 
ning of  the  last  month  of  the  year  or  at  an  earlier  period  if  deemed 
advisable. 

In  order  that  the  Commission  may  be  kept  informed  as  to  the 
effect  of  the  advanced  rates,  the  company  should  file  monthly 
reports  showing  its  revenues  and  expenses  during  the  time  the  new 
rate  is  in  effect 

In  accordance  with  the  forgoing  opinion,  the  Commisaion  on 
the  same  day  made  the  following  order : 

By  the  Commission. —  The  New  York  Transfer  Company 
having  filed  with  the  Public  Service  Commission  for  the  First  Dis- 
trict a  petition,  verified  September  30,  1918,  alleging  that  the 
present  tariff  rates  for  the  transfer  and  transportation  of  baggage 
within  the  city  of  New  York  are  inadequate  and  praying  that  an 
order  be  made  permitting  the  Company  to  put  into  effect  upon  one 
day's  notice  a  new  schedule  of  rates  providing  for  an  increase  of 
twenty-five  cents  per  piece  of  ba^age ;  and  a  hearing  having  been 
duly  held  by  and  before  the  Commission  upon  the  petition  on 
October  8,  15,  22  and  29,  and  Noveanhw  7,  12,  19  and  26,  1918; 
K.  P.  Lydon  appearing  for  the  New  York  Transfer  Company; 
Terence  Farl^  and  William  J.  Shields,  assistant  corporation 
counsel  of  the  city  of  New  York,  appearing  for  the  city  of  New 
York;  Edward  M.  De^an,  assistant  counsel  to  the  Commission, 
attending  in  behalf  of  the  Commission ;  and  the  Commission  being 
of  the  opinion  that  the  maximum  rate  and  charges  now  charge- 
able by  the  New  York  Transfer  Company  for  the  transfer  and 
transportation  of  baggage  are  insufficient  to  yield  reasonable  com- 
pensation for  the  service  rendered  and  are  unjust  and  unreason- 
able, and  that  it  is  just  and  reasonable  that  such  rates  and  charges 
should  be  increased  as  hereinafter  provided,  it  is 

I.  Ordered  that  the  rates  and  charges  to  be  observed  and  in 
force  from  and  after  January  1,  1919,  to  and  including  December 
31,  1919,  as  the  maximum  to  be  charged  by  the  New  York 
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Transfer  Company  for  the  transfer  and  transportation  of  baggage 
be,  and  tbe  same  hereby  is,  fixed  at  ten  cents  in  addition  to  the 
present  rates  for  such  service,  and  that  tbe  New  YoA  Transfer 
Company  be,  and  hereby  is,  authorized  to  charge,  demand  and 
collect  for  such  service,  for  each  piece  of  baggage,  the  aum  of  ten 
cents  in  addition  to  tbe  present  rate. 

II.  Further  ordered  that  before  putting  into  effect  the  changes 
above  set  forth  the  New  York  Transfer  Company  shall  file  and 
publish,  aa  required  by  law,  at  least  one  day  prior  thereto,  a 
supplement  or  amendment  to  its  tariff  schedule  showing  guch 
changes. 

III.  Further  ordered  that  this  order  shall  take  effect  forthwith 
and  shall  continue  in  effect  for  a  period  of  one  year  from  and  after 
January  1,  1919,  unless  the  Commission  pursuant  to  the  pro- 
visions of  the  Public  Service  Commissions  Law  and  to  this  order, 
shall,  on  or  before  December  31,  1919,  fix  by  order  a  higher  or 
lower  or  different  rate  to  be  thereafter  charged  by  the  New  York 
Transfer  Company  for  the  transfer  and  transportation  of  baggage. 

IV.  Further  ordered  that,  within  five  days  from  the  date  of  the 
service  of  this  order,  the  New  York  Transfer  Company  shall  notify 
this  Commission  in  writing  whether  the  terms  of  this  order  ore 
accepted  and  will  be  obq^ed. 

'  V.  Fnrther  ordered,  that  this  case  be  set  for  further  hearing 
before  the  Commission,  in  the  light  of  actual  operative  statistics 
resulting  from  the  enforcement  of  this  order,  on  the  first  Monday 
of  December,  1919,  at  2 :30  p.  m.,  or  on  such  earlier  date  or  dates 
as  the  Commission  may  by  order  fix  and  announce,  for  such 
further  investigation  into  the  subject-matter  of  this  proceeding  as 
the  Commission  may  deem  proper  and  for  the  making  of  any 
further  order  in  the  premises  as  may  appear  to  be  proper. 
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In  the  Matter  of  the  Petition  of  Beooklyn  Edisok  Compaht, 
Inc.  (Formerly  Kings  County  Electric  Light  and  Power  Com- 
pany), for  the  Permission  and  Approval  of  the  Public  Service 
Commission  of  the  State  of  Kew  York  for  the  First  District  to 
Merge  the  Edison  Electric  Illuminating  Company  of  Brooklyn 
into  and  with  Itself  and  to  Execute  a  Mortgage  to  be  Desig- 
nated as  its  General  Mortgage  upon  all  its  Plant  and  Property 

Case  No.  2351 

(Public  Service  Commiesion,  First  District,  February  3,  IflIB) 

Application  for  leav«  to  merge  two  electiictl  coipoiatlona  —  present  reUtlona 
between  tbetn. 

Where  the  result  wonM  limpllfy  intercorporate  conaecttons,  fadUtate  tbs 
financial  situation  and  result  in  public  welfare,  snGh  application  ibould 
be  granted. 

No  Interest  of  the  city  of  New  Tork  is  jeopardiied  by  the  order  asked  for. 
The  Brooklyn  Edison  Company,  formerly  known  as  the  Kings  County 
Electric  Light  and  Power  Company,  asks  herein  for  leave  to  merge  into 
itself  the  Edison  Electric  Illuminating  Company  of  Brooklyn  and  also 
for  permission  to  execute  a  mortgage  as  a  general  mortga^  upon  all  Its 
plant  and  property.  The  purpose  of  this  application  is  to  simplify  the 
form  of  the  existing  corporate  organization  and  facilitate  the  financing 
of  expenditures  for  additions  and  improvements  in  the  property.  As 
between  the  Edieon  Electric  Illuminating  Company  and  tbe  Kings  County 
Light  and  Power  Company,  the  former  is  the  holding  company  for  a  sys- 
tem having  a  monopoly  of  the  electric  business  in  the  entire  borough 
of  Brooklyn  with  the  exception  of  the  Flatbush  district  and  is  controlled 
by  the  Kings  County  Electric  Light  and  Power  Company,  which  owns  all 
of  its  stock  and  is  the  holding  and  financing  company.  These  relation- 
ships neressitate  a  multiplication  of  intercorporate  transactions  which 
are  not  only  uneconomical  but  difficult  in  handling.  For  the  purpose  of 
unifying  in  corporate  form  their  business,  which  is  conducted  in  fact 
as  a  unified  system,  the  companies  propose  to  merge  the  Edison  Company 
into  the  Kings  County  Company. 

Such  action  would  allow  the  elimination  of  two  separate  sets  of 
accounts  and  the  simplified  adjustment  of  intercompany  claims.  One 
statement  would  then  suffice  to'  show  the  financial  condition  of  the 
property  owned  or  possessed  or  operated  by  the  merged  companies,  and 
also  avoid  the  difficulty  of  allocating  to  the  individual  companies'  proper 
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tie*  tba  expenditures  made.  The  Bccuritlea  iaaued  would  be  secured 
directly  by  the  property,  lii»t«ad  of  by  obligatiouB,  and  many  featurei 
of  holding  company  entanglements  would  be  eliminated. 

Under  the  present  Beparate  corporate  organization,  there  is  lilcelihood 
of  serioua  emtiarrastmeut  in  the  operationa  of  the  coTUpBoiea  and  in  the 
•errice  to  the  public.  The  city  ot  New  York  objected  at  the  bearings 
to  the  proposed  merger  on  the  ground  that  tlie  two  companies  are  not 
properly  authorized  to  execute  the  franchiaea  of  an  electric  light  cor- 
poration under  their  incorporation  certiftcatea,  and  that  the  consent  of 
the  Commisiion  would  be  recognition  of  certain  franchise  rights,  the 
validity  of  which  was  questioned  by  the  city.  Held,  that  if  the  conten- 
tion ot  the  city  ie  correct  and  these  corporations  are  not  subject  to  the 
jurisdiction  of  the  Commiaaion  they  may  effect  the  merger  without  anj 
authorization  by  the  Commiaaion  and  without  malting  this  application; 
that  as  a  matter  of  actual  statutory  enactment,  however,  the  companies 
in  question  are  within  the  definition  of  "  electrical  corporations  "  and  are 
nnder  the  jurisdiction  of  thia  CoramissioD.  The  consent  of  the  CoTomia- 
tion  should  be  granted  upon  the  condition  that  the  approval  of  the  appli' 
eation  for  merger  shall  not  tw  construed  to  revive  or  validate  any  lapsed 
or  invalid  franchise  or  to  affect  in  any  way  the  present  statua  of  any 
franchise  or  rights  or  remedies  in  any  action  now  pending  to  which 
either  company  may  be  a  party. 

KsACKB,  Commissioner. —  The  petitioner,  the  Kings  County 
Electric  Light  and  Power  Company,  whose  corporate  name  wua 
(^hanged  on  January  10,  1919,  to  the  Brooklyn  Edison  Company, 
Inc.,  in  pursuance  of  a  plan  of  BimpHfying  the  form  of  its  cor- 
porate organization  and  facilitating  the  financing  of  expenditures 
for  necessary  additions  and  improTements  in  its  facilities,  equip- 
ment and  plant  has  submitted  two  petitions  to  this  Commission; 
Tiz. :  one  petition,  which  is  the  subject  matter  of  this  proceeding, 
asking  for  the  permission  and  approval  of  the  Commission  to  the 
merging  by  the  Kings  County  Electric  Light  and  Power  Company 
(now  the  Brooklyn  Edison  Company,  Inc.)  into  and  with  itself 
of  the  Edison  Electric  Illuminating  Company  of  Brooklyn,  and 
for  the  consent  of  the  Commission  to  the  issuance  and  execution 
by  the  Kings  County  Electric  Light  and  Power  Company,  at  or 
after  the  merger,  of  a  general  mortgage  to  the  Central  Union 
Trust  Company  of  New  York,  as  trustee  bearing  date  as  of  Jan- 
nary  1,  1919,  to  secure  an  issue  of  not  to  exceed  $100,000,000  of 
par  value  of  bonds  and  to  cover  all  of  the  property  and  rights  of 
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the  two  companies;  and  another  petition,  which  is  the  subject 
matter  of  an  independent  proceeding  in  Case  No.  2352  (18  State 
Dept  Eep.  197),  asking  for  the  authorization  by  the  Commission 
to  the  Kings  County  Electric  Light  and  Power  Company  (now  the 
Brooklyn  Edison  Company,  Inc.)  at  or  after  the  merger,  of  the 
issuance  of  $6,000,000  par  value  5  per  cent,  thirty-year  bonds, 
series  A,  secured  by  the  general  mortgage. 

As  the  matter  of  the  issuance  of  a  specific  amount  of  bonds  is 
made  the  subject  of  a  separate  memorandum  entitled  in  the  case 
covering  the  questions  pertinent  to  such  issue,  the  present  memo- 
randum is  confined  to  the  merger  and  mortgage  application. 

The  intercorporate  relations  of  the  Edison  Electric  Illuminating 
Company  of  Brooklyn  and  the  Kings  County  Electric  Light  and 
Power  Company  are  rather  complicated.  The  various  phases  of 
these  relations  were  reviewed  by  the  Commission  in  the  earlier 
decisions  in  Hatter  of  Issue  of  Bonds  by  Kings  County  Electric 
Light  &  Power  Company,  2  P.  S.  C.  R.  let  Dist.  N.  Y.  193, 
and  in  Albert  Moritz  v.  Edison  Electric  IMuminating  Com- 
pany  of  Brooklyn,  1  id.  175 ;  10  State  Dept.  Rep.  203.  The 
Edison  Electric  Illuminating  Company  of  Brooklyn  is  the 
operating  company  for  a  system  which  has  a  monopoly  of 
the  electric  business  in  the  entire  borough  of  Brooklyn,  with 
the  exception  of  the  twenty-ninth  ward,  commonly  known 
as  Flatbusb.  It  is  controlled  by  the  Kings  County  Electric 
Light  and  Power  Company,  which  owns  all  of  its  stock.  The 
Kings  County  Company  leased  all  its  property  and  franchises  to 
the  Edison  Company,  and  the  Edison  Company  is  now  the  oper- 
ating company  while  the  Kings  County  Company  is  the  holding 
and  financing  company.  Under  the  lease,  the  Edison  Company 
must  use  its  net  annual  profits  from  the  operation  of  its  own  and 
leased  property,  after  paying  all  taxes  and  aasessments  on  the 
latter,  for  the  payment  of  interest  on  certain  bonds  of  the  Kings 
County  Company  and  must  turn  over  to  the  Kings  County  Com- 
pany the  remainder  of  the  profits  which  would  otherwise  be 
applicable  to  dividends  on  the  Edison  stock.  The  Kings  County 
Company  owns  a  large  generating  station,  while  the  Edison  Corn- 
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pany  owna  the  major  portion  of  the  distributing  aystem,  hut  the 
properties  of  the  two  companies  are  operated  as  one  combined 
system.  The  bufliness  of  this  electric  system  has  been  progressively 
expanding,  having  increased  from  about  25,000  customers  in  1905 
to  about  100,000  customers  in  1918,  and,  in  order  to  serve  the 
oeeda  of  the  patrons,  the  companies  have  in  recent  times  been 
expeudiug  at  the  rate  of  about  $2,000,000  a  year  on  account  of 
additional  equipment  uid  facilities.  The  financing  of  the 
expenditures  for  additional  facilities  and  equipment  has  been 
carried  on  through  the  issuance  of  capital  stock  and  convertible 
debenture  bonds  by  the  Kings  County  Company,  which  takes  back 
from  the  Brooklyn  Edison  Company  notes  for  the  portion  of  the 
expenditures  attributable  to  the  property  of  the  latter  company. 
The  demand  loans  made  to  the  Kdison  Company  by  the  Kings 
County  Company  in  these  transactions  amount  to  $14,200,000. 

The  multiplication  of  intercorporate  transactions  is  not  only 
uneconomical  but  difficult  in  handling.  The  marketing  of  the 
bonds  of  the  Kings  County  Company  with  the  obligations  of  the 
Edison  Company  as  seeurttT-  has  not  proven  satisfactory.  In  order 
permanently  to  finance  the  large  improvements  and  extensions,  the 
companies  have  formulated  a  plan  under  which  the  securities 
issued  therefor  shall  be  a  direct  Hen  upon  the  physical  assets  and 
not  upon  the  capital  stock  or  notes.  For  the  purpose  of  unifying 
in  corporate  form  their  business  which  is  conducted  in  fact  as  a 
unified  ^stem,  the  companies  propose  to  mei^  the  Edison  Com- 
pany into  the  Kings  County  Company,  under  the  provisions  of 
section  61,  subdivision  3  of  the  Transportation  Corporations 
Law  and  section  15  of  the  Stock  Corporation  Law.  The 
Transportation  Corporations  Law  provides  in  section  01,  sub- 
division 3,  as  follows: 

"  8.  Subject  to  the  permission  and  approval  of  the  proper  public 
service  commission,  any  two  or  more  corporations  organized  under 
this  article  or  under  any  general  or  special  law  of  the  state  for 
the  purpose  of  carrying  on  any  business  which  a  corporation  organ- 
ized under  this  article  might  carry  on,  may  consolidate  such  cor^ 
porations  into  a  single  corporation  (by),  and  any  such  corporation 
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may  with  the  ]ike  perroission  and  approval  be  merged  with  any 
other  such  corporation,  upon  complying  with  the  provisions  of  the 
business  corporations  law  relating  to  the  coDsolidatioa  of  business 
corpOTatioiis(.)i  and  the  stock  corporation  law  relating  to  the 
merger  of  stock  corporationa." 

Section  15  of  the  Stock  Corporation  Law  provides  as  follows: 

"  §  15.  Merger.  Any  domestic  stock  corporation  and  any  for- 
eign stock  corporation  authorized  to  do  business  in  this  state 
lawfully  owning  all  the  stock  of  any  other  stock  corporation  organ- 
ized for,  or  engaged  in  business  similar  or  incidental  to  that  of  the 
posflesaoi  corporation  may  file  in  the  office  of  the  secretary  of  state, 
under  its  common  seal,  a  certificate  of  such  ownership,  and  of  the 
resolution  of  its  board  of  directors  to  merge  such  other  corporation, 
and  thereupon  it  shall  acquire  and  become,  and  be  possessed  of  all 
the  estate,  property,  rights,  privileges  and  franchises  of  such 
other  corporation,  and  they  shall  vest  in  and  be  held  and  enjoyed 
by  it  as  fully  and  entirely  and  without  change  or  diminution  as 
the  same  were  before  held  and  enjoyed  by  such  other  corporation, 
ftnd  be  managed  and  controlled  by  the  board  of  directors  of  such 
possessor  corporation,  and  in  its  name,  but  without  prejudice  to 
any  liabilities  of  such  other  corporation  or  the  rights  of  any  cred- 
itors thereof.  Any  bridge  corporation  may  be  merged  under  this 
section  with  any  railroad  corporation  which  shall  have  acquired 
the  right  by  contract  to  run  its  cars  over  the  bridge  of  such  bridge 
corporation." 

The  merger  will  eliminate  the  maintenance  of  two  separate  sets 
of  accounts  and  the  recording  and  adjustment  of  intercompany 
claims.  One  statement  will  suffice  to  show  the  financial  condition 
of  all  the  properties  owned  or  possessed  or  operated  by  the  merged 
companies.  It  will  also  avoid  the  difficulty  of  allocating  to  the 
individual  companies'  properties  the  expenditures  made.  The 
securities  issued  will  be  secured  directly  by  the  property,  instead 
of  by  obligations,  and  many  feature  of  holding  e(nnpany  entangle- 
ments will  be  eliminated. 

The  corporation  counsel  of  the  ci^  of  New  York  appeared  at 
the  hearings  and  interposed  an  objection  to  the  granting  of  the 
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appUcatioD,  upon  the  ground  chiefly  that  neither  the  Kings  Coun^ 
Electric  Light  and  Power  Compftn;'  nor  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  possessed  any  valid  franchise 
or  right  to  construct,  maintain  or  operate  electric  conductors  for 
light  or  power  purposes  in  or  through  the  streets  and  hi^ways  in 
the  borough  of  Brooklyn;  that  the  two  companies  are  not  prop- 
erly organized  to  exercise  the  rights  or  franchise  of  an  electric  light 
corporation  since  they  were  incorporated  under  the  Hanoi acturing 
Corporations  Act  of  1848  (Laws  of  1848,  chap.  40  as  amd.)  ;  that 
the  compffiiiefl  are  not  electric  light  corporations  within  the  mean- 
ing of  the  provisions  of  the  Transportation  Corporationa  X^aw 
authorizing  a  merger,  and  that  any  consult,  approval  or  order 
panted  by  the  Commission  would  be  a  recognition  l^  the  Com- 
mission of  the  existence  of  franchise  rights  the  validity  of  which 
was  questioned  and  would  prejudice  the  rights  asserted  by  the  city 
and  citizens  thereof  in  certain  litigation  which  is  pending  and  in 
which  the  validity  of  the  franchise  claimed  and  exercised  by  the 
companies  was  contested. 

By  the  express  provisions  of  section  15  of  the  Stock  Corpora- 
tion Law  the  merger  cannot  in  any  way  change  the  estate,  prop- 
irrty,  rights,  privileges  and  franchises  of  the  merged  corporation. 

If,  as  cont»ided  by  the  corporation  counsel,  these  companies 
are  not  public  service  corporations  subject  to  the  jurisdiction  of 
the  Commission,  then  they  may  effect  the  merger  without  any 
authorization  by  the  Commission  and  without  making  this 
application. 

The  Public  Service  Commissions  Law  defines  what  is  an  "  elec- 
trical corporation  "  within  the  meaning  of  that  statute,  and  these 
companies  by  reason  of  their  plant  and  operations  are  within  the 
definitions.    Subdivision  12  of  secticm  2  detdiffea  that: 

"  12.  The  term  '  electric  plant,'  when  used  in  this  chapter, 
includes  all  real  estate,  fixtures  and  personal  proper^  operated, 
owned,  used  or  to  be  used  for  or  in  connection  with  or  to  facilitate 
the  generation,  transmission,  distribution,  sale  or  furnishing  of 
electricity  for  light,  heat  or  power;  and  any  conduits,  ducts 
or  other  devices,  materials,  apparatus  or  property  for  containing, 
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holding  01  carrying  conductors  used  or  to  be  used  for  tiie  trans- 
mission of  electric)^  for  light,  heat  or  power." 

Subdivision  13  of  the  same  section  defines  an  "  electrical 
corporation  "  as  follows : 

*'  18.  The  term  '  electrical  corporation/  when  used  in  this  chap- 
ter, includes  every  corporation,  company,  association,  joint-stock 
association,  partnership  and  person,  their  lessees,  truateee  or  receiv- 
ers appointed  by  any  court  whatsoever  (other  than  a  railroad  or 
street  railroad  corporation  generating  electricity  solely  for  railroad 
or  street  railroad  purposes  or  for  the  use  of  its  tenants  and  not  for 
sale  to  others)  owning,  operating  or  managing  any  electric  plant 
except  where  electricity  is  generated  or  distributed  by  the  producer 
solely  on  or  through  private  property  for  railroad  or  street  railroad 
purposes  or  for  its  own  use  or  the  use  of  its  tenants  and  not  for 
sale  to  others." 

Each  of  the  companies  is  a  corporation  owning,  operating  or 
managing  an  electric  plant  and  is  not  within  the  exceptions.  The 
mere  fact  that  either  of  them  was  organized  under  the  Manufac- 
turing Corporations  Act  of  1848  (Laws  of  1848,  chap.  40,  as 
arad.)  would  not  affect  the  applicability  of  the  provisions  of  the 
Public  Service  Commissions  Law  to  it.  Public  Service  Commis- 
sion, Second  District,  v.  J,  J.  Kogers  Co.,  184  App.  Div.  705, 

The  corporation  counsel  has  urged  that  the  pendency  of  the 
litigation  involving  the  rights  and  franchises  of  these  companies 
or  their  predecessors  might  be  prejudiced  by  the  granting  of  this 
application.  It  was  not  pointed  out  in  what  manner  or  form  such 
litigation  was  or  could  be  prejudiced,  or  how  any  claim  or  defense  in 
any  such  litigation  would  cease  or  would  be  enlarged  by  changing 
the  corporate  organization  of  these  two  companies.  The  litigation 
has  been  of  long  standing.  In  one  action  brought  by  the  Amster- 
dam Electric  Light  and  Power  Company  and  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  against  the  city  of  New  York 
and  commenced  in  1911,  an  appeal  is  now  pending  in  the  Appel- 
late Division  of  the  Supreme  Court  for  the  First  Department  In 
the  proceeding  commenced  in  1917  in  Kings  county  by  Henry  W. 
£jmith  against  the  Edison  Electric  Illuminating  Cranpany  of 
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Brooklyn,  the  commissioner  of  water  supply,  gas  and  electricity 
and  the  borough  president  of  Brooklyn,  the  issues  have  not  yet  been 
tried.  In  another  proceeding  brought  by  Albert  Clements  against 
the  Edison  Electric  lUnminating  Company  of  Brooklyn  and  the 
Amsterdam  Electric  Light  and  Power  Company,  an  alternative 
writ  of  mandamus  waa  granted  which  required  the  companies  to 
remove  their  overhead  fixtures  in  the  thirtieth  ward  of  the  borough 
of  Brooklyn,  but  an  appeal  was  taken  by  the  companies  to  the 
Appellate  Division  of  the  Second  Department,  and  the  respondeat 
has  asked  the  court  to  be  permitted  to  withdraw  the  proceeding. 
On  March  10,  1916,  the  board  of  estimate  and  apportionment 
adopted  a  resolution  directing  the  corporation  counsel  to  petition 
the  Attomey-Qeneral  to  institute  an  action  to  forfeit  the  franchises 
of  the  Amsterdam  Electric  Light  and  Power  Company  on  the 
ground  of  non-user,  but  such  an  application  has  not  yet  been 
presented  or  prosecuted. 

The  companies  claim  to  have  made  over  $10,000,000  of 
ioiprovementa,  as  to  at  least  $4,675,000  (exclusive  of  bond  dis- 
count) of  which  there  can  be  no  serious  doubt  of  their 
capitalizability.  These  expenditures  were  made  from  income 
from  bank  loans  amounting  on  December  30,  1918,  to  $2,350,000, 
hnd  from  moneys  which  would  otherwise  have  been  used  for  the 
payment  of  taxes  now  overdue  and  amounting  to  over  $1,000,000, 
It  is  quite  apparent  that  the  companies  must  finance  the 
expenditures  made  for  improvements  and  must  provide  means  for, 
making  still  further  additions  and  betterments  in  order  to  serve 
the  community.  This  financing  cannot  be  carried  through  in  the 
present  form  of  their  corporate  entanglement.  Unless  their  coi> 
porate  form  be  changed,  there  is  likelihood  of  serious  embarrass- 
ment in  the  operations  of  the  companies  and  in  the  service  to  the 
public.  On  the  other  hand,  the  approval  of  the  merger  does  not 
in  any  way  create,  validate  or  revive  franchise  rights  or  afFect  the 
city's  interests  in  any  way.  But,  in  order  that  there  may  be  no 
doubt  whatever  upon  this  question,  the  Commission  makea  it  a 
condition  of  its  permission  and  approval  for  such  merger:  "  That 
the  pezmiasion  and  approval  of  the  Commission  to  the  said  merger 
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shall  not  be  eonatrued  to  revive  or  validate  any  lapsed  or  invalid 
franchise  or  to  enlarge  or  add  to  the  powers  and  privileges  con- 
tained in  the  grant  of  any  franchise  or  to  waive  any  forfeiture,  or 
to  affect  the  rights  or  remedies  of  any  party  in  any  action  or  pro- 
ceeding now  pending  to  which  the  Kings  County  Electric  Light 
and  Power  Company  (now  Brooklyn  Edison  Company,  Inc.),  the 
Edison  Electric  Illuminating  Company  of  Brooklyn  or  any  person 
or  corporation  under  whom  they  or  either  of  them  may  claim,  may 
be  a  party." 

At  the  hearing,  it  was  stated  by  the  counsel  for  the  companies 
that  the  city  would  be  financially  benefited  by  the  merger.  Under 
the  franchise  granted  by  the  city  of  Brooklyn  to  the  Kings  County 
Electric  Light  and  Power  Company,  which  became  effective  June 
26,  1894,  the  company  was  obliged  to  pay  to  the  city  1  per  cent 
of  its  gross  receipts  or  revenues  derived  from  whatsoever  source 
for  the  six  months  preceding.  Under  the  dual  corporate  organiza- 
tion the  gross  receipts  of  the  Kings  County  Electric  Lig^t  and 
Power  Company  consisted  of  the  moneys  paid  by  the  Edison  Com- 
pai^  to  the  Kings  County  Company  after  the  operating  expenses 
and  taxes  and  other  charges  of  the  Edison  Company  had  been 
paid.  Upon  effecting  the  merger,  it  was  stated  to  be  the  intention 
of  the  new  company  to  pay  the  1  per  cent  on  the  gross  income 
of  the  merging  company,  which  will  be  much  greater  than  the 
income  of  the  Kin{^  County  Com.pany. 

As  to  the  approval  of  the  mortgage,  the  Commission  does  not 
now  take  further  action  than  to  pass  upon  its  form.  The  com- 
pany has  acceded  to  the  su^estion  of  the  Commission  that  there 
be  included  in  the  mortgage  an  all-embracing  provision  for  the 
maintenance  and  upkeep  of  the  property.  The  consent  by  ^^ 
Commission  to  the  execution  of  the  mortgage  will  not  in  raiy  way 
prejudice  inqniiy  and  determination  by  the  Commission  as  to 
the  truth  of  any  matter  recited  or  stated  in  the  mortgage,  and  will 
confer  upon  the  company  no  authority  whatever  to  issue  bonds 
pursuant  to  the  terms  of  the  mortgage  except  as  may  hereafter 
be  authorized  by  the  Commission. 

I  therefore  recommend  that  the  application  be  granted,  l^  a 
•oitidda  Older  containing  restrictive  conditiona  above  refenred  to. 
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In  the  Matter  of  the  Petition  of  Becmjkltw  Edison  Compant, 
Inc.,  (Formerly  Kings  County  Electric  Light  and  Power 
Company)  for  an  Order  Authorizing  it  to  Issue  $6,000,000 
Principal  Amount  of  its  General  Mortgage  Gold  Bonds, 
Series  A 

Case  No.  2352 

(Publio  Seirioe  Commisaiai,  First  District,  February  3,  1919) 

Application  fianted,  euapt  as  to  Ijoo^ooo,  for  peimiision  to  isane  bond  and 
mortgate  for  tlie  pnipoae  of  finandiiE  expendltuies  to  be  carried  ont 
under  a  mottgage  of  two  mergod  corporations. 

like  Ccnnmiasion  is  asked  liereln  to  approve  of  the  iasuance  by  the 
merging  corporation  of  a  mortgage  upon  all  of  the  property  of  the  Ediaon 
Electric  Dluminating  Company  of  Brooklyn  and  the  Kings  County  Elec- 
tric Light  and  Power  Company,  the  two  merged  corporations,  in  the  sum 
of  1100,000,000,  and  the  immediate  isauance  of  96,000,000  of  bonda  under 
audi  mortgage,  the  proceedi  to  be  applied  toward  the  reimburmnent  of 
capital  expenditoreg  ftran  October  1,  191E,  to  December  31,  IBIS,  not 
heretofore  made  the  subject  of  authoriied  issuance  of  securities.  Since 
the  iubmission  of  the  application  the  Dsme  of  the  Kings  County  Electric 
Light  and  Powk-  Company  has  be^i  changed  to  the  Brooklyn  Edison 
Company,  Inc.  The  Commisaion  by  investigation  has  found  that  the 
purposes  for  which  the  proceeds  of  $6,500,000  par  value  of  the  bonds  are 
necessary  are  not  reaaonably  chargeable  to  operating  expenses  or  to 
income,  except  as  to  $S26,00C,  or  so  much  thereof  as  may  be  neeeasary 
to  meet  the  expenses  of  sale  and  make  up  discount.  Decision  reserved 
as  to  the  right  of  the  company  to  issue  the  balance  of  the  bonds  applied 
for  or  additional  securities.  The  city  of  New  York  presented  the  aame 
objections  as  were  submitted  in  case  No.  2301  last  above  reported,  and 
aa  tlie  opinion  in  that  case  passed  upon  those  objections  they  are  not  here 
discussed  eacept  so  far  as  they  pertain  to  this  application.  The  business 
of  the  two  companies  in  question  has  vastly  increased  and  extensive 
expenditures  must  be  made  for  necessary  improvements  in  the  propftr- 
tiea  for  the  benefit  of  their  consumers  and  the  public.  An  order  author- 
izing the  issuance  of  96,600,000  of  bonds  authorized  with  the  usual  pro- 
visions as  to  the  application  of  the  proceeds,  the  sale  price  and  the 
annrtication  of  the  expenses  and  discount. 

E&ACSE,   Commissioner. —  This  application  was  presented  to 
the  Commission  in  contemplation  of  the  plan  for  merging  the 


,iz...,Coog[e 


State  Dbpabtmknt  Bepobts 


[VoLlS]  Public  Serrice  Commiwioa,  first  District 

Edison  Electric  lUumlnating  Company  of  Brooklyn  into  and 
with  the  £ing8  Coun^  Electric  Light  and  Power  Company,  and 
the  issuance  by  the  merging  corporation  of  a  mortgage  upon  all 
of  their  property  for  $100,000,000,  and  the  immediate  issuance 
of  $6,000,000  of  bonds  under  the  mortgaga  Since  the  applica- 
tion was  sulnuitted  and  on  January  10,  1918,  the  name  of  the 
Kings  County  Electric  Light  and  Power  Company  waa  changed  to 
the  Brooklyn  Edison  Company,  Inc. 

The  petitioner  has  asked  for  authority  to  issue  $6,000,000  par 
value  of  its  general  mortgage  bonds.  Series  A,  dated  as  of  Jan- 
uary 1,  1919,  maturing  thirty  years  from  the  date  thereof,  at 
5  per  cent,  and  redeemable  prior  to  maturity  at  105  and  accrued 
interest,  the  proceeds  to  be  applied  toward  the  reimbursement  of 
capital  expenditures  from  October  1,  1912,  to  December  31,  1918, 
not  heretofore  made  the  subject  of  the  authorization  of  the 
issuance  of  securities. 

All  the  expenditures  covered  by  the  application  were  inves- 
tigated by  the  Commission  through  its  engineers  and  accountants, 
and  the  Commission  finds  that  the  purposes  for  which  the  pro- 
ceeds of  $5,500,000  par  value  of  the  bonds  are  necessary  are  not 
in  whole  or  in  part  reasonably  chargeable  to  operating  expenses 
or  to  income,  except  as  to  $825,000,  or  so  much  thereof  as  may 
be  necessary  to  meet  the  expenses  of  sale  and  make  up  discount 
Decision  has  been  reserved  as  to  the  right  of  the  company  to 
issue  the  balance  of  the  bonds  applied  for  or  additional  securities 
to  make  further  reimbursement  of  the  expenditures  made  between 
October  1,  1912,  and  December  31,  1918,  all  questions  pertain- 
ing to  tiie  amount  of  reimbursement  to  which  the  company  may 
be  entitled  on  account  of  the  expenditures  (in  excess  of  the 
reimbursement  heretofore  or  now  provided  by  the  Commission) 
being  reserved  for  consideration  on  such  further  application. 
The  reservation  is  due  to  differences  which  have  been  presented 
to  the  Commission  at  the  hearings  as  to  the  capitalizability  of  a 
]X)rtion  of  the  expenditures  which  are  claimed  to  equal  accrued 
depreciation  for  which  other  provision  has  not  been  made. 

Upon  this  application  the  corporation  counsel  presented  objeo- 
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tions  generally  upon  the  same  groimda  as  were  Bubmitted  in 
Case  No.  2351  (18  State  Dept.  Rep.  188),  relative  to  the  m«^Dg 
of  the  Edison  Electric  Illuminating  Company  of  Brooklyn  into 
the  Kings  County  Electric  Light  and  Power  Company,  and  as  the 
opinion  in  that  case  passes  upon  those  objections,  they  need  not  be 
here  further  discussed  except  as  to  their  pertinency  to  thia  appli- 
cation. 

This  application  is  based  upon  expenditures  for  property.  For 
more  than  eleven  years  these  two  companies  have  been  r^ulated 
by  the  Conmiission,  subjected  to  its  directory  orders,  and  have 
been  required  to  make  extensions  and  improvementa  and  render 
adequate  service  at  rates  prescribed  by  the  CommiBsion.  Their 
business  has  grown  from  a  patronage  of  about  25,000  consumers 
in  1905  to  a  patronage  of  about  100,000  consumers  at  the  present 
time.  To  meet  the  demands  of  the  vast  increase  in  patronage, 
the  companies  have  been  obliged  to  make  extensive  improve- 
ments,  and  recently  the  improvements  have  involved  expenditures 
at  the  rate  of  $2,000,000  or  more  a  year.  It  is  quite  obvious  that 
vitfaotit  these  expenditures  the  companies'  operations  must  be  cur- 
tailed and,  as  the  companies  have  a  monopoly  in  the  transaction 
of  their  business  within  the  borough  of  Brooklyn,  any  substantial 
CDrtailment  of  their  service  and  operation  must  result  in  great 
detriment  to  their  consumers  and  to  the  public  Without  finauo- 
ing  the  necessary  expenditures  in  some  permanent  form  the  com- 
panies cannot  make  the  improvements.  There  ia  no  substitute 
BU^ested  or  available  if  the  service  of  these  companies  should 
now  be  reatricted  by  a  denial  of  the  financial  means  with  which 
to  carry  on  business.  The  companies'  franchise  rights  have  been 
challenged  in  litigation,  of  a  protracted  nature,  and  it  is  obvious 
that  the  l^al  questions  cannot  be  resolved  except  hj  the  courts. 
Any  decision  now  made  upon  the  question  upon  the  legal  rights 
would  not  be  conclusive,  and  the  Commission's  decision  could 
be  subjected  to  review  in  the  courts.  In  such  a  state  of  affairs 
it  is  more  advisable  that,  if  the  city  has  faith  in  its  l^al  con- 
tentions, it  should  bring  to  a  final  conclusion  the  litigation  in 
which  it  is  interested  and  which  has  been  delayed  in  prosecution. 
The  companies,  by  reason  of  the  properly  owned  by  them  and  thedi 
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Operations,  are  electrical  corporations  owning  electric  plants 
within  the  meaning  of  the  provisions  at  the  Public  Service  Com- 
missions Law,  and  the  issuance  of  securities  hj  them  is  there- 
fore subject  to  the  authority  of  the  Commission.  The  action  of 
the  Commission  in  do  way  determinee  the  limits  of  the  franchise 
rights  under  which  tiiese  companies  operate  or  claim  to  operata 
In  authorizing  the  issuance  of  securities  the  Commission  simply 
approTee  the  means  for  financing  the  expenditures  which  are 
indispensable  to  the  service  of  the  public  and  exercises  the  powers 
vested  in  the  Commission  for  protecting  the  public  in  the  issuance 
of  securities  necessary  to  the  rendering  of  service  to  the  public. 
Accordingly,  I  recommend  the  entry  by  the  Commission  of  an 
order  authorizing  the  issue  of  $5,500,000  of  bonds,  with  the 
usual  provisions  as  to  the  application  of  the  proceeds,  the  sde 
price  and  the  amortization  of  the  expenses  and  discount 
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Tn  the  Matter  of  the  Complaint  under  Section  71,  Public  Service 
Commissions  Law,  of  Customebs  of  the  Nswfane  Eliotkig 
Compart  against  Nkwfanb  EtKCTaio  Compaity  as  to  Price 
Charged  for  Dlectricity 

Case  No.  5763 

(Pnblie   Service   Gonmiisai<»i,    Beccmd    District,    October    3,    1918) 

The  nutomen  of  a  public  Mirice  coiporation  mnat  b«  treated  witli  fair- 
dch;  they  are  entitled  to  the  ■ane  ratCe  for  the  same  clau  of  Mrrice— 
nnjiiat  preference  not  to  be  allowed. 

1^  XewfaoG  Electric  Compan;  operates  in  the  Tillages  of  Kewfane 
■nd  Olcctt  in  the  eountj  of  NiagKra.  The  electric  oompanj  is  controlled 
b;  the  Loclcport  Felt  Company,  a  private  buHineaa  corporation  which 
was  producing  electricity  for  its  own  use.  Gradually  outsiders  asked  for 
lighting  facilities  and  the  felt  company  supplied  customers  until  several 
hundred  were  being  supplied  by  it.  In  November,  1901,  the  electric 
oraspany  waa  incorporated  with  a  capitsl  stock  of  (1,000,  which  was 
afterwards  increased  to  $40,000.  Of  this  stock  only  thirteen  shares 
have  been  issued,  ten  of  wtiich  are  owned  by  the  felt  oompany  and  the 
other  three  by  individuals.  At  the  request  of  the  int«reated  parties  and 
upon  their  stipulation  an  expert  ttoployed  by  the  Commission  examined 
tiie  property  of  the  company  and  reported  in  detail  thereon.  This 
report  shows  that  the  property  in  service  amounts  to  $84,800;  that  the 
power  rate  now  advanced  is  unsatisfactory  and  does  not  give  a  prt^Mr 
return;  that  the  commercial  lighting  rate  should  be  advanced  but  not 
to  the  point  desired  by  the  company  and  the  rates  should  prevail  until 
and  including  the  31st  day  of  December,  191S,  and  in  the  meantime  an 
accurate  separate  account  of  all  the  affairs  of  the  eleetrie  company 
should  be  kept.  All  customers  of  the  same  class  should  pay  the  same 
rate.  The  felt  company  should  pay  for  all  exhaust  and  live  steam  used. 
When  the  affairs  of  the  electric  company  are  separated  and  an  accurate 
statement  of  its  financial  oondiUon  may  b«  had,  a  readjustment  of  the 
rates,  if  necessary,  can  be  made. 
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Clinton  K  DeGroat,  attorney  for  Newfane  cufltomers. 

Stockwell  &  Campbell,  attorneys  for  Newfane  Electric  Com- 
pany. 

H.  0.  Hopaon,  associated  with  Stoekwell  &  CampbelL 

Babhitb,  Commissionei. —  This  is  an  application  by  cnstomen 
of  the  Newfane  Electric  Company  living  in  the  villages  of  New- 
fane  and  Olcott  in  the  county  of  Niagara,  N.  Y.,  for  an  investi- 
gation of  the  chaise  for  electric  service  by  the  Newfane  Electric 
Company,  pursuant  to  schedules  filed  by  that  company  with  the 
Commission.  The  electric  company  is  an  offshoot  and  what 
may  be  properly  called  a  protege  of  the  Lockport  Felt  Company, 
a  private  business  corporation  evidently  prosperous  and  of  con- 
siderable financial  strength.  The  electric  company  is  the  result 
of  a  natural  growth.  The  felt  company  was  producing  electrici^ 
for  its  own  vee.  One  or  more  persons  desired  light.  This  was 
furnished  by  the  felt  company  and  the  business  gradually 
increased  until  in  the  neighborhood  of  five  hundred  customers  are 
supplied  with  light  or  ]K)wer.  These  include  domestic  users  for 
lig^t,  either  during  the  entire  season  or  for  the  summer  months; 
users  of  power;  and  the  public  authorities  for  street  lighting. 
The  lines  extend  into  the  villages  of  Newfane  and  Olcott,  the 
hamlet  of  Burt,  and  to  a  small  extent  into  the  surrounding 
country. 

The  electric  company  was  incorporated  in  November,  1901, 
with  a  capital  stock  of  $1,000  which  was  afterward  increased  to 
$40,000.  Of  this  amount  only,  thirteen  shares  have  been  issued, 
ten  of  which  are  owned  by  the  felt  company  and  the  other  three 
by  gentlemen  who  each  own  one. 

The  evidence  of  the  respondent  company,  which  composes  the 
greater  part  of  the  832  typewritten  pages,  is  very  unsatisfactory 
as  a  basis  upon  which  to  name  a  reasonable  charge  for  current 
famished  by  the  electric  company.  No  set  of  books  was  kept 
by  the  company  until  July  1,  1908.  The  general  manager  of  the 
felt  company  has  acted  as  secretary  and  treasurer  of  the  electric 
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company  and  also  as  purchaiiiiig  agent.  He  testified  that  while 
one-third  of  his  time  was  devoted  to  the  electric  company  only 
1872  of  a  salary  of  $3,672  waa  charged  to  that  company.  The 
bookkeeper  who  formerly  cared  for  the  hooka  of  the  electric  com- 
pany drew  a  salary  of  $15.50  per  week,  of  which  $1  was  paid  hy 
the  electric  company.  The  present  bookkeeper  who  cares  for  the 
books  of  both  companies  receives  $100  per  month  paid  entirely 
l^  the  felt  company.  Whenever  any  work  has  been  done  or 
repairs  made  by  the  electric  company  workmen  of  the  felt  com- 
pany hare  been  employed  and  no  record  made  of  their  time  or 
the  worth  of  their  services. 

In  October,  1911,  the  two  companies  made  a  contract  hy  which 
the  felt  company  rented  to  the  electric  company  all  of  its  property 
used  in  the  production  and  transmission  of  light,  heat  and 
power,  together  with  the  use  of  buildings  for  a  period  of  twenty 
years.  In  retnm  the  electric  company  agreed  to  fiimiah  the  felt 
company  with  all  the  light,  heat  and  power  it  might  require 
during  that  period ;  the  light  and  heat  were  to  be  without  charge, 
power  to  be  two  cents  per  kilowatt.  In  addition  the  felt  company 
was  to  have  all  the  surplus  exhaust  steam  of  the  electric  com- 
pany, which  as  a  matter  of  fact  was  all  of  the  exhaust  steam. 
Another  provision  of  the  contract  provides  that  the  felt  company 
shall  have  the  ri^t  to  buy  the  stock  of  the  electric  company  so 
that  the  felt  company  may  always  own  at  least  51  per  cent  of 
the  stock.  The  felt  company  also  used  considerable  quantities 
of  live  steam  from  the  electric  company  for  the  purpose  of  drying 
felt  The  general  manager  of  the  company  introduced  in  evi- 
dence a  statement  of  the  value  of  the  property  used  by  the  electric 
company  which  shows  a  value  of  $120,868,  of  which  amoimt 
$90,476  represented  property  bought  and  owned  by  the  felt  com- 
pany. The  balance  is  owned  by  the  electric  company.  This 
statement  shows  it«nis  amounting  in  some  cases  to  hundreds,  in 
Bome  cases  to  several  thousands  of  dollars.  The  prices  were  at 
first  understood  to  be  actual  cost  prices,  but  a  cross-examination 
showed  they  were  prices  estimated  from  recollection.  It  was 
st&ted  the  books  did  not  show  the  cost  of  the  various  items,  hut 
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that  the  items  wonld  be  found  in  tlie  annual  reports  filed  with  the 
ConuniBsion.  It  ia  hardly  to  be  presumed  that  property  bought 
bj  the  felt  company,  a  private  corporation  not  under  the  juriBdie- 
tion  of  the  Public  Service  CommiBsion,  would  appear  in  the 
reports  of  another  eompany  to  that  CommisBion,  and  an  exami- 
nation of  such  reports  shows  that  this  assumption  is  true.  It 
appears  by  the  report  for  the  year  1911  that  the  accounts  of  the 
company  were  segregated  and  properly  classified  by  the  auditor 
of  the  Public  Service  Commission  on  the  25th  day  of  May  in 
that  year.  By  that  report  it  appears  that  the  fixed  capital  of  the 
electric  company  on  the  Slat  day  of  December,  1908,  was 
$12,668.21,  and  that  between  that  day  and  December  31,  1911, 
$7,226.50  in  addition  was  installed,  making  a  total  of  $19,794.71. 
The  report  for  the  year  1917  shows  a  fixed  capital  of 
$23,807.60,  but  nowhere  in  the  reports  is  there  any  price  or 
valuation  of  the  various  items  of  property  owned  or  used  by  the 
electric  company.  The  felt  company  claims  to  have  furnished 
the  electric  company  with  property  to  the  amount  of  $90,776. 
These  figures  were  afterward  modified  by  striking  out  one  machine 
which  had  been  sold  and  reducing  the  valuation  on  an  automobile 
used  by  the  company.  It  does  not  seem  that  the  position  taken 
by  the  fdlt  company  is  correct.  If  that  company  has  not  on  its 
books  the  prices  paid  for  the  various  items  of  property  fomiabed 
to  the  electric  company,  how  has  the  felt  company  been  enabled 
to  know  the  condition  of  its  own  business  1  If  the  prices  of 
these  various  items  are  not  on  the  books  of  the  felt  company,  then 
that  company  and  not  the  public  should  suffer  for  its  own  neglect, 
and  customers  should  not  be  required  to  pay  a  price  for  electricity 
which  is  founded  upon  estimates  of  the  value  of  the  property 
used,  made  by  witnesses  whose  interest  urges  them  to  make  as 
favorable  a  showing  for  the  company  as  possible.  The  report 
for  the  year  1917  was  filed  after  the  new  rates  which  are  the  sub- 
ject of  review  in  this  proceeding  went  into  effect,  and  the  busi- 
ness of  that  year  was  conducted  under  these  rates.  This  report 
shows  a  deficit  for  the  year  from  its  operations  of  $5,144,71.  It 
appears  that  405,890  kilowatt  hours  of  electric!^  were  sold  dui^ 
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iog  the  jear;  of  this  amount  133,130  kilowatt  hours  were 
purchafied  at  a  cost  of  one  and  twenty-seven  one-hnndredths  cents 
per  kilowatt  hour.  The  balance  was  produced  at  a  coat  of  five  and 
aeven-tentha  centa  per  kilowatt  hour,  which  is  an  extremely 
hi^  cost.  In  1916  the  sum  of  $11  was  charged  for  general 
administration;  in  1917  the  amount  was  jumped  to  $1,146.41. 
In  191?  the  company  charges  $1,187.22  for  general  amortization. 
No  amount  had  hoen  charged  in  any  previous  year.  Either 
the  report  for  1917  was  drawn  with  a  view  to  its  influence 
on  the  pending  rate  case  or  the  previous  reports  are  of  little  value. 
It  is  difficult  if  not  impossible  for  the  general  public  to  determine 
the  value  of  property  belonging  to  public  utilities  companies,  and 
the  reports  of  the  companies  themselves  as  to  such  value  should 
be  investigated  with  great  care  when  used  as  a  basis  upon  which 
to  determine  the  rates  which  the  public  must  pay. 

At  the  request  of  the  interested  parties  and  upon  their  stipu- 
lation an  expert  employed  by  the  Commission  made  an  examina- 
tion of  the  property  owned  and  employed  hy  the  electric  company 
in  its  business  and  filed  his  written  report.  The  figures  which 
he  makes  while  only  tentative  may  be  considered  as  fairly 
accurate.  The  only  protest  here  is  against  the  regular  metered 
lighting  rate.  Neither  the  power  consumer,  the  street  lighting 
interests,  nor  those  who  accept  the  rates  for  lighting  during  the 
summer  season  make  protest.  It  shall  not  be  assumed  by  what 
has  been  said  that  there  has  been  any  intentional  wrongdoing 
in  the  relations  between  the  felt  company  and  the  electric  com- 
pany, but  the  relations  between  the  two  have  been  so  close  and  the 
care  exercised  in  keeping  a  distinct  account  of  the  affairs  of  the 
electric  company  has  been  bo  slight  that  the  other  general  cus- 
tomers of  the  electric  company  may  have  reason  to  feel  that  their 
rights  may  have  been  prejudiced  by  the  close  connection  of  the 
dectric  ptmpany  with  the  private  concern.  The  electric  com- 
pany is  a  public  service  corporation  governed  by  special  laws 
and  subject  to  control  by  the  State:  all  of  its  customers  of  the 
same  class  are  entitled  to  the  same  treatment,  and  no  contract 
can  be  made  with  one  customer  which  gives  a  preference  or  an 
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advantage  whicli  all  do  not  receive  although  sach  cuBtomer  may 
have  brought  the  public  service  corporation  into  being  and  made 
it  eliici^it  and  prolonged  its  life  by  financial  assistance. 

It  la  uonecessary  to  refer  in  detail  to  the  report  made  by  the 
expert  of  the  Commission,  which  is  filed  and  may  be  examined 
■  by  those  interested.  But  it  may  be  said  that  the  report  showa 
that  the  property  in  service  amounts  to  $86,600 ;  that  the  power 
rate  now  advanced  is  nnaatiafactory  and  does  not  give  a  proper 
return;  that  the  commercial  lighting  rate  should  be  advanced 
but  not  to  the  point  desired  by  the  company,  and  the  rate  should 
be  identical  for  aU  the  territory  served.  The  rates  suggested  by 
the  report  are  as  follows;  first  twenty-five  kilowatt  hours  per 
month  at  ten  cents  per  kilowatt  hour;  next  twenty-five  kilowatt 
hours  per  month  at  eight  cents  per  kilowatt  hour;  excess  over 
fifty  kilowatt  hours  per  month  at  six  ceats  per  kilowatt  hour. 
A  prompt  payment  discount  of  10  per  cent  and  a  minimum 
charge  of  one  dollar  per  month. 

These  rates  should  prevail  until  and  including  the  31st  day 
of  December,  1919,  and  in  the  meantime  an  accurate  and  a 
aeparate  account  of  all  the  affairs  of  the  electric  company  should 
be  kept  All  customers  of  the  same  class  should  pay  the  same 
rate.  The  felt  company  should  pay  for  all  exhaust  and  live  steam 
used.  When  the  affairs  of  the  electric  company  are  separated  and 
an  accurate  statement  of  its  financial  condition  may  be  had,  a 
readjustment  of  the  rates,  if  necessary,  can  be  mada 

All  concur. 
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In  the  Matter  of  the  Joint  Petition  of  South  Shobb  Natdkai. 
Gab  and  Fdel  Company  and  Rbfcblic  Light,  Heat  akd 
PowBE  CoMpAHT,  Inc,  undcT  SectloH  70,  Public  Service  Coni- 
miasLons  Law,  for  Consent  to  the  Transfer  of  the  Franchioea, 
Works  and  System  of  the  First  Named  Company  to  the  Second 
Named  Company;  and,  under  Section  69,  for  Authority  to  the 
Second  Named  Company  to  Iwue  Capital  Stock 

Case  No.  6557 

(Public  Serrice  ComiDisalon,  Second  District,  October  10,  1018) 

Joint  petition  of  two  corpotatlou  for  le«Te  foi  one  of  them  to  tranifei  iti 
frtncliiaei  and  plants  to  the  other  of  them  and  for  inch  otlwr  company 
to  imie  capital  ttock. 

The  petition  herein  was  filed  under  date  of  August  15,  1918,  and  a 
hearing  upon  said  petition  was  held  September  26,  1918.  Upon  the 
petition  and  the  facta  adduced  at  the  hearing  the  joint  petition  of  the 
eorporatione  was  granted,  and  the  South  Shore  Natural  Gas  and  Fuel 
Company  was  anthoriEed  to  tell  all  of  its  franchises,  property  and  assets 
as  of  September  SO,  1918,  to  the  Repablic  Light,  Heat  and  Power  Com- 
pany, Inc.,  at  a  price  to  be  hereafter  determined  by  the  Commission 
following  an  examination  of  the  records  and  property  of  the  former 
company,  and  after  consideration  of  its  outstanding  liabilitiesi  that 
moreoTer  the  Bcpublie  Light,  Heat  and  Power  Company,  Inc.,  is  girai 
the  rigbt  to  issue  its  common  capital  stock  in  payment  for  the  property 
of  tba  Soutli  Shore  Natural  Gas  and  Fuel  Compai]  to  an  amount  herein- 
after to  be  determined.    Other  provisions  of  the  order  stated  in  detail 

Similar  joint  petitions  of  sereral  other  corporations  and  the  said 
Bepublle  Li^t,  Heat  and  Power  Company,  Inc.,  granted  upon  practi- 
cally Uie  same  conditions  as  those  set  forth  in  the  order  in  this  case 
cont^ned. 

Petition  filed  under  date  of  August  15,  191S. 
Hearing  held  September  25,  1918. 

Bt  thb  Couuissioif. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  South  Shore  Natural  Gas  and  Fuel  Company  is 
hereby  authorized  to  transfer  all  of  its  franehisefl,  property  and 
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assets  as  of  September  30,  1918,  to  the  Republic  Light,  Heat  and 
Power  Company,  Inc.,  at  a  price  which  shall  be  hereafter  deter- 
mined b;  the  Commission  following  an  examination  of  the  records 
and  property  of  the  former  company  aod  after  consideration  of 
its  outstanding  liabiHties;  provided  that  the  value  of  all  of 
such  assets  at  the  actual  date  of  the  transfer  to  the  Repnl)lic 
Light,  Heat  and  Power  Company,  Inc.,  shall  not  he  less  than  their 
value  at  September  30,  1918,  and  this  Commission  hejeby  per- 
mits and  approves  the  transfer  to  and  acquisition  by  the  Republic 
Light,  Heat  and  Power  Company,  Inc.,  of  the  property  and  assets 
of  the  South  Shore  Natural  Gas  and  Fuel  Company  at  Septem- 
ber 30,  1918,  subject  to  its  liabilities  then  outstanding. 

2.  That  the  consent  of  the  Commission  is  hereby  given  to  the 
issuance  by  the  Republic  Light,  Heat  and  Power  Company,  Inc., 
of  its  common  capital  stock  in  payment  for  the  property  and 
assets  of  said  South  Shore  Natural  Gas  and  Fuel  Company  to  a 
par  amount  hereinafter  to  be  determined  following  the  completion 
of  the  examination  which  is  to  be  made  of  the  accounts,  property, 
etc.,  of  the  latter  company  in  accordance  with  the  provisions  of 
ordering  clause  No.  1  hereof. 

3.  That  the  consent  of  the  Commission  is  hereby  pven  to  the 
acquisition  by  the  South  Shore  Natural  Gas  and  Fuel  Company  of 
the  common  capital  stock  of  the  Republic  Light,  Heat  and  Power 
Company,  Inc.,  authorized  to  he  issued  pursuant  to  the  authority 
contained  in  ordering  clause  No.  2  herein  and  subject  to  the 
conditions  enumerated  in  that  ordering  clause,  provided  that  said 
stock  of  the  Republic  Light,  Heat  and  Power  Company,  Inc.,  may 
only  be  held  by  the  South  Shore  Natural  Gas  and  Fuel  Company 
temporarily  and  pending  the  transfer  to  it  for  cancellation  of  the 
entire  amount  of  its  own  capital  stock  which  is  to  be  delivered  to 
it  pursuant  to  the  terms  of  an  order  entered  concurrently  here- 
with in  Case  No.  6566. 

4.  That  within  sixty  days  after  the  transactions  permitted 
and  approved  by  ordering  clauses  1  and  2  herein  shall  have  been 
accomplished  there  shall  be  filed  with  this  Conunission  an 
affidavit  by  the  president  or  vice-president  of  the  company  to  the 
effect  that  all  of  the  capital  stock  of  the  South  Shore  Natural  Gaa 
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and  Fuel  Company  has  been  cancelled  and  that  all  neceasaiy 
Btepa  for  the  legal  accomplishment  of  the  dissolution  of  the  South 
Shore  Natural  Gas  and  Fuel  Company  have  been  instituted. 

5.  That  the  South  Shore  Natural  Gas  and  Fuel  Company 
shall  within  a  reasonable  time  after  the  consummation  of  the 
transfer  approved  in  this  order,  file  with  the  Commission  all 
such  annual  or  other  periodic  reports  as  the  Commission  may  be 
required  by  law  to  obtain  or  which  it  is  empowered  by  law  to 
exact  and  shall  require,  concerning  its  operations  and  financial 
or  corporate  transactions  during  the  period  subsequent  to  the  date 
of  such  report  last  filed  and  prior  to  the  effective  date  for  account* 
ing  purposes  of  the  transfer  hereby  approved. 

6.  That  this  proceeding  is  hereby  continued  upon  the  records 
of  the  Commission  until  the  examination  which  is  to  be  made  of 
the  boobs,  accounts  and  property  of  the  South  Shore  Natural  Gas 
and  Fuel  Company  shall  have  been  concluded  and  the  correctiona, 
if  any,  which  by  reason  of  such  examination  this  Commission 
shall  determine  to  be  proper  and  necessary  have  been  made, 
accepted  hy  the  corporation  and  entered  in  the  accounts  of  said 
company  to  the  satisfaction  of  the  Commission ;  and  this  order  is 
expressly  conditioned  upon  acceptance  by  the  corporation  of  any 
such  determination  by  the  Commission  and  compliance  with  any 
subsequent  direction  or  order  of  the  Commission  in  the  premises. 

1.  That  the  authority  contained  in  this  order  is  upon  the 
express  condition  that  the  petitioner  accepts  and  agrees  to  comply 
in  good  faith  with  the  provisions  hereof,  and  within  thirty  days  of 
the  service  hereof  the  company  shall  advise  the  Commission 
whether  or  not  it  accepts  the  same  with  all  its  terms  and  condi- 
tions, and  such  order  shall  be  of  no  force  or  effect  until  such 
acceptance  has  been  filed. 

8.  The  authority  contained  in  this  order  is  also  upon  the 
express  condition  that  the  petitioner,  the  Kepublic  Light,  Heat 
and  Power  Company,  Inc.,  accepts  and  agrees  to  comply  in  good 
faith  with  any  and  all  orders  heretofore  made  by  this  Commis- 
sion affecting  rates  and  service  charged  or  to  be  rendered  by  the 
South  Shore  Natural  Gas  and  Fuel  Company. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of 
Sun  Dm.  Sift.— Voi.  IS        14 


Stati  DsFAsmnr  Repobts 


Publio  Service  Commission,  Second  DiBtrict 


the  CommiBsion  the  money  to  be  procured  by  the  iesuance  of  the 
securitiea  herein  authorized  is  reasonably  required  for  the 
purposes  specified  in  this  order,  and  that  such  purposes  are  not 
in  whole  or  in  part  reasonably  chargeable  to  operating  expenses 
or  to  income. 

Similar  joint  petitions  of  several  other  corporations  and  the 
Republic  Light,  Heat  and  Power  Company,  Inc.,  were  granted 
upon  practically  the  same  conditions  as  hereinbefore  set  forth, 
as  follows:  Case  Ifo.  fi55S,  Silver  Creek  Qas  and  Improvement 
Company;  Case  No.  6559,  Fredonia  Natural  Qas  Light  Com- 
pany; Case  No.  6560,  Alden-Batavia  Natural  Gas  Company; 
Case  No.  6561,  Ontario  Gas  Company;  Case  No.  6562,  Attica 
Natural  Oas  Company;  Case  No.  6563,  Akron  Natural  Gas 
Company;  Case  No.  6564,  North  Buffalo  Natural  Gas  Fuel 
Company;  Case  No.  6565,  Niagara  Light,  Heat  and  Power 
Company. 


In  the  Matter  of  the  Petition  of  Fbost  Ga8  Compaht,  under 
Section  70  of  the  Public  "Service  Commissions  Law,  for 
Authority  to  Acquire  All  of  the  Capital  Stock  of  the  Republic 
Light,  Heat  and  Power  Company,  Inc. 

Case  No.  6566 
(Public  Seirice  Commission,  Second  District,  October  IB,  IVIS) 

Petition  of  a  gu  compiui]'  for  Aotliarity  to  acqoiie  all  of  the  capital  Itodc 
of  a  lizht,  heat  and  power  company. 

The  petition  herein  was  filed  Au^at  IS,  1918,  and  a  hearing  bad  on 
snch  petition  on  September  26,  1918.  Upon  the  said  petition  and  the 
facts  adduced  at  said  hearing,  held,  that  the  Froat  Ohb  Company,  which 
now  owns  the  itocka  of  nine  operating  companies  as  hereinafter  enumer- 
ated, is  authoriEed  to  acquire  and  hold  all  of  the  capital  stock  of  th« 
Kepublic  Light,  Heat  and  Po^ve^  Company,  Inc.,  authorised  to  be  issuod 
to  said  nine  companies  pursuant  to  orders  entered  simultaneoualj  here- 
with in  cases  Noh.  6667  to  6566  inclusive.  The  eight  other  companies, 
the  outeanding  stocks  of  which  are  also  herein  included,  named. 

Petition  filed  August  15,  1918. 
Hearing  held  September  25,  1918. 
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Bt  th»  Comhibsion. —  Now,  therefore,  upon  the  fore^ing 
record,  ordered  as  follows: 

1.  Tlkat  the  Frost  Gas  Company,  which  now  owns  the  stocks 
of  nine  operating  companies  to  the  extent  hereinafter  enumerated, 
is  hereby  authorized  to  acquire  and  hold  all  of  the  capital  stock 
of  the  Republic  Light,  Heat  and  Power  Company,  Inc.,  author- 
ized to  be  issued  to  said  nine  companies  pursuant  to  the  authority 
contained  in  orders  entered  aimultaneously  herewith  in  Cases  Sob. 
6557  to  6565  inclusive,  the  consideration  for  said  stock  of  the 
Republic  Light,  Heat  and  Power  Company,  Inc.,  to  be: 

(a)  All  of  the  outstanding  capital  stocks  of  the  following  eight 
companies :  South  Shore  Natural  Gas  and  Fuel  Company,  Silver 
Creek  Gas  and  Improvement  Company,  Fredonia  Natural  Gas 
Li^t  Company,  Alden-Batavia  Natural  Gas  Company,  Ontario 
Gas  Company,  Attica  Natural  Gas  Company,  Akron  Natural 
Gas  Company,  North  Buffalo  Natural  Gas  Fuel  Company. 

(b)  4,590  shares  of  the  capital  stock  of  the  Niagara  Light, 
Heat  and  Power  Company  out  of  a  total  of  4,991  shares 
outstanding. 

2.  That  the  Frost  Gas  Company  shall  for  each  six  months* 
period  ending  December  thirty-first  and  June  thirtieth  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  showing: 

(a)  What  stock  of  the  Republic  Light,  Heat  and  Power  Com- 
pany, Inc.,  has  been  acquired  under  the  authority  contained  in 
this  order  and  the  name  of  each  corporation  from  which  such 
acquisition  was  made. 

(b)  The  date  of  such  acquisition. 

(c)  In  detail  the  consideration  given  to  each  corporation  for 
the  stock  of  the  Republic  Light,  Heat  and  Power  Company,  Inc., 
aroaired  from  it 

Such  reports  shall  continue  to  be  filed  until  all  of  the  stock  of 
tke  Republic  Light,  Heat  and  Power  Company,  Inc.,  authorized 
to  be  acquired  in  accordance  with  the  authority  contained  herein 
fftinll  have  been  so  acquired,  and  if  during  any  period  none  of  such 
stock  was  acquired  the  report  shall  set  forth  such  fact 
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8.  That  the  authority  contained  in  this  order  to  acquire  atock 
is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  proriaiona  hereof,  and 
before  any  stock  is  acquired  pursuant  hereto  and  within  thir^ 
dayfl  of  the  service  hereof  the  company  shall  advise  the  Com- 
mission  whether  or  not  it  accepts  the  same  with  all  its  terms 
and  conditions,  and  such  order  shall  be  o£  no  force  or  effect  until 
such  acceptance  has  been  61ed. 


Id  the  Katter  of  the  Joint  Petition  of  the  Uatob  amu  CoififON 
CoDNGiL  o?  THE  CiTY  OP  Wateetown  and  Thb  New  York 
Centbal  Raileoad  CoupAitT  under  Section  91  of  the  Bail- 
road  Law  as  to  Changing  the  Maaaey  Street  Grade  Crossing  of 
Said  Company's  Railroad  in  Said  City  to  an  Under-Crossing 

Case  No.  6556 

(Public  Service  CominhBioii,  Second  District,  October  31,  igi8> 

Application  u  to  duutgins  a  gride  cxoaaing  in  Watertown. 

The  city  ot  Watertown  and  tbe  New  York  Central  Railroad  Oompuiy 
on  August  22,  ISIS,  filed  their  joint  petition  asking  for  a  determinatioo 
that  the  grade  crossing  of  Maasey  street  in  Watertown,  over  the  tracfca  of 
the  said  railroad,  be  eliminated  by  an  undcr-croBsing  and  a  relocatim 
of  the  street.  The  necessity  for  the  abolition  of  this  grade  crosung 
results  from  its  location  near  the  railroad  yards  in  the  city  of  Watertown, 
from  which  a  considerable  number  of  switching  morementa  per  day  are 
made,  and  also  on  account  of  th«  obstructed  view  of  trains  on  the  rail- 
road as  one  approaches  such  crossing,  public  safety  requiring  that  the 
Grossing  be  eliminated.  Petition  granted,  the  changes  asked  for  to  be 
made  with  restrictions  as  set  forth  in  the  order. 

Bt  thb  Commission. — ^A  joint  petition  by  the  Mayor  and 
Common  Council  of  the  City  of  Watertown  and  the  New  York 
Central  Railroad  Company  under  section  91  of  the  Railroad 
Law  was  filed  Angust  23,  1918,  asking  that  this  Commission 
determine  that  the  grade  crossing  of  Mass^  street  in  the  city  of 
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Watertofm  over  tlie  tracks  of  said  lailroad  company  be  elimiuated 
hj  means  of  an  under-crossing  and  a  relocation  of  the  street,  to  be 
constructed  in  accordance  with  the  plan  attached  thereto.  After 
due  notice  a  public  hearing  was  held  bj  the  Connnission  at  Water- 
town  on  October  11,  1918,  at  which  the  following  appeared:  E.  L. 
Hooker,  city  attorney,  and  E.  W.  Sayles,  city  engineer,  for  the 
city  of  Watertown;  Pnrcell,  CuUen  &  Purcell  (by  John  C. 
Pnrcell),  as  attorneys,  and  B.  S.  Yoorheea,  engineer  of  grade 
crossings,  for  the  New  York  Central  Railroad  Company ;  Cobb  & 
Oo^rove  (hy  <3eorge  H.  Cobb)  for  John  B.  Harris,  a  property 
owner,  who  also  appeared  in  person;  and  Hiram  Becker  and 
William  Kelly,  property  owners.  Proof  of  publication  of  notice 
of  hearing  and  of  personal  service  thereof  was  filed  at  the  hearing. 

At  this  hearing  a  plan  showing  the  manner  in  which  the  under- 
grade  crossing  is  proposed  to  be  constructed  was  placed  in 
evidence  and  marked  "  Petitioners'  Exhibit  Ko.  5." 

There  was  no  opposition  to  the  proposed  elimination,  but  the 
slope  of  the  northerly  side  of  the  cut  in  rock  approaching  the 
crossing  from  the  east  was  criticized  because  of  the  limitations  to 
the  view,  and  it  was  suggested  that  this  slope  be  cut  back  in  order 
to  improve  this  view.  In  accordance  therewith,  on  October  21, 
1918,  a  plan  showing  this  slope  as  1:1  instead  at 
1 :4  was  filed.  This  plan  is  entitled :  "  United  States  Railroad 
Administration.  W.  G.  McAdoo,  Director  General  of  Railroads. 
N.  Y.  0.  R.  R.  Buffalo  and  East  Watertown  Branch,  St. 
Lawrence  Division.  Elimination  of  Grade  Crossing  Masscy 
Street,  1.9  miles  West  of  Watertown,  New  York,  August  3, 
1918.     Issue  No.  B." 

The  petition  alleges  that  on  account  of  this  crossing  being 
located  near  the  railroad  yards  in  the  city  of  Watertown  from 
which  a  considerable  number  of  switching  movements  per  day 
are  made  and  also  on  account  of  the  obstructed  views  of  trains 
on  the  railroad  as  one  approaches  the  crossing,  public  safety 
requires  that  this  crossing  be  eliminated. 

In  addition  to  hearing  the  evidence  submitted  the  sitting  Com- 
missioner examined  the  crossing  on  the  day  of  the  hearing.  Now 
therefor^ 
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Ordered,  that  the  petition  herein  be  and  heret^  ia  granted  and 
that  the  grade  crossing  o£  Mass^  street  over  the  tracks  of  the 
New  York  Central  Railroad  Company  in  the  ci^  of  Watertown 
shall  be  eliminated  substantially  in  accordance  with  the  following 
requirements,  more  specifically  shown  on  the  above  entitled  plan : 
Said  street  shall  cross  under  the  three  existing  tracks  in  a  subway 
approximately  at  ri^t  angles  to  the  center  line  of  the  railroad, 
the  intersection  of  the  center  line  of  the  snWay  and  the  center 
line  of  the  railroad  to  be  approximately  at  New  York  Central 
chaining  station,  375  plus  238.  The  tracks  of  the  railroad  are 
to  be  carried  by  a  bridge  of  the  solid  floor  type,  supported  by 
concrete  abutments,  which  shall  give  a  clear  width  of  roadway 
between  neat  lines  of  not  less  than  tweu^-fonr  feet  and  a  mini- 
mum clearance  between  the  highest  point  of  the  roadway  and  the 
lowest  point  of  the  bridge  structure  of  thirteen  feet. 

Massey  street  within  the  bounds  of  the  elimination  shall  be 
re-located  as  follows :  beginning  at  a  point  on  the  center  line  of  the 
present  location  of  Massey  street  about  755  feet  west  of  the 
interaection  of  the  center  line  of  Mass^  street  with  the  center  line 
of  the  tracks  of  the  New  York  Central  Railroad  Company,  and 
proceeding  eastwardly  on  a  curve  to  the  left  with  a  radius  of  285 
feet  for  a  distance  of  about  128  feet;  thence  on  a  tangent  for  a 
distance  of  807  feet;  thence  on  a  curve  to  the  right  with  a  radins 
of  220  feet  for  a  distance  of  about  130  feet ;  thence  on  a  tangent 
for  a  distance  of  225  feet ;  thence  on  a  curve  to  the  ri^t  with  a 
radius  of  100  feet  for  a  distance  of  127  feet ;  thence  on  a  tang^it 
under  the  tracks  of  the  said  railroad  company  for  a  distance  of  80 
feet;  thence  on  a  curve  to  the  left  with  a  radius  of  100  feet  for  a 
distance  of  172  feet ;  thence  on  a  tangent  for  a  distance  of  400 
feet;  thence  on  a  curve  to  the  right  with  a  radius  of  300  feet 
for  a  distance  of  105  feet,  to  a  point  in  the  center  line  of  the 
pr^rait  Massey  street  located  about  730  feet  east  of  the  present 
intersection  of  the  center  line  of  Massey  street  with  the  center 
line  of  the  tracks  of  the  New  York  Central  Railroad  Company. 

The  grades  on  the  re-located  street  shall  be  approximately  as 
follows:  banning  at  the  westerly  extremity  of  the  proposed 
re-location  at  the  grade  of  the  present  surface  of  Kaaaqr  street 
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and  pToeeediug  eastwsrdly,  the  grade  shall  ascend  at  a  rate  of  3 
per  cent  for  a  distance  of  865  feet;  thence  descending  at  a  rate 
of  4  per  cent  for  a  distance  of  280  feet;  thence  descending  at  a 
rate  of  1  per  cent  for  a  distance  of  368  feet ;  thence  level  for  a 
distauoe  of  65  feet ;  thence  ascending  at  a  rate  of  5  per  cent  for 
a  distance  of  292  feet ;  thence  level  for  a  distance  of  385  feet  to 
an  intersection  with  the  present  grade  of  MaBBe;^  street.  Vertical 
curves  ciball  be  provided  at  each  change  of  grade  above  named. 

A  new  driveway  18  feet  in  width  shall  be  constructed  on  the 
northerl;  aide  of  the  tracks  of  said  railroad  company  and  parallel 
&ereto,  with  its  center  line  located  35  feet  north  of  the  northerly 
right  of  way  line  of  said  company,  which  driveway  shall  extend 
ham  the  private  driveway  leading  to  the  lands  of  William  KeUy 
and  Dr.  H.  L.  Smith  to  an  intersection  with  the  re-located 
Massey  street.  Beginning  at  the  intersection  with  said  Mase^ 
street  the  grade  of  this  driveway  shall  be  level  for  about  345 
feet  and  then  ascend  on  a  grade  of  1.2  per  cent  for  about  290  feet 
to  an  intersection  with  the  grade  of  the  present  enrface  of  the 
existing  private  driveway. 

B^inning  at  a  point  about  375  feet  west  of  the  easterly  end 
of  the  re-located  Mass^  street  a  new  driveway  18  feet  in  width 
shall  be  constructed  leading  to  the  dwelling  on  the  property  of 
John  B.  Harris  located  near  the  present  grade  crossing  of  Massey 
street.  The  alignment  of  this  driveway  shall  be  substantially 
that  shown  on  the  above  entitled  plan.  The  grade  of  this  drive- 
way, beginning'  at  the  intersection  with  the  re-located  Massey 
street,  shall  be  aa  follows :  ascending  at  a  rate  of  6  per  oent  for  a 
distance  of  135  feet ;  then  descending  at  a  rate  of  3  per  cent  for 
a  distance  of  145  feet ;  then  ascending  at  a  rate  of  5  per  cent  for 
a  distance  of  175  feet,  to  an  intersection  with  the  surface  of  the 
present  private  driveway  leading  to  the  aforesaid  dwelling  on  the 
property  of  John  B.  Harris. 

The  re-located  Hassey  street  shall  be  graded  for  a  width  of 
twenty-four  feet  between  shoulders  on  anbankments  and  twenty- 
nix  feet  between  outsides  of  side  ditches  in  cuts,  and  there  shall 
be  a  waterbound  macadam  roadway  sixteen  feet  in  width  and  six 
inches  thick  over  the  entire  length  of  re-located  Massery  street 
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The  roadways  of  the  new  driveways  leading  to  the  properties  of 
aaid  Kelly,  Smith,  and  Harris  shall  be  of  earth  ten  feet  in  width, 
surfaced  with  cinders. 

The  subway  shall  be  properly  drained  by  culverts  of  sufficient 
size  to  be  installed  under  re-located  Massey  street  north  of  the  rail- 
road tracks  and  also  under  the  new  road  leading  to  the  properties 
of  aaid  Kelly  and  Smith  for  this  purpose.  In  addition,  other 
proper  drainage  shall  be  provided  at  such  points  within  the 
elimination  as  may  appear  to  be  necessary. 

Upon  the  approval  of  the  completed  elimination  the  present 
Massey  street  shall  be  closed  and  discontinued  within  the  limits 
of  the  elimination  and  the  present  grade  crossing  shall  be 
abolished.  In  addition,  the  present  private  grade  crossing  lead- 
ing to  the  properties  of  said  Kelly  and  Smith  shall  be  abolished. 

It  is  further  understood  that  no  wort  of  construction  shall  be 
started  and  no  further  expenditure  therefor  incurred  by  the  rail- 
road company  until  direct  authorization  for  Bueh  expenditure 
shall  have  been  obtained  from  the  Director  General  of  Bailroads 
of  the  United  States  Railroad  Administration. 


In  the  Matter  of  the  Petition  of  The  New  York  Cemtral 
Railboad  Compaht,  Lessee,  for  the  Elimination  of  Grade 
Crossings  of  the  West  £hobe  Railboad  at  South  William, 
Kemp,  and  South  Water  Streets,  in  the  Ci^  of  Newburgh, 
Orange  County 

Case  No.  G.  C.  682 

{Public  Service  Commisdon,  Second  District,  November  1,  1918} 

EUmiaatloii  of  srode  crosainga  of  the  Weat  Shore  KAilroad  in  the  dty  of 
Ifewbnish,  OTange  Goanty,  on  petition  of  the  New  York  Central  Kailtoad, 
lesaee. 

In  the  city  of  Newburgh,  Orange  connty,  N.  Y.,  on  the  linea  of  tM 
Weat  Shore  Railroad  Company,  of  which  road  the  New  York  Central 
Bailroad  is  the  leasee,  are  grade  croaaingf!  at  South  William  street,  Kemp 
atreet  and  South  Water  street.  The  appliciition  is  for  the  dimination 
of  these  grade  crossings  and  the  diversion  of  the  traffic  thereon  to  a  new 
■tnet  to  ba  boUt  on  the  westerly  ride  of  the  tradu,  and  that  minor 
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(AuigcB  be  msde  in  other  itreeta  now  exiating.  Since  the  banning  of 
the  war  with  Germany,  the  station  at  Newburgh  hu  changed  in  respect 
to  the  OH  of  ciiBting  streeU  in  this  ricinity  by  the  location  there  of 
the  Newburgh  Shipyards,  Incorporated,  about  a.  mile  wmth  of 
Newburgh.  These  worLa  employ  a  large  number  of  people,  who  an 
cmnpelled  to  paas  over  the  grade  crossings  at  South  William  street  fa 
going  to  and  from  their  work.  It  is  proposed  to  replace  the 
preaait  grade  orossiags  by  having  the  new  street  pass  OTer  the 
Weat  Shore  tracks  upon  an  abutment  with  a  steel  superstructure. 
The  Erie  Bailroad  Company  has  asked  that  the  order  when 
made  should  provide  for  the  maintenance  and  renewal  of  the  erossing 
ttmcture  and  ita  lateral  enlargement  or  expansion  in  case  additional 
tracks  are  required,  all  at  the  sole  expense  of  the  New  York  Central 
Bailroad.  This  request  the  Commiasion  has  decided  it  has  no  authority 
to  grant.  Ordered,  that  the  said  grade  croasingB  at  South  William 
street,  Kemp  street  and  South  Water  street,  in  the  city  of  Newburgh, 
shall  he  closed  and  discontinued  and  traffic  diverted  therefrom  to  a 
new  street  to  be  constructed  on  the  westerly  side  of  the  West  Shore 
tracks;  that  certain  portions  of  Renwick  street  and  South  Water  street 
shall  be  closed;  the  entire  work  to  be  done  in  accordance  with  tlM 
speciflcations  included  in  the  order  herein. 

By  thb  Commisbion. —  This  petition  to  the  former  Board  of 
Railroad  CommiBsionerB,  dated  June  5,  1907,  asks  that  the  three 
grade  crossings  of  the  West  Shore  railroad  at  South  William 
street,  Kemp  street,  and  South  Water  street,  located  south  of  the 
Newhurgh  station,  be  eliminated,  and  that  traffic  be  diverted 
therefrom  to  a  new  street  to  be  built  on  the  weaterly  side  of  the 
tracks,  and  that  other  changeu  in  existing  streets  be  made:  all 
more  definitely  shown  upon  a  general  plan  accompanying  said 
petition. 

A  hearing  was  held  by  the  Board  of  Railroad  Commissioners 
on  June  24,  1907,  bnt  the  matter  was  put  over  for  the  reason  that 
the  city  wasnot  ready  to  proceed,  largely  on  account  of  financial 
considerations,  and  because  it  appeared  that  the  plan  then  pre- 
Bented  was  not  entirely  satisfactory  to  the  authorities,  and  that 
there  was  no  immediate  possibility  of  reconciling  the  conflicting 
opinions  relative  thereto. 

The  case  was  therefore  inherited  by  the  Public  Service  Com- 
mission, which  came  into  existence  July  1,  1907,  but  since  that 
date  it  has  been  necessary  to  devote  the  limited  available  funds 
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to  the  elimination  of  grade  cTDssings  the  neceusity  for  vhieh  was 
moie  lugeot  and  the  benefit  to  the  public  greater. 

Since  the  declaration  of  war  with  Qermany  a  corpcovtion 
known  as  the  Newburgh  Shipyards,  Incorporated,  has  established 
itself  on  the  Hudson  river,  about  a  mile  south  of  N^ewbuigh, 
where  shops,  ahipways,  and  other  necessary  and  incidental  atmc* 
tures  have  been  built,  and  a  number  of  steamships  of  large  ton- 
nage are  now  under  construction  for  the  government.  Practically 
all  of  the  la^e  number  of  employees  of  this  establishment  live  in 
Newburgh  and  must  croeu  the  West  Shore  railroad  at  South 
Water  street  in  going  to  and  from  their  work.  In  addition, 
vehicular  travel  largely  in  excess  of  that  formerly  existing  has 
been  thrown  upon  the  streets  on  account  of  the  increased  indus- 
trial activity.  The  city  of  Newburgh,  therefore,  during  the 
latter  part  of  1917  urged  that  the  Commission  consider  the  pro- 
posed elimination  and  make  a  determination  of  the  question. 

Within  the  entire  zone  embraced  by  the  proposed  project  the 
two  main  tracks  of  the  West  Shore  railroad  are  on  a  tangent 
alignment  East  of  the  West  Shore  tracks  is  located  the  Erie 
railroad  (Ghreyconrt  brandi),  which,  paralleling  the  former  for 
some  distance  south  of  Newburgh  station,  finally  curves  to  the 
right  or  southwest  crossing  over  the  grade  of  the  West  Shore  rail- 
road, which  at  this  point  runs  in  a  tunnel  about  460  feet  long. 
From  this  intersection  the  two  lines  of  the  railroad  diverge,  the 
West  Shore  proceeding  almost  due  south  to  Weehawken,  the  Erie 
westerly  to  a  junction  at  Qrsycourt  with  the  main  line 

South  William  street,  the  northernmost  of  the  crossings,  is 
located  approximately  at  right  angles  to  the  two  railroad  lines 
and  crosses  the  West  Shore  railroad  at  grade  and  the  Erie  under 
grade.  Sanp  street,  which  was  about  320  feet  south  of  South 
William  street,  and  which  crossed  the  respective  railroads  in  a 
similar  manner,  is  not  now  open  or  in  use.  Renwick  street,  which 
is  parallel  to  South  William  and  Kemp  streets  and  260  feet  uouth 
of  the  latter,  crosses  the  West  Shore  railroad  at  grade  and  the 
Erie  railroad  under  grade.  It  is  not  propoied  to  eliminate  this 
crossing. 
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Sonth  Water  street,  which  iia  one  of  the  main  entrances  to 
If  ewbui^  from  the  south,  crosses  the  West  Shore  railroad  at  grade 
at  a  point  immediately  south  of  the  southerly  portal  of  the  above 
mentioned  tunnel  and  continues  northerly,  east  of  and  parallel  to 
the  Erie  railroad,  to  South  William  street.  At  the  present  time, 
because  of  the  new  shipyards,  it  bears  an  unusually  heavy  traffic 
Thiu  croBsing  is  made  particularly  dangerous  by  the  number  and 
high  speed  of  trains  and  the  restricted  views,  and  the  elimination 
thereof  is  the  principal  object  of  this  proceeding. 

It  is  estimated  that  the  elimination  of  these  crosuingB  will 
require  the  expenditure  of  not  less  than  $370,000,  of  which  the 
railroad  company  will  pay  $185,000,  and  the  city  and  State  each 
$92,600.  In  view  of  the  scarcity  and  high  cost  of  labor,  together 
with  the  rapidly  varying  cost  of  materiaLj,  Buch  an  amomit  should 
be  regarded  as  indicating  the  probable  cost  for  the  moment,  under 
which  conditions  the  CcHnmission  prefers  to  consider  the  prob- 
able final  cost  not  less  than  $400,000,  and  is  therefore  ready  to 
segT^ate  and  set  aside  from  the  funds  under  its  direction  to  meet 
the  StateV  share  one-quarter  of  that  sum,  or  $100,000. 

The  plan  of  elimination  agreed  to  by  the  railroad  company 
and  the  city  provides  that  the  South  William  Street  crossing  of 
the  Erie  and  the  West  Shore  railroads  shall  be  closed ;  that  the 
Kemp  Street  crossing  of  the  said  two  ralLroads  shall  be  legally 
closed;  that  South  Water  street  from  the  south  line  of  Renwick 
street  to  and  including  the  existing  grade  creasing  of  the  West 
Shore  railroad  shall  be  dosed ;  that  Benwiek  street  shall  be  left 
open  across  the  tracks  of  both  railroads,  but  closed  from  the  east 
line  of  South  Water  street  to  the  Hudson  river;  that  a  new  street 
shall  be  constructed  on  the  west  side  of  the  West  Shore  railroad 
tracks  from  a  point  a  short  distance  south  of  the  present  cross- 
ing northerly  to  Renwick  street  as  an  extension  of  South  Water 
street  This  new  street,  necessarily  located  against  a  high  hill, 
and  necessarily  crossing  under  the  main  and  side  tracks  of  the 
Erie  railroad,  will  involve  large  amounts  of  grading,  masonry 
and  steel  work. 

Upon  the  completion  of  the  project  as  above  planned,  all 
thtongh  north  and  wuth  traffic,  including  that  to  the  shii^anii, 
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will  be  wholly  on  the  west  side  of  both  railroads,  and  the  dangers 
and  delajs  thereto  will  be  entirely  removed.  Local  iraf&a  to  the 
waterfront  within  the  limits  of  the  elimination  project  will  use 
the  crossing  at  Renwick  street 

Upon  the  petition  thus  present^  this  Commission  finally  held 
a  hearing  at  Newburgh  on  March  22,  1918,  proof  of  publication 
of  notice  of  ijuch  hearing,  and  of  personal  service  thereof  being 
of  record,  the  city  of  Newburgh,  the  West  Shore  Railroad  Com- 
pany, the  Erie  Railroad  Company,  the  Newbur^  ChambOT  of 
Commerce,  the  Newburgh  Automobile  Association,  the  Newburgh 
Shipyards,  Incorporated,  the  Merchants'  Association,  the  Rotary 
Club,  the  United  Shipping  Board,  Emergency  Fleet  Corporation, 
and  others  being  represented. 

There  was  no  opposition  to  the  general  project  as  shown  upon 
the  plan  submitted  at  this  hearing.  The  representative  of  the 
Erie  Railroad  Company  stated  that  his  corporation  did  not 
oppose  the  project,  provided  no  part  of  the  cost  aball  attach  to 
or  fall  upon  the  Erie  Railroad  Company,  and  aeked  that  the  order 
of  the  Commission  provide  for  the  examination  and  approval  of 
all  plans  in  so  far  as  they  affect  said  railroad  company's  tracks 
and  structures.  Attention  was  called  to  an  order  of  the  Director 
General  of  Railroads  of  the  United  States  Railroad  Adminlstra- 
tioB.  requiring  that  each  railroad  secure  his  permission  to  make 
such  capital  expendituree  as  wonld  be  required  in  this  instance. 
It  was  finally  agreed  that,  prior  to  a  determination  of  the  matter 
by  the  Commission,  the  city  authorities  secure  the  approval  and 
c<Hiaent  of  the  Director  General  of  Railroads  to  the  propa^ 
expenditure  by  the  New  York  Central  Railroad  Company,  and 
that  pending  their  efforts  in  this  direction  further  consideration  of 
the  matter  be  held  in  abeyance. 

It  was  originally  the  intemtion,  and  the  plan  presented  at  the 
hearing  on  March  twenty-second  provided,  that  the  new  street 
proposed  to  be  built  should  cross  under  the  main  track  of  the  Erie 
railroad  in  a  tunnel.  Subsequent  investigation  by  the  engineers 
indicated  that  such  construction  would  be  unwise  in  view  of 
'possible  effects  upon  the  adjaoeoit  Weet  Shore  tunssL     The 
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geuetal  plan  was  accordingly  reviBed  bj  sobBtituting  abatments 
and  a  steel  superstructure,  such  construction  having  a  minimum 
effect  upon  the  West  Shore  tunnel  structure.  A  copy  of  thiij  plan 
dated  May  17,  1918,  which  is  understood  to  be  favored  by  the 
railroad  company  and  the  city,  is  on  file  with  the  Commission. 

On  Jnne  14,  1918,  the  Erie  Railroad  Company,  by  its  asmstant 
general  solicitor,  o(Hnmunicated  with  the  Oommissiim,  calling 
attention  to  the  proposed  change  in  character  of  construction,  and 
requested  that  the  order  when  made  ihonld  provide  for  the  mainr 
tenance  and  renewal  of  the  crossing  structure  and  its  lateral 
enlargement  or  expansion  in  ease  additional  tracks  were  required, 
all  at  the  sole  cost  and  expense  of  the  New  York  Central  Railroad 
Company.  The  Commission  does  not  consider  that  it  has  the 
aatborily  to  grant  such  a  requoat. 

After  dae  deliberation  and  consideration  of  all  matters  involved 
in  this  proceeding,  and  especially  of  the  dangers  at  the  South 
Water  street  crossing,  the  CommisBion  has  determined  to  grant 
the  application,  and  it  is  therefore 

Ordered :  That  the  grade  crossings  of  the  West  Shore  railroad 
at  Sonth  William,  Kemp,  and  South  Water  Btreets  in  the  city  of 
Newburgh  shall  be  closed  and  disoontinaed,  and  traffic  diverted 
therefrom  to  a  new  street  to  be  constructed  on  the  westerly  side 
of  the  West  Shore  tracks ;  that  certain  portions  of  Renwick  and 
South  Water  streets  shall  be  closed;  that  the  entire  work  shall 
conform  to  the  following  general  specifications: 

(a)  South  William  Htreet  shall  be  closed  and  discontinued 
across  the  Erie  railroad  and  the  West  shore  railroad. 

(b)  Eemp  street  shall  be  l^ally  closed  and  diswrntinued  across 
the  Erie  railroad  and  the  West  Shore  railroad. 

(c)  Renwick  street  shall  be  closed  and  discontinued  from  the 
east  line  of  South  Water  street  to  the  Hudson  river. 

(d)  South  Water  street  dall  be  closed  and  discontinued  from 
the  south  line  of  Reawiok  street,  southerly  to  and  including  the 
present  grade  crossing  of  the  West  Shore  railroad. 

(«)  The  proposed  new  street  shall  extend  from  a  point  in 
South  Water  street  abont  200  feet  Honth  o£  the  present  grade 
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crossing,  northerly,  passing  under  tlie  Erie  railroad's  main  and 
side  tracks,  to  an  intersection  with  Kenwick  street  about  60  feet 
west  of  the  West  Shore  railroad  tracks.  The  center  line  shall 
be  approximately  parallel  to  that  of  the  West  Shore  railroad. 

(/)  The  proposed  new  street  Bhall  be  graded  tbron^out  its 
entire  length  to  a  clear  width  of  40  feet,  to  be  divided  as  fol- 
lows: a  cobble  gutter  4  feet  wide  on  the  west  side,  a  traveled 
roadway  30  feet  wide,  and  a  concrete  sidewalk  6  feet  wide  on  the 
east  side,  except  that  under  the  bridges  carrying  the  tracks  of  the 
Erie  railroad  the  width  of  roadway  shall  be  reduced  to  28  feet 
to  provide  space  between  the  roadway  and  the  sidewalk  for 
columns  which  will  support  the  bridge  girders.  The  roadway 
fihall  he  paved  with  waterbound  macadam  and  shall  have  a  com- 
bination concrete  curb  and  gutter  on  the  east  side.  Betaining 
walls  shall  he  provided  on  both  sides  of  the  street  where  necessary. 

(g)  The  grades  on  the  proposed  new  street,  beginning  at  the 
intersection  with  South  Water  street  and  proceeding  northwardly, 
shall  be  as  follows :  ascending  at  the  rate  of  6  per  eeait  a  distance  of 
435  feet;  ascending  at  the  rate  of  6  per  cent  a  distance  of  356 
feet;  ascending  at  the  rate  of  1  per  cent  a  distance  oi  223  feet; 
and  descending  at  the  rate  of  6  per  cent  a  distance  of  about  573 
feet  to  an  intersection  with  the  present  surface  of  Senwick  street 
at  a  point  about  50  feet  west  of  the  present  southbound  main 
West  Shore  track.  Vertical  curves  Bhall  be  provided  at  all  changes 
in  grades. 

(ft)  The  crossings  under  the  main  tracks  of  the  Erie  Railroad 
Company  and  its  side  track  to  the  yard  of  the  Pennsylvania 
Coal  Company  shall  be  40  feet  wide  measured  at  right  angles 
beween  neat  lines  of  masonry  abutments.  The  clear  headroom 
Bhall  be  not  less  than  15  feet,  6  inches.  The  bridges  carrying  the 
railroad  tracks  shall  be  of  the  plate  girder  type,  with  solid  floors. 
The  span  between  abutments  shall  be  divided  by  steel  supporting 
columns  placed  between  the  sidewalk  and  the  traveled'Toadway, 

(t)  The  entire  layout,  the  scope,  and  intent  of  the  work  to  he 
performed  shall  be  in  accordance  with  a  plan  on  file  witli  this 
Commission  entitled  "  West  Short  K.  K.    Leased  and  operated 
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by  N.  Y.  C.  R  B.  Co.  Buffalo  and  Eaat  River  DiviBion.  Pro- 
pcwed  Elimination  of  Grade  CroBsingB,  South  William  and  South 
Water  street.,  Newburgh.  Engineering  Department  —  New 
York,  May  17, 1918." 

Any  other  work  not  specifically  herein  mentioned  which  may 
be  required  to  carry  out  the  intent  and  purpose  of  this  determina- 
tion shall  be  included  in  the  cost  properly  chargeable  against  the 
eUmination  of  these  crousings. 

It  is  further  ordered:  That  in  accordance  with  section  94  of 
the  Railroad  Law,  the  cost  of  the  work  herein  ordered  and  pro- 
vided for,  including  the  cost  of  all  lands,  rights,  or  easements 
necessary  or  required,  and  of  any  land  or  other  damages  what- 
soever which  may  arise  by  virtue  thereof,  and  any  and  all  costs 
of  con«tmcti(HL  and  ezpenBes  incidental  thereto,  shall  be  properly 
chargeable  to  the  project  and  shall  be  payable  as  follows:  Fifty 
per  cent  by  the  New  York  Central  Railroad  Company  (lessee  of 
the  West  Shore  railroad),  25  per  cent  by  the  city  of  Newbui^h, 
and  25  pec  cent  by  the  State  of  New  York. 

It  is  forthw  understood  that  no  work  of  construction  shall  be 
started  and  no  farther  expenditure  therefor  incurred  by  the  rail- 
road company  until  direct  authorization  for  such  expenditure 
shall  have  been  obtained  from  the  Director  General  of  Rail- 
roads of  the  United  States  Railroad  Adminiiatration. 


Petition  of  HtinsoN  Vallbt  Railway  CompawTj  under  Subdivi- 
sion 1,  Section  49,  Public  Service  Commissions  Law,  for  Per^ 
mission  to  Increase  Passenger  Fares 

Case  No.  6085 

(Fublie  Seirloa  Commiulon,  Second  Distriat,  Norember  IB,  1018) 

Application  of  an  Intetnrban  ndlway  company  for  petmiBaion  to  btcnaae  pas- 
•enEor  fare*. 

Tht  petitioning  corporation,  tlie  Hudson  Valley  Railway  Company, 
allegei  tliat  the  present  rates  and  fares  charged  by  it  in  the  dtjea  and 
ineorporated  villagea  in  and  through  which  it  operates,  are  Insufficient  to 
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yi«ld  «  reaaanftble  oompensfttion  for  the  service  rendered  and  ue  unjuat 
•nd  unretisoiiahly  low,  and  do  not  give  an  average  return  upon  the 
value  ol  the  property  actually  used  in  the  public  service  after  providing 
for  surplus  and  contiogenciea.  A  public  hearing  having  been  given  by  the 
commissiou  upon  the  facts  therein  adduced,  held,  that  the  contentiou  of 
the  corporation  was  based  upon  the  actual  facts  and  that  the  present 
rates  are  insufficient  to  yield  reasonable  compensation  for  the  service 
rendered  and  are  unjust  and  unreasonable.  Held,  also,  that  the  corpora- 
tion during  the  period  of  the  war  should  be  allowed  to  file  a  new  schedule 
increasing  the  fare  from  five  to  six  cents. 

James  McPhillipfl,  H.  T.  Newcomb,  and  John  E.  Maclean, 
for  the  petitioner. 

Harold  W.  Turner,  for  the  town  of  Waterford, 

Bt  the  Coumission. —  The  Hudson  Valley  Company  having 
presented  its  petition  or  complaint,  under  subdivision  1  of  section 
49  of  the  Public  Service  Commissions  Law,  alleging  that  the 
rates,  fares  and  charges  charged  by  it  in  the  cities  and  incorporated 
villages  in  which  it  operates  are  insufficient  to  yield  a  reasonable 
compensation  for  the  service  rendered  and  are  unjust  and  unrea- 
sonably low  and  do  not  allow  sufficient  average  return  upon  the 
value  of  property  actually  used  in  the  public  service  after  provid- 
ing for  ETurplus  and  contingencies ;  and  asking  that  the  Commission 
determine  the  just  and  reasonable  rates,  fares  and  charges  to  be 
thereafter  observed  and  in  force  as  the  maximum  to  be  charged 
for  the  service  to  be  performed  by  it  in  such  cities  and  villages; 
and  the  said  company,  pending  a  determination  of  such  proceed- 
ing, having  filed  a  tariff  effective  August  29,  1918,  by  which  the 
rates  of  fare  charged  by  it  in  all  zones  outside  of  cities  and  vil- 
lages were  increased  from  five  to  sir  cents;  and  the  Commission 
being  of  opinion  that  it  should  on  its  own  initiative  enter  upon  a 
hearing  concerning  the  propriety  of  the  proposed  increased  fare 
suspended  the  tariff  schedule  and  called  a  hearing  thereon;  and 
that  proceeding  having  been  consolidated  with  the  on©  pending 
upon  the  company's  application ;  and  a  public  hearing  in  said  pro- 
ceeding having  been  held  by  this  Commission,  those  named  above 
appearing;  and  this  Commission  having  determined  from  the  evi- 
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dence  and  being  of  opinion  for  the  reasons  stated  in  an  opinion 
of  the  Commission  filed  herewith  that  the  rates,  fares  and  charges 
charged  b;  said  railroad  company  for  the  tranaportation  of  persons 
and  property  are  insufBcient  to  yield  reasonable  c(»npenBation  for 
the  service  rendered  and  are  unjust  and  unreasonable,  and  that  the 
rates,  fares  and  charges  hereinafter  mentioned  are  just  and  reason- 
able, it  is 

Ordered:  That  the  maximum  fare  which  may  be  cha^;ed  for 
the  carriage  of  passengers  by  the  Hudson  Valley  Railway  Com- 
pany in  each  of  the  zones  upon  said  railroad  shall  be  six  cents 
where  five  cents  is  now  charged ; 

Further  ordered :  That  the  order  of  this  Commisflion  of  date 
October  24,  1918,  in  Case  No.  6085,  suspending  Hudson  Valley 
Railway  Company's  passenger  tariff  P.  S.  C,  2  N.  Y.,  No.  24 
to  and  including  Noyember  27,  1918,  be  and  it  is  hereby  vacated 
and  set  aside  as  of  midnight  November  24,  1918,  and  the  railway 
company  shall  not  later  than  November  20,  19-18,  file  with  the 
Commission  a  supplement  fixing  November  25,  1918,  as  the  date 
upon  which  said  tariff  will  become  effective,  and  it  may  also  pro- 
vide therein,  effective  on  same  date,  for  the  increasing  from  five 
to  six  cents  of  the  fares  applying  for  service  to  be  performed  by 
it  within  the  corporate  limits  of  cities  and  villages.  Such  supple- 
ment shall  bear  the  following  notation :  "  Issued  on  5  days'  notice 
to  the  public  and  the  Commission  under  order  of  the  Public  Serv- 
ive  Commission,  Second  District,  State  of  New  York,  of  date 
November  19,  1918,  in  Case  No.  6085." 

Further  ordered :  That  the  fares  so  fixed  shall  continue  only 
during  the  war  and  a  reasonable  time  thereafter  and  that  this 
determination  and  order  may  be  reopened  at  any  time  if  and  when 
it  may  appear  to  this  Commission  that  the  reasons  for  permitting 
the  company  to  charge  the  increased  fares  no  longer  exist 
Statk  Dcpi.  Bxpt.— Tou  IS       IS 
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Petition  of  the  New  Tobk  Cehtbal  Railroad  Company,  nndw 
Section  91  of  the  Railroad  Law,  for  the  Closing  and  IMacon- 
tinuance  of  Two  Grade  Crossings  and  One  Overgrade  Crossing 
of  the  West  Shore  Railroad,  Lessor,  in  the  Town  of  Saagertiee, 
Ulster  County 

Petition  of  the  Town  of  Sauosbties,  under  Section  91  of  the 
Railroad  Law,  for  the  Elimination  of  Two  Crossings  at  Grade 
over  the  Tracks  of  the  West  Shore  Railroad 

Case  No.  6315 

(Public  Service  CommiBaion,  Second  District,  November  12,  1918) 

Petitloiu  of  a  railrokd  company  and  a  town  for  the  elimitutioi)  of  two  croH- 
in^a  at  grade  on  a  leased  line  of  laid  railroad  ia  tlie  atid  town  and  a 
supplemental  application  by  the  railroad  for  the  elftnination  of  an  ovei- 
{lade  crosaing  in  aaid  town. 

Id  the  town  of  Saugertiea,  Ulster  county,  the  West  Shore  Railroad, 
leased  to  the  New  York  Central  Railroad  Compsn}',  is  crossed  by  a  high- 
way known  as  the  Kings  highway.  This  highway  crosBes  the  railroad 
between  Mount  Marion  and  Saugertiea  stations  three  times  at  grade 
and  once  over  grade  in  a  distance  of  12,690  feet,  or  approximately  two 
and  four-tenths  miles,  and  in  addition  the  road  known  as  the  Unionville 
road  crosses  the  railroad  at  grade.  The  petitions  were  heard  tt^ther  at 
the  same  hearings.  The  proposed  chsnges  would  cost  about  f42,000, 
including  cost  of  land  necessary  to  be  acquired.  The  town  of  Saugertiea 
has  agreed  to  a  limitation  of  the  expense  to  the  railroad  company  of  one- 
half  of  this  amount,  or  {21,000.  Upon  the  facts  adduced  at  the  hearings, 
held,  that  from  the  fact  that  frequently  trains  pass  these  crossinga  at  high 
Speed  and  that  accidents  happen  at  such  points  even  where  the  view  Is 
entirely  unobstructed,  and  the  Director  General  of  the  United  States 
Railroad  Administration  having  approved  the  expenditure  by  the  rail- 
road, the  petition  should  be  granted.  Ordered,  that  the  crossinge  of  the 
West  Shore  railrosd  known  as  the  Meyer,  Tissall,  Spring  and  Unionrille 
crossings  and  the  Overgrade  crossing  be  closed  and  discontinued  and  trafflo 
diverted  therefrom  by  the  construction  of  two  stretches  of  new  highway 
on  the  west  side  of,  adjacent  to  and  parallel  with  the  railroad  company's 
right  of  way,  one  between  the  Meyer  and  Tiaaall  crossings,  the  other 
between  the  Spring  and  Overgrade  croaainga,  the  existing  bridge  carrying 
tile  highway  over  the  grade  of  the  railroad  to  be  removed  upon  the  com- 
pletion of  the  new  highway  between  the  Spring  and  Overgrade  croaainga. 
Recommended  that  the  rood  known  as  Cantine's  highway  be  dowd  and 
made  a  private  crossing  by  action  of  the  local  authoritiea. 
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Bt  ths  C0HU1B810K. —  About  650  feet  north  of  the  Mount 
Haiion  etation  of  the  Weet  Shore  railroad,  a  highway,  known  as 
Kings  hi^way,  approaching  from  the  west,  crosseB  the  tracks 
of  the  West  Shore  railroad  at  grade  at  the  property  of  T.  Meyer. 
Proceeding  thence  on  the  east  aide  of  the  tracks  in  a  straight  line 
for  a  short  distance,  it  bears  to  the  left,  or  north,  on  an  irregular 
alignment,  until  at  the  property  of  John  Tissall  it  again  bears 
to  the  left,  or  northwest,  and  crosses  the  tracks  at  grade.  Again 
following  a  northerly  course  on  the  west  side  of  the  tracks,  it 
bears  to  the  light,  or  northeast,  crossing  at  grade  at  the  Spring 
property,  from  which  point  it  continues  on  the  east  side  of  the 
railroad  and  roughly  parallel  thereto,  finally  crossing  over  the 
grade  of  the  railroad  on  a  wooden  bridge,  when  it  proceeds  on 
the  west  side  of  the  tracks  to  the  Saugerties  station. 

The  crossings,  to  be  hereafter  referred  to  as  the  Meyer,  Tiaeall, 
Spring,  and  Orergrade  crossings,  are  separated  from  each  other 
by  the  respective  approximate  distances  of  3,800,  5,760,  and  3,040 
feet,  all  distances  being  measured  along  the  railroad  tracks. 

Approximately  990  feet  south  of  the  Overgrade  crossing,  and 
therefore  about  2,050  feet  north  of  the  Spring  crossing,  the  Ein^ 
highway  is  joined  by  a  road  running  westerly  to  Unionville. 
This  road  also  crosses  the  tracks  at  grade,  and  the  crossing  will 
hereafter  he  referred  to  as  the  Unionville  crossing.  At  the  south- 
westerly comer  of  this  highway  junction  point,  located  on  the  east 
side  of  the  railroad,  is  a  schoolhousa 

From  the  forgoing  it  will  be  perceived  that  Kings  highway 
crosses  the  railroad  between  Mount  Marion  and  Saugerties  sta- 
tions three  times  at  grade  and  once  over  grade  in  a  distance  of 
about  12,590  feet,  or  approximately  two  and  four-tenths  miles, 
and  that  in  addition  the  Unionville  road  crosses  the  railroad  at 
grade. 

The  Oveigrade  crossing  is  not  in  good  condition,  and  for  &e 
reason  that  it  is  desired  to  avoid  its  reconstruction  and  also  to 
eliminate  the  Spring  and  Unionville  grade  crossings,  the  New 
York  Central  Bailroad  Company  petitioned  the  Commission  for 
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a  determination  that  the  Spring,  Unionville,  and  Orergrade  eroBS- 
ings  be  abolished  by  the  conBtruction  of  a  new  highway  on  the 
west  aide  of  and  parallel  to  the  railroad,  extending  fiom  the 
Spring  crossing  to  the  Overgrade  crossing,  it  being  the  intention 
to  lemove  the  schoolhouse  from  the  present  junction  of  the  Union- 
ville road  with  the  £ings  highway,  now  on  the  east  side  of  the 
tracks,  to  the  new  junction  on  the  west  side. 

Upon  this  petition,  after  proper  notice  to  all  parties  in  interest, 
a  hearing  was  held  by  this  Commission  on  Mar<A  29,  1918,  due 
proof  of  publication  of  such  notice  and  of  personal  service  thereof 
on  proper^  owners  being  of  record.  At  such  hearing  there 
appeared  A-  Van  Etten  and  B.  S.  Voorhees  for  the  New  Tork 
Central  Railroad  Company ;  John  W.  Eckert  and  F.  D.  Fratsher 
for  the  town  of  Saugerties;  and  several  property  owners,  either 
in  person  or  by  counsel. 

The  town  put  upon  record  the  fact  that  between  the  Spring 
crossing  and  JUount  Marion  station,  Kings  highway  crosses  the 
tracks  at  grade  at  two  points  (Meyer  and  Tissall  crossings),  and 
requested  permission  to  supplement  the  petition  by  the  railroad 
company  with  an  application  for  the  elimination  of  said  two 
grade  crossings  by  the  construction  of  another  new  highway  on 
the  west  side  of  the  railroad  between  the  Meyer  and  Tissall  cross- 
ings, thus  permitting  highway  travel  to  go  from  Mount  Marion 
to  Saugerties  without  being  compelled  to  cross  the  tracks  in  the 
entire  distance:  i.  e.,  from  Mount  Marion  by  way  of  the  new 
highway  on  the  west  side  of  the  railroad  to  a  point  near  the  Tis- 
sall crossings  thence  by  the  existing  road  on  the  west  side  of 
the  tracks  to  a  point  near  the  Spring  crossing;  thence  by  the 
new  highway  west  of  the  tracks  to  a  point  near  the  Overgrade 
crossing;  thence  by  the  highway  now  existing  on  the  west  aide 
of  the  tracks  to  the  Saugerties  station.  Such  supplementary  peti- 
tion by  the  town  was  subsequently  filed  with  the  Commission  on 
April  13,  1918. 

On  these  joint  petitions  a  hearing  was  held  by  the  Commission 
on  May  1,  and  adjourned  hearings  on  May  22,  June  5,  and 
August  13,  1918,  all  requirements  of  the  statute  in  respect  of 
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the  publication  of  notioes  of  hearings  and  of  personal  serviee 
thereof  having  been  observed.  It  has  been  estimated  that  this 
elimination  will  cost  about  $42,000,  including  cost  of  land  neces- 
sary to  be  acquired.  At  the  hearing  on  June  5,  1918,  the  town 
of  Saugerties  agreed  to  a  limitation  of  the  expense  to  the  railroad 
oompany  of  one-half  of  this  amount,  or  $21,000. 

There  was  no  opposition  to  a  favorable  determinatitfn  by  the 
CommiBsion  of  the  project  combined  in  the  two  petitions.  While 
views  of  approaching  trains  at  Ihe  crossings  involved  in  these 
proceedings  are  not  seriously  obstructed,  and  the  crossings  there- 
fore are  not  so  dangerous  in  respect  of  this  feature  as  are  many 
others,  it  is  nevertheless  a  fact  that  frequently  trains  pass  over 
these  crossings  at  high  speed ;  and  it  is  not  alone  at  crossings  where 
views  are  obstructed  that  accidents  happen,  some  crossings  at 
grade  with  entirely  unobstructed  views  having  exceptional  records 
of  disaster,  as  pointed  ont  more  fully  by  the  Ck>mmiBsion  in  its 
determination  in  Case  6211,  Petition  of  the  Town  of  Pitcaim  to 
lay  out  a  new  street  over  the  tracks  at  the  New  York  Central 
railroad.  The  Director  General  of  the  United  States  Bailroad 
Administration  having  approved  the  expenditure  by  the  railroad, 
the  Commission  has  accordingly  decided  to  grant  the  petitions> 
and  it  is  therefore   * 

Ordered,  that  the  grade  crossings  of  the  West  Shore  railroad, 
herein  referred  to  as  the  Meyer,  Tissall,  Spring,  and  Unionville 
crossings,  and  the  Overgrade  crossing,  be  closed  and  discontinued, 
and  traffic  diverted  therefrom  by  the  construction  of  two  stretches 
of  new  highway  on  the  west  side  of,  adjacent  to,  and  parallel 
with  the  railroad  company's  right  of  way,  one  to  be  located 
betweCTi  the  Meyer  and  Tissall  crossings,  the  other  between  the 
Spring  and  Overgrade  crossings;  thus  enabling  highway  traffic 
to  proceed  the  entire  distance  from  Mount  Marion  station  to 
Saugerties  station  without  crossing  the  railroad,  all  as  shovm 
upon  two  general  plans  dated  April  27,  1916,  and  May  18,  1918, 
on  file  with  the  CommisBion ;  said  plans  for  further  identification 
being  marked  respectively  "  Exhibit  A  "  and  "  Exhibit  B," 

The  new  highways  shall  be  constructed  in  accordance  with  the 
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profiles  shown  upon  the  plane  and  the  details  shown  upon  plan 
"  Exhibit  B ;  "  said  highways  shall  be  paved  for  a  width  of  foui- 
teen  feet  with  waterbound  macadam;  guard-iails  shall  be  pro- 
vided where  necessary;  ditches  shall  be  made,  and  a  sufficient 
number  of  culrerta  shall  be  constructed  to  secure  ample  and  satis- 
factory drainage;  and  as  a  part  of  the  project,  the  scboolhouse 
adjacent  to  the  Unionville  crossing  shall  be  ronoved  from  the  east 
side  to  the  westerly  side  of  the  tracks ;  all  of  which  ehall  be  subject 
to  the  approval  of  this  Commission. 

Upon  the  completion  of  the  new  highway  between  the  Spring 
and  Overgrade  crossings,  the  ezlBting  bridge  carrying  the  high- 
way over  the  grade  of  the  railroad  shall  he  removed. 

About  900  feet  south  of  the  Spring  crossing  a  road  seldom 
traveled,  known  as  Cautine's  highway,  crosses  the  railroad  tracks 
at  grade.  The  elimination  of  this  crossing  is  not  included  in 
either  of  the  petitions  herein,  and  the  Commission  can  not,  there- 
fore, at  this  time  provide  for  its  elimination.  The  Commission 
however  considers  that  it  should  be  closed  as  a  highway  and  made 
a  private  crossing,  and  recommends  appropriate  action  to  this 
end  by  the  local  authorities, 

In  accordance  with  the  aforesaid  understanding  and  agreement, 
the  town  of  Saugerties  shall  assume,  pay,  and  discharge  so  mu<^ 
of  the  entire  cost  and  expense  of  the  construction  and  work  herein 
authorized  and  provided  for,  including  the  cost  of  any  land, 
ri^ts,  or  easements  necessary  or  required  for  the  purpose  of 
carrying  out  the  provisions  of  this  order,  and  of  any  land  or 
other  damages  whatsoever  which  may  arise  by  virtue  thereof, 
as  shall  exceed  the  sum  of  $42,000,  which  last  mentioned  sum  is 
to  be  paid  by  the  railroad  company,  the  town  of  Saugerties,  and 
the  State  of  New  York,  respectively,  in  such  proportions  as  are 
fixed  by  statute  in  such  case  made  and  provided ;  this  order  being 
granted  upon  the  express  condition  that  no  financial  liability  or 
obligation  whatsoever  in  excess  of  one-half  of  the  sum  of  $42,000 
shall  attach  to  or  fall  upon  the  New  York  Central  Kailroad  Com- 
pany, and  that  no  such  financial  liability  or  obligation  in  excess  of 
one-fourth  of  said  sum  shall  attach  to  or  fall  upon  the  State  of 
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New  York  on  accomit  of  the  acquisition  of  lands,  rights,  or  eaae- 
ments  necessaij  or  required,  the  construction  and  work,  or  for  any 
incidental  ezpenseB  herein  authorized  and  provided  for. 

The  acceptance  of  this  order  hj  the  town  of  Saugerties  shall  he 
deemed  as  an  undertaking  on  its  part  to  save  the  New  York  Cen- 
tral Railroad  Company,  the  State  of  New  York,  and  this  Com- 
mission harmless  from  all  costs,  expenses,  claims,  or  demands 
whatsoever  on  account  of  this  order  and  of  any  provisions  thereof 
in  excess  of  one-half  and  one-quarter  of  the  sum  of  $42,000, 
amounting  reepectivdy  to  the  sum  of  $21,000  and  $10,600:  said 
Bum  of  $42,000  having  been  agreed  upon  by  all  parties  in  interest 
as  the  maximum  cost,  interest  included,  of  the  elimination  project 
for  the  parpoees  of  an  accounting  under  the  statute. 


In  the  Matter  of  the  Complaint  of  Samuel  R.  Wickbtt  and 
Others  against  W.  J.  Jddgs,  Owner  and  Operator  of  Franchises 
for  the  Distribution  of  Illuminating  Gas  iu  the  City  of  Buffalo 

Case  No.  6507 

(Public  Serriee  Oommtuion,  Second  District,  Komnber  12,  1918) 

AppUcatioB  to  compel  an  illuminating  gu  company  in  tlie  city  of  BvSalo  to 
extend  ita  aeirlce  into  a  new  and  rapidly  giDwing  snliiitb. 

The  complainants  are  property  owners  on  Uontrose  avenue  in  the  city 
of  Buffalo  and  eedc  to  compel  the  respondent,  tin  owner  and  operator  of 
francliiaea  for  the  distribution  of  illuminating  gaa  In  that  dty,  to  extend 
his  mains  and  serriee.  Tlie  respondent  owns  and  supplies  mains  in  Engle- 
wood  arenue  and  in  University  avenue,  the  former  of  which  forms  a 
junction  with  Montrose  avenue  within  160  feet  of  the  property  of  com- 
plsinauta.  The  respondent  contends  that  he  should  not  be  required  to 
make  each  exttnsion  as  a  natural  gas  company  is  operating  in  the  neigh- 
borhood;  tliat  his  preaent  bnaineas  taxes  his  production  to  the  utmost 
capacity  and  that  extensions  now  under  way  together  with  essential 
repairs  will  require  all  available  labor  and  material  that  he  can  secure 
dnring  the  present  year.  Hrld,  that  as  the  respondent  has  recently  tn- 
CTfaaed  his  capacity  nearly  60  per  cent  and  has  made  merely  nominal 
eitensiona  during  the  preceding  year  and  ia  now  making  further  exten- 
■lona,  tiia  lack  of  aupplies  doea  not  seem  to  be  a  weighty  ghjecti<m.    The 
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oompetition  of  tlia  natural  gas  oompanf  cuinot  be  BeriouBlj  cootidered  aa 
•  defenw  U)  this  proceeding,  eipeciallj  as  the  request  of  one  of  the  com- 
plainanta  for  an  exteneion  from  that  company  on  MontroM  avenne  haa 
been  refused.  The  Federal  authoritiea  do  not  faror  the  complet«  atoppage 
of  eztenaionH  luch  aa  that  now  under  conudemtion.  The  azteasioa, 
Uierefore,  should  be  made. 

Donnelly,  O'Neill  &  Lindall,  for  complamants. 

Eenefick,  Cooke,  Mitchell  &  Base,  for  respondent 

Hnx,  Chairman. —  The  petitioners  own  property  on  Montrose 
avenue  in  the  ci^  of  Buffalo  and  request  the  Commission  to  make 
an  order  I^  virtue  of  the  authority  granted  to  it  hj  subdivision  2, 
section  66  of  the  Public  Service  Commissions  Law,  directing  the 
respondent,  vrho  owns  and  operates  the  illuminating  gas  plant  in 
said  city,  to  make  the  necessary  extensions  of  his  mains  and  serv- 
ice. It  seems  that  respondent  owns  and  supplies  mains  in  Engle- 
wood  avenue  and  in  University  avenue,  the  former  of  which  forms 
a  junction  with  Montrose  avenue  within  150  feet  of  the  property 
of  complainants. 

In  opposing  the  application  the  respondeat  shows  that  a  natural 
gas  company  is  operating  in  the  neighborhood  and  that  five  years 
ago  that  company  interfered  with  respondent's  cnstomers  in  an 
adjoining  street  1^  inducing  them  to  substitute  its  prodnct  for  that 
of  the  respondent ;  and  also  attempted  to  show  that  it  is  unsafe  for 
respondent  to  add  to  his  consumers  at  this  time  because  his  present 
business  taxes  his  production  to  its  utmost  capacity;  and,  further, 
that  it  is  now  difficult  to  obtain  labor  and  material  to  make  repairs 
and  that  ezteueiouB  now  under  way  together  with  essential  repairs 
will  require  all  available  labor  and  material  during  the  present 
year. 

The  complainants  make  a  very  strong  case  for  an  extension,  it 
appearing  that  Montrose  avenue  is  in  a  rapidly  developing  resi- 
dence section  of  the  city,  that  housing  facilities  there  are  greatly 
in  demand,  and  that  it  is  impossible  to  sell  or  rent  houses  to 
advantage  unless  a  gas  supply  is  secured.  It  appears  that  Mont- 
rose avoiue  is  a  short  residence  street  about  three  blocks  long; 
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that  upon  it  are  thirty-three  families  in  need  of  gas,  and  when 
hoiues  now  under  constmetioa  are  finished  there  will  be  sixty- 
three  such  families.  The  buildera  on  this  street  have  dearly 
outran  the  expansion  of  the  necessary  public  utility  facilities, 
especially  that  of  gas.  The  respondent  in  its  answer  did  not  quee- 
tiott  the  reasoDableoiess  of  the  request  for  the  extension  on  the 
ground  of  profitableness  hut  confined  its  objections  to  those  abovv 
set  forth,  hence  it  is  onnecessaiy  to  consider  the  questions  of  cost 
or  letom  on  investmenL 

Inasmuch  as  the  evidence  shows  that  the  respondent  has  rec^itly 
increased  its  capacity  nearly  50  per  cent,  and  made  only  a  nominal 
amount  of  extesisions  during  the  preceding  year,  and,  as  appears 
hy  its  answer,  is  now  making  further  extensions,  the  lack  of  supply 
does  not  seem  to  he  a  weighty  objection.  The  shortage  of  labor  is 
of  course  general  and  troublesome,  but  in  this  particular  case  the 
complainants  have  offered  to  supply  the  labor  and  assist  in  supply- 
ing the  material,  and  have  still  been  met  with  refusal 

At  the  time  the  requests  were  made  to  the  company  the  price  of 
its  gas  was  one  dollar  per  1,000  cubic  feet ;  since  that  time  a  tariff 
has  been  filed  pursuant  to  statute  advancing  the  price  nearly  SO 
per  cent  Important  light  is  therefore  thrown  on  the  reluctance 
of  the  company  to  make  the  required  extension  by  the  undisputed 
evidence  that  the  alleged  inadequacy  of  the  price  prevailing  at 
the  time  the  request  for  the  extension  was  made  was  one  reason 
advanced  by  the  ccHupany  at  that  time  for  its  refusal  Clearly 
such  objection  was  imtenable;  the  lawful  price  then  existing  is 
presumed  to  have  heea  fair,  and  it  ia  also  to  be  assumed  that  the 
cwnplaint  now  pending  against  the  increased  rate  will  be  disposed 
of  on  its  merits. 

The  fact  that  the  competition  of  natural  gas  in  a  neighboring 
street  five  years  ago  had  been  found  troublesome  cannot  be  seri- 
ously considered  as  a  defense  to  this  proceeding,  especially  aa  it 
appears  that  the  request  of  one  of  the  complainants  for  an  exten- 
sion from  the  Natural  Gaa  Company  on  Montrose  avenue  has 
been  refused.  Due  respect  must  be  had  for  the  request  of  the 
Federal  government  that  none  but  the  most  necessary  extensions 
of  public  servioe  facilities  should  be  ordered.    In  this  case,  how- 
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ever,  it  ie  clear  that  tlie  company  is  engaged  in  making  ezteoBions 
none  of  which  are  ahown  to  be  moie  urgent  than  that  of  the  com- 
plainants herein,  and  furthermore  the  furnishing  of  housing  facili- 
ties is  one  of  the  most  urgent  government  meaeurea.  We  think  it 
may  safely  be  assumed  that  the  Federal  authorities  do  not  favor 
the  complete  stoppage  of  extensions  such  as  that  now  under 
consideration. 

The  rrapondent  requests  that  an  order  directing  the  extension, 
if  made,  be  conditioned  upon  complainants  advanciiig  the  cost  of 
the  main  to  be  refunded  ythea  their  gas  bills  equal  the  original 
outlay,  and  also  upon  their  obligating  themselves  by  bond  to  con- 
tinue the  use  of  gas  for  a  definite  period  of  time.  It  appears  that 
in  the  anxie^  of  cimiplainants  to  induce  respondent  to  make  the 
CKteusion  diey  offered  various  inducements  of  this  general  char^ 
acter,  all  of  which  were .  refused.  Assuming  that  we  have  the 
power  to  impose  such  conditions,  their  imposition  would  be  of 
doubtful  justice  in  view  of  the  fact  that  complainants  are  not  the 
sole  beneficiaries  of  the  proposed  eatension.  We  think  the  com- 
plaint should  be  disposed  of  on  its  merits  without  regard  to  any 
bolstering  it  mi^t  receive  by  way  of  such  condition,  and  in  our 
opinion  the  extension  should  be  made. 

Irvine,  Fennell  and  Cheney,  Commissioners,  concur;  Bailute, 
Commissioner,  not  present 

In  accordance  with  the  forgoing  opinion,  the  CommisBion,  oa. 
the  same  day,  made  the  following  order : 

By  the  CoMMissioir. —  Samuel  K,  Wickett,  E.  S.  Fenwick 
Company  and  others  having  filed  with  this  Commission  a  com- 
plaint against  W.  J.  Judge  (who  owns  and  operates  in  the  city 
of  Buffalo  the  gas  properties  and  franchises  of  the  former  Buffalo 
Gas  Company) ,  ailing  that  said  Judge  refuses  to  lay  gas  mains 
in  Montrose  avenue  in  said  city  (which  avenue  extends  fnnn 
Englewood  avenue  to  Kenmore  avenue,  a  distance  of  three  city 
blocks)  to  supply  with  manufactured  gas  residences  now  huilt 
on  said  street  and  under  construction  ox  proposed  to  be  bnilt^ 
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and  said  Judge  hariiig  answered  said  complaint;  and  a  public 
hearing  in  the  matter  having  been  held  in  the  ci^  of  Buffalo 
by  Chairman  Hill  of  this  Commieeion  on  September  3,  1918,  at 
which  those  named  above  appeared ;  and  it  appearing  that  the 
gas  mains  of  said  Judge  are  now  in  Englewood  avenue  where  it 
intersects  Montrose  avenue  and  are  now  in  use;  now,  after  due 
consideration  of  the  evidence  and  for  the  reasons  given  in  opinion 
of  the  Commission  of  this  date,  it  is,  under  subdivision  2,  sec- 
tion 66  of  the  Public  Service  CommiBsions  Law, 

Ordered,  That  W.  J.  Judge,  who  owns  and  operates  in  the 
city  of  Buffalo  the  gas  properties  and  franchises  of  the  former 
Buffalo  Ota  Company,  shall  lay  in  Hontrose  avenue  audi  gas 
mains  as  are  necessary  to  properly  supply  the  residences  on  said 
Montrose  avenue,  present  and  future,  with  manufactored  gas 
for  domeatic  purposes,  and  shall  lay  the  necessary  residence 
service  pipes  and  make  the  necessary  connections  with  the  resi- 
dences under  the  present  regulations  of  said  Judge  as  to  similar 
residence  connections  from  mains  in  Buffalo,  and  shall  supply 
manufactured  gas  to  such  residences  and  the  occupants  thereof 
under  the  present  regulations  of  said  Judge  as  to  supplying 
others  in  Buffalo  with  manufactured  gas  under  similar  circunt- 
stances;  that  the  work  and  constraction  required  by  this  order 
shall  be  begun  1^  said  Judge  within  thirty  days  after  the  service 
upon  him  or  his  agent  of  a  certified  copy  of  this  order,  and  be 
completed  within  sixty  days  after  such  service  of  this  order, 
anbject  to  extension  of  time  which  may  be  granted  by  this  Com- 
mission for  good  cause  shown. 

Farther  ordered,  under  section  23  of  the  Public  Service  Com- 
missions Law,  that  said  Judge  shall,  within  five  days  after  the 
service  upon  him  or  his  agent  of  a  certified  copy  of  this  order, 
notify  this  Conmiission  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed  1^  him. 
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In  the  Mattel  of  the  Joint  Oomplaint  of  Loro  Isi.Ain>  Lightiko 
CoMPAST  and  Babtlok  Rau-boad  Company  under  Subdivi- 
sion 5,  Section  66,  Public  Service  Commlssionfl  Law,  as  to  Rate 
to  be  Charged  the  Railroad  Company  for  Elo"tricily 

Case  No.  6608 

(Public  Service  CommiHUOD,  Second  District,  November  12,  1018} 

Where  ■  pablic  atllit?  power  ccmpasy  eannot  fnniUli  powei  to  a  trolley 
company  without  a  low  it  will  not  be  compelled  to  ftmish  ■nek  powet. 

A  trolleT  company  operating  with  ineuffident  can  and  aervice  and  havint  lew 
than  50  per  cent  of  efficiency  in  Ita  ase  of  electric  power  cannot  be  per- 
mitted to  impose  upon  the  company  anpplyins  the  power  the  lou  dtie  to 
uneconomic  trolley  operation. 

The  Long  lalajid  Lighting  Company  luppliee,  aa  a  public  utility  eor- 
poration,  electric  current  in  the  town  of  Babylon  and  eUewhete  on  Long 
Island.  The  Babylon  Railroad  Company  is  a  street  surface  railroad  oper- 
ating cars  for  the  transporttLtion  of  passengers  and  goods  in  said  town 
of  Babylon  and  vicinity.  It  is  a  little  over  seven  miles  in  length.  To 
settle  a  dispute  between  these  two  companies  they  united  in  submitting 
to  the  Commission  the  qucation  as  to  what  is  the  proper  rate  per  kilowatt 
hour  for  the  one  company  to  charge  the  other  for  power  fumiahed  the 
latter,  as  shown  1^  the  records  of  both  companiea  now  on  llle  with  the 
Commission.  The  lighting  company  sella  current  to  the  Huntington  light 
and  Power  Company  and  the  North  Shore  Light  and  Power  Company  at 
three  cents  per  kilowatt  hour  alternating  current  and  it  ia  understood 
to  sell  to  the  government  such  power  at  two  and  tme-half  cents  per 
kilowatt  hoar,  and  has  offered  to  give  this  particular  consumer  the  sama 
rate  that  it  gives  its  largest  consumer,  the  United  States  Govemmtstt. 
The  railroad  company  insietB  that  unless  relief  from  power  company 
charges  is  had  it  must  suspend  operation  immediately.  Held,  that  as  it 
costs  tbe  lighting  company  in  excess  of  four  and  twenty-seven  one-hun- 
dredths  cents  per  kilowatt  hour  to  generate  and  deliver  direct  current  to 
the  railroad  company  a  reasonable  sale  price  to  this  company  would 
exceed  that  figure. 

The  position  taken  by  the  railroad  company  that  it  must  suspend  rMl- 
road  operation  unless  the  power  rate  is  reduced  below  three  cents  per 
kilowatt  hour  direct  current  makes  tiie  question  of  price  academic  as 
far  as  this  case  Is  concerned,  and  sIbo  makes  the  question  of  increase  or 
decrease  in  rate  in  accordance  with  th«  fluctuating  price  of  coal  to  th« 
lighting  company  also  academic.  Even  though  the  failure  to  reduce  th* 
said  rata  below  three  cents  may  force  tbe  suspension  of  operatitm  on  the 
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put  of  tlw  ntilTMd  compui7  it  U  nererthdeu  hardly  fair  to  compel  one 
utility  compkny-  to  uaume  the  burden  of  uneconomic  use  of  current  by 
•nother  utility  compuiy,  which  produeea  a  low  to  the  supplying  com- 
pany. The  loM  in  such  case  would  have  to  be  put  upon  the  other  cub- 
Ummn  ot  the  supplying  company.  B«eauM  of  the  facta  InToIred,  how- 
ever, thia  oaae  ifaould  taot  be  regarded  aa  a  precedent  for  other  caaea. 

Martin  8.  Decker  for  the  Long  Island  lighting  Company. 

FxNNELi.,  Commissioner. —  The  Long  Island  Lighting  Com- 
pany is  a  public  utility  corporation  selling  electric  current  in  the 
town  of  Babylon  and  elsewhere  on  Long  Island.  The  Babylon 
Railroad  Company  is  a  street  surface  railroad  which  operates  cars 
for  the  transportation  of  passengers  and  goods  in  Bald  town  of 
Babylon  and  vicinity.  The  trolley  line  is  about  seven  and  one- 
third  miles  long.  The  lighting  company  and  the  railroad  com- 
pany snlnnitted  the  following  question  for  adjudication  by  the 
Public  Service  Commission:  "  What  is  the  proper  rate  per  kilo- 
watt hour  for  the  lighting  company  to  charge  the  railroad  com- 
pany for  power  furnished  to  the  railroad  company  from  the  date 
of  such  adjudication  and  how  shall  that  rate  thereafter  be  varied, 
either  1^  way  of  increase  or  decrease,  aa  the  present  cost  of  coal 
to  .the  lighting  company  f.  o.  b.  Northport,  Long  Island,  is 
increased  or  decreased  ?  " 

The  question  was  submitted,  "  •  *  *  on  the  r^ular  pnblic 
records  of  both  companies  now  on  file  with  said  Public  Service 
Commission  pursuant  to  requirements  of  law  and  upon  such  other 
further  proof  or  evidence  as  shall  be  required  or  may  be  deemed 
proper  by  said  Commission." 

The  filed  public  reeorda  of  both  companies  were  examined  and 
a  public  hearing  was  held  at  Albany  cm  Friday,  October  25,  1918. 

It  appears  that  the  lighting  company  generates  alternating  cur- 
rent at  Nortbport  and  tranamits  same  to  its  gabstation  at  Babylon 
where  the  curreait  is  stepped  down  hy  transformers,  and  con- 
verted into  direct  current  by  a  motor  generator  set  The  current 
actually  delirered  to  the  railroad  company  is  direct  current  and 
is  metered  and  paid  for  aa  such. 

To  determine  the  relation  between  the  alternating  current  trans- 
mitted and  passed  into  the  generator  set  and  the  direct  current 


:)8lc 


StATB    I>KFABTMEnT    RepOBTS 


Public  Serriee  Commission,  Second  District 


used  hj  the  railroad  company,  altematiBg  current  meter  readings 
were  taken  at  tlie  input  of  the  motor  generator  set,  and  direct 
current  meter  readings  were  taken  at  the  intake  wire  of  the 
trolley  company.  In  the  month  of  August,  1918,  alternating 
current  meter  showed  16,920  kilowatt  hours.  During  the  same 
month  direct  current  meter  showed  7,180  kilowatt  hoars,  being  42 
per  cent  In  September  alternating  current  meter  showed  17,320 
kilowatt  hours.  The  direct  current  meter  showed  7,000  kilowatt 
hours,  being  40.4  per  cent.  The  railroad  company  operates  one 
car  part  of  the  time,  two  cars  most  of  the  time  and  sometimes, 
in  rush  hours,  three  cars.  One  car  requires  55  kilowatts  to  start, 
two  cars  require  110  kilowatts  to  start  One  hundred  ten  kilowatts 
is  the  normal  rating  of  the  motor  generator  set,  and  this  is  the 
amount  needed  when  the  two  cars  happcoi  to  be  starting  together. 
When  the  two  cars  have  been  started  and  are  running  along, 
55  kilowatts  will  keep  them  running. 

The  current  is  supplied  from  the  Babylon  station  1^  a  150  kilo- 
watt synchronoua  motor,  belt  connected  to  a  110  kilowatt  direct 
current  generator,  and  this  motor  generator  set  is  run  continu- 
ously from  5 :45  A.  M.  to  12 :05  midnight  week  days,  and  on 
Sundays  from  7 :30  a.  u .  to  12 :05  midnight  The  machine  runs 
continuously  for  eighteen  hours  per  day,  or  540  hours  for  the 
month  of  September.  The  efficiency  of  the  motor  generator  set 
will  vary,  depending  on  the  load,  and  as  there  are  times  when  the 
trolley  ears  are  stopped,  the  load  is  constantly  varying  from  no 
load  to  full  load.  The  losses  on  this  set  will  vary  from  16  kilo- 
watts to  22  kilowatts,  depending  on  the  load  on  the  set  Accord- 
ing to  these  figures,  the  average  loss  on  the  set  would  be  19  kilo- 
watts or,  for  the  month  of  September,  when  the. set  was  operated 
540  hours,  the  loss  would  be  10,260  kilowatt  hours.  During  the 
month  of  September,  as  above  mentioned,  the  meter  reading 
showed  an  output  of  7,000  kilowatt  hours  which,  when  added  to 
the  estimated  loss  just  mentioned,  would  indicate  an  input  of 
17,260  kilowatt  hours.  The  meter  registering  the  input  actually 
registwed  17,320  kilowatt  hours. 

We  may  assume  45  per  cent  as  the  all-the-year  efficiency  of  the 
set    We  may  also  assume  the  loss  in  transforming  and  transmit- 
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ting  from  Northport  to  Babjrlon  will  be  about  15  per  cent.  The 
eoBt  of  fuel  at  the  Northport  station  is  eighty-eight  one-hnndredths 
of  a  cent, per  kilowatt  hour  g^ierated.  This  shows  two  and  three- 
tenUu  cent«  per  kilowatt  hour  aa  the  fuel  cost  of  direct  current  in 
Babylon.  The  production  cost  of  the  lighting  company  (fuel, 
labor,  repairs,  etc)  is  one  and  one-fourth  cents  per  kilowatt  hour 
generated  (alternating  current).  Dividing  by  the  same  eflB- 
ciencies,  we  have  one  and  forty-seven  one-hundredths  cents  per 
kilowatt  hour  as  production  cost  of  alternating  current  at  Babylon 
and  three  and  twenty-seven  one-hnndredths  cents  production  cost 
of  direct  current  at  Babylon. 

The  railroad  load  ties  up  investment  in  power  station  capacity, 
transformers,  transmission  lines,  etc.  Making  the  maximuni 
reasonable  allowance  for  intermittency  of  the  railroad  load  and  for 
diversity  factors,  we  may  assume  that  the  railroad  uses  sevens- 
five  kilowatts  of  the  lighting  company's  generating  and  trans- 
mitting capacity.  One  hundred  dollars  per  kilowatt  may  be  used 
aa  a  roug^  estimate  of  the  investment  in  this  capacity,  which 
means  that  investment  to  the  value  of  $7,500  is  devoted  to  the 
purpose.  Allowing  15  per  cent  for  fixed  charges  (return  on 
investment,  maintenance,  depreciation  and  taxes)  gives  $1,125 
as  the  annual  charge,  which  is  approximately  one  cent  per  kilo- 
watt hour  for  direct  current  delivered.  The  "  out  of  pocket " 
expense  of  three  and  twenty-seven  one-hundredths  cents  added 
to  this  one  cent  equals  four  and  twenty-seven  one-hundredths 
cents  per  kilowatt  hour  of  direct  current  delivered.  This  figure 
allows  nothing  for  general  and  overiiead  expenses. 

The  lighting  company  can  not  generate  current  more  cheaply 
at  its  Babylon  plant  than  at  its  Northport  plant.  The  Babylon 
plant  is  used  to  some  extent  but  the  reason  for  its  limited  use  is 
^own  1^  the  following: 

Coal  per  Coal  cost  Coal  ooat 

kw.  h.         p«    par  kw.  h. 

generated        ton       seaerated 

Northport 4.06       $4.31       $0.88 

Babylon 10.80        6.04        3.26 
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The  Long  Island  lifting  Company  sells  considerable  amonnts 
of  current  to  the  Huntington  Light  and  Power  Company  and  the 
North  Shore  Electric  Light  and  Power  Company  at  three  cehta 
per  kilowatt  hour  (alternating  current)  in  eadi  case.  It  ia  under- 
stood that  it  sells  alternating  current  in  large  quantity  to  the 
government  at  two  and  one-half  cents  per  kilowatt  hour. 

The  lighting  company  has  offered,  in  view  of  the  fact  that  the 
railroad  company  serves  the  public,  to  give  this  particular  con- 
sumer the  same  rate  as  it  gives  its  largest  consumer,  the  United 
States  government  This  rate  is  two  and  one-half  cents  per  kilo- 
watt hour  metered  as  alternating  current,  and  will  also  permit 
the  railroad  company  to  have  the  use  of  the  lighting  company's 
motor  generator  transformer  set  and  will  also  have  its  (the  light- 
ing company's)  employee  or  emplc^ees  in  the  Babylon  substation 
look  after  the  operation  of  the  motor  generator  transformer  set 
without  coat  to  the  railroad  company. 

The  railroad  company  has  telegraphed  that  "  unlesB  relief 
from  power  company  charges  is  had  it  must  suspend  operation 
immediately." 

As  it  costs  the  lighting  company  in  excess  of  four  and  twen^- 
seven  one-hundredths  cents  per  kilowatt  hour  to  generate  and 
deliver  direct  current  to  the  railroad  company,  a  reasonable  sale 
price  to  the  railroad  company  would  exceed  that  figure. 

The  position  taken  by  the  railroad  company  that  it  must  sus- 
pend operation  unless  the  power  rate  is  reduced  bedow  three  cents 
per  kilowatt  hour  direct  current  makes  the  question  of  price 
academic,  as  far  as  this  case  is  concerned ;  also  makes  the  question 
of  increase  or  decrease  in  rate  in  accordance  with  the  fluctuating 
cost  of  coal  to  the  lighting  company  an  academic  question. 

It  is  to  be  regretted  that  not  reducing  the  rate  below  three  cents 
per  kilowatt  hour  direct  current  may  force  the  railroad  company 
to  suspend  operation,  still  it  is  hardly  fair  to  compel  one  public 
utili^  company  to  carry  the  burden  of  an  uneconomic  use  of 
current  by  another  utility  company  which  produces  a  loss  to  the 
supplying  company.  As  the  supplying  company  is  a  public  utility 
company  its  rates  to  its  other  customers  would  have  to  cany 
this  loss. 
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Becaiue  of  the  unusual  variability  of  load,  the  lailioad  com- 
pauj'B  requirement  for  power  brings  that  requirement  in  an 
exceptional  class,  and  this  case,  therefore,  Bhoold  not  be  regarded 
afl  a  precedent  for  other  cases. 

Hill,  Irvine  and  Cheney,  Commiasionera,  concur ;  Barhite,  Com- 
missioner,  not  present 


In  the  Matter  of  the  Petition  of  Ithaca  Traction  Cobpobatios 
under  Subdivision  1,  Section  49  of  the  Public  Service  Commis- 
sicnu  Law  for  Permission  to  Increase  Passenger  Fares 

Case  No.  6087 

(Public  8«rri«e  CommiHsion,  Second  District,  November  14,  I91S) 


The  Ithaca  Traction  Corporation  fonnerly  received  a  five  cent  paeaen- 
ger  fare,  but  was  authoriied  subsequently  to  incresse  its  fares  to  six 
cents.  The  latter  fares  became  elTective  December  I,  1917,  and  have  since 
continued.  Hie  present  application  is  tor  the  right  to  charge  ten  cents 
per  passenger  with  a  commutation  rate  of  tn-elve  tickets  for  one  dollar. 
Tie  request  (or  the  commutation  rate  waa  changed  on  the  hearing  to 
■ix  tidcets  for  fifty  cents.  Beld,  that  the  rates  asked  for  ihould  be 
refused;  that  there  is  a  limit  beyond  which  trolley  fares  ahould  not  go — 
in  fact,  that  they  cannot  be  advanced  beyond  a  rartain  point  without 
disastrous  results  to  the  company;  that  the  recent  increase  of  wages  will 
be  covered  by  allowing  a  portion  of  the  advance  sought,  and  that  th« 
company  should  be  allowed  to  charge  seven  centa  instead  of  six,  and  to 
sell  eight  tickets  for  fifty  cents. 

Charles  E.  Hotchkisa,  for  petitioner. 

Pitch  H.  Stephens,  and  John  D.  Collins,  for  city  of  Ithaca. 

Mrs.  Grace  N.  Dickens  for  heraelf  and  other  patrons. 

Sosa  W.  Kello^,  for  the  Ithaca  Board  of  Commerce. 
Statk  Dxpt,  Rmt. — Vol.  18        18 
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Baehitb,  CommiBsioner. —  In  1917  the  Ithaca  Traction  Cor- 
poration made  application  to  this  Commission,  by  its  petititm  filed 
June  twenty-fifth  and  by  its  supplemental  petition  filed  August 
sixth,  for  leave  to  increase  its  fares  from  five  to  seven  cents  per 
pasBenger,  and  for  the  privilege  of  selling  four  tickets  for  twenty- 
five  cents.  The  application  was  referred  to  the  late  lamented  Com- 
missioner Emmet,  who  heard  the  necessary  evidence,  and  after  a 
most  careful  examination  by  him  and  the  other  m^nbers  of  the 
Commission,  an  order  was  made  allowing  the  company  to  increase 
its  rates  from  five  to  six  cents.  This  increased  fare  rate  went  into 
effect  on  the  Ist  day  of  December,  1917,  and  has  continued  until 
the  present  time.  It  may  be  stated  that  the  franchises  of  the  com- 
pany contain  no  restrictions  as  to  rates.  The  seven  cent  fare 
asked  for  by  the  company  was  not  allowed,  because,  in  the  words 
of  Commissioner  Emmet,  the  Commission  "  Has  upon  reflection 
concluded  that  the  suggested  increase  from  five  to  seven  cents  for 
a  single  fare  would  neither  be  in  the  interest  of  the  applicant  com- 
pany nor  of  the  patrons  of  the  road." 

The  company  now  files  its  second  supplemental  petition  and 
asks  that  it  be  allowed  to  charge  ten  cents  per  passenger,  and  that 
it  may  sell  twelve  tickets  for  one  dollar.  The  latter  part  of  the 
request  was  changed  upon  the  hearing  for  permission  to  sell  six 
tickets  for  fifty  cents.  The  business  of  the  road  for  several  years 
last  past  has  been  presented  in  the  form  of  a  number  of.  carefully 
prepared  schedules,  the  greater  part  of  which  were  used  at  the  time 
of  the  original  application;  and  in  addition  is  filed  a  statement 
of  the  business  and  condition  of  the  road  for  the  first  three  months 
of  1918,  and  a  further  schedule  showing  the  estimated  result  if  the 
prayer  of  the  petitioner  is  granted.  The  business  of  the  company 
for  the  first  month  after  the  six  cent  fare  went  into  effect  — 
December,  1917 — is  not  separately  shown  but  indirectly  is 
mingled  with  the  business  for  the  whole  year.  The  number  of 
passengers  carried  during  the  month  of  December  has  however 
been  furnished  to  the  Commission  since  the  hearing  by  the  attorney 
for  the  company.  It  may  be  remembered  as  a  matter  of  general 
deduction  that  the  schedules  for  the  first  three  mouths  of  1918  do 
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not  probably  indicate  the  real  effect  of  the  aix  cent  fare  apon  the 
business  of  the  company,  because  of  an  unfortunate  explosion  in 
the  power  house  of  the  company  on  December  28,  1917,  as  the 
result  of  which  the  business  of  the  company  was  seriously  affected 
for  some  time.  The  order  of  the  Commission  which  took  effect  on 
the  l8t  day  of  December,  1917,  must  stand  aa  a  fair  and  proper 
adjudication  of  that  date.  The  matter  was  fully  and  carefully 
considered,  and  our  attention  has  not  been  called  to  any  error  in  the 
conclaaiona  or  deductions  made  at  the  time.  It  will,  therefore, 
only  become  necessary  to  consider  the  condition  of  the  company 
subsequent  to  that  date. 

If  we  examine  the  submitted  figures,  we  find  that  as  the  result 
of  the  first  three  months'  operation  in  1918  there  was  available  for 
return  upon  the  property  in  the  increased  fare  zone  $3,171.02,  or 
at  the  same  ratio  for  the  whole  year,  $12,684.08,  as  against 
$6,302.91  for  the  year  1917. 

By  figures  submitted  it  appears  that  the  company  carried 
118,430  six  cent  fare  passengers  in  January,  1918,  which  was 
54,610  less  than  the  number  carried  in  December,  1917.  This 
loss  of  bnsiness  was  undoubtedly  due  to  the  explosion  in  the  power 
house  on  December  twenty-eighth  which  prevented  the  company 
from  performing  its  functions  for  a  time  afterward.  In  Febru- 
ary, 1918,  156,781  passengers  were  carried,  and  in  March,  176,- 
852,  a  total  for  the  three  months  of  452,063,  indicating  an 
increase  from  that  source  of  $127,123.78.  If  a  seven  cent  fare  had 
been  in  operation,  and  we  find  under  the  testimony  of  the  railroad  . 
that  because  of  the  increase  there  would  probably  have  been  a 
falling  off  of  7  per  cent  in  the  number  of  passengers  carried,  then 
the  income  would  have  been  $29,709.26,  an  increase  of  $2,064.85 
in  income,  or  $8,259.40  per  year:  suiEcient  to  take  care  of  the 
recent  increase  of  wages  for  motormen  and  conductors  amounting 
to  approximately  $8,000  per  year.  There  is  a  limit  beyond  which 
trolley  fares  should  not  go;  in  fact,  they  can  not  be  advanced 
b^ond  a  certain  point  without  disastrous  results  to  the  company. 
In  these  times  of  heavy  burdens  the  people  should  not  be  required 
to  pay  an  excessive  fare.    If  they  are  required  to  pay  saeh  fare, 

fKitzed  by  Google 


Statb  Defabtuzitt  Kepobts 


[Vol.  181  Public   Serrice    CommiauoD,    Second    District 

the  reault  will  be  detrimental  to  the  corporation  itself.  It  is 
practically  conceded  that  dividends  have  been  paid  in  the  past 
when  the  money  ao  used  "  in  ordinary  prudence  "  should  have  been 
used  for  the  rehabilitation  of  the  property.  If  the  stockholders  in 
the  past  have  received  money  which  ordinary  business  sagacity 
should  have  applied  to  maintaining  properly  the  road,  no  com- 
plaint can  be  made  if  patrons  are  not  required  in  these  strenuous 
times  to  furnish  money,  not  alone  to  make  repairs  which  could 
have  been  made  in  the  past,  but  also  to  pay  dividends.  In  fact, 
the  adoption  of  such  a  course  would  be  equivalent  to  a  declaration 
that  dividends  must  be  the  first  concern  in  the  management  of  a 
public  service  corporation.  The  claim  is  made  by  the  city  that 
the  officers  of  the  company  are  enjoying  salaries  larger  than  the 
condition  of  the  company  warrants,  but  this  claim  is  not  sub- 
stantiated by  the  evidence.  The  company  should  be  allowed  to 
charge  seven  cents  instead  of  six,  and  to  sell  eight  tickets  for 
fifty  cents. 

Irvine,  Fennell,  and  Cheney,  Commissioners,  concur;  Hill, 
Chairman,  not  present. 


In  the  Hatter  of  a  Schedule  of  Passenger  Fares  Filed  by  Albany 
SoDTHBEN  Kailsoad  Company  with  this  Commission  July  6, 
1918,  and  Complaint  in  Beference  Thereto 

Case  No.  6568 
(Public  Service  Commission,  Second  District,  November  16,  191S) 

Wlicte  tbe  ettabltilunent  nd  the  contlnuuies  of  ■  nt«  of  fan  by  a  paUic 
utility  corporation  hai  icsalted  In  the  creadon  of  equities  In  favor  of 
patrons,  sDcb  equities  are  not  to  be  Ushtly  disregarded. 

But  despite  the  existence  of  lucli  equities  tbey  cannot  be  sustained  as  (round 
for  the  contention  tliat  a  public  utility  corporation  must  be  required  to 
dg  business  at  an  actual  lost. 

The  Albsny  Southern  Railroad  Company  is  an  electric  surface  lnt«r- 
urban  corporation  extending  from  the  city  of  Albany  to  the  city  of 
Hudson,  a  diatouce  of  oome  thirty-eight  miles.     About  seventeen  mile* 
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of  this  distance  is  double  trtck.  The  rosd  is  almost  entirely  on  k 
private  right  of  way  and  with  about  $S,000  of  local  fam  in  the  city  of 
Hudson,  the  rest  of  its  income  is  derived  from  interurbao  fares.  It  it 
contended  that  for  some  years  past  the  company  has  induced  many 
people  to  locate  along  its  lines  by  the  establishment  of  a  much  lower 
rate  than  now  propoeed,  and  it  is  urged  that  by  such  inducement,  the 
company  created  equities  in  behalf  of  its  patrons  to  continue  the  present 
rates  even  though  they  have  proved  unprofitable.  Held,  that  a  grave 
question  eiiste  whether  or  not  the  company  can  earn  sufficient  revenue 
on  the  new  schedule  or  upon  any  basis  whatever  ultimately  to  Bunrive. 

As  relates  to  the  patrons  of  the  road,  the  most  important  considera- 
tiaa  is  not  as  to  whether  the  proposed  rates  are  reasonable  but  as  to 
whether  any  rate  whatever  which  might  be  adopted  can  enable  the  com- 
pany to  long  continue  to  operate  Held,  also,  that  any  existing  equities 
in  favor  of  the  patrons  cannot  be  justly  advanced  as  ground  for  th* 
contoitiMi  tiiat  a  public  utility  must  be  required  to  do  business  at  a 
loss,  it  appealing  that  even  with  the  propoeed  increase  there  is  no 
poeaibility  of  securing  a  fair  return  ou  investment,  the  complainants' 
contention  seems  not  entitled  to  weight. 

Bandall  J.  LeiBocaif,  for  the  Albany  Southern  Railroad 
Company. 

George  H.  Witbeck,  for  the  complainants. 

HrtL,  Ghairman. — This  is  a  complaint  made  by  ft  nnmber  of 
patrons  of  the  Albany  Southern  Saitroad  Company  against  the  rea- 
sonableness oi  the  rate  specified  in  a  certain  tariff  filed  by  the  com- 
pany with  this  Commissi<Hi  on  the  5th  day  of  July,  1918,  and  now 
tinder  suspension  by  order  of  tbe  Commission.  The  Albany 
Southern  railroad  is  an  electric  street  railroad  extending  from 
Albany  to  Hudson  in  the  State  of  New  York,  a  distance  of  about 
thirty-eight  miles;  of  this  about  seventeen  miles  is  double  track, 
and  the  entire  single  track  length  of  the  road  is  sixty-one  and 
nine^-eight  one-hundredths  miles  including  sidings.  It  is  of  the 
xnterurban  class,  built  almost  entirely  on  private  right  of  way, 
and  all  of  its  revenue,  except  a  small  portion,  about  $8,000, 
secured  from  local  traffic  in  the  city  of  Hudson,  comes  from 
interurban  fares.  It  appears  that  the  r^ular  fare  since  March 
2?,  1913,  has  ranged  from  one  and  forty-seven  one-hundredths 
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cents  to  throe  cents  per  mile,  end  the  proposed  increaee,  as  shown 
in  the  tariff  filed  July  fifth,  creates  a  new  rate  per  mile,  ranging 
generally  from  two  cents  to  three  centa,  while  the  increase  in 
commatation  fares  as  shown  in  said  tariff  is  10  per  cent,  or  about 
at  the  rate  of  one  and  one-tenth  cents  per  mile. 

Exhibit  A  attached  hereto  shows  the  results  from  the  operation 
of  the  railroad  for  the  three  jears  ended  December  31, 1915,  1916, 
and  1917,  and  for  the  nine  months  ended  September  30,  1918. 
These  figures  include  both  intenirban  operations  and  those  in  the 
city  of  Hudson.  This  statement  has  in  the  main  been  prepared 
by  the  company,  but  it  follows  very  generally,  and  where  reporting 
periods  coincide,  the  reeults  shown  in  the  annual  reports  filed  with 
this  Commission  each  year.  The  one  e:xc8ption  is  in  the  matter  of 
taxes  which  the  company  has  never  s^egated  between  its  various 
departmraitf,  a  s^regation  having  been  made  in  this  instance  for 
the  purpose  of  the  calculations  necessary  in  this  casa  This 
B^r^ation  is  necessarily  upon  an  estimated  basis,  but  within 
reasonable  limits  the  statements  are  believed  to  show  the  propor- 
tion of  all  of  the  taxes  paid  by  the  company  which  are  applicabb 
to  its  electric  railroad  operations. 

Exhibit  B  comprises  an  estimate  which  has  been  prepared  and 
which  is  included  to  show  an  estimated  income  account  for  one 
calendar  year  following  the  adoption  of  the  new  rate  schedule,  and 
assuming  that  increased  operating  costs  already  incurred  or 
reasonably  in  prospect  will  continue  throughout  that  entire  period. 
Generally  this  Exhibit  B  is  believed  to  be  self  explanatory. 

In  both  exhibits  an  effort  has  been  made  to  exclude  both 
revenues  and  expenses  resulting  from  the  ownership  and  operation 
Ity  the  company  of  the  toll  bridge  between  Albany  and  Bensselaer. 
In  Exhibit  A  all  revenues  and  all  direct  operating  expenses  have 
he&x  excluded,  but  it  is  probable  that  the  remaining  operating 
expense  accounts  include  some  items  which,  if  a  strict  analysis 
was  made,  would  be  applicable  to  the  bridge  rather  than  to  the 
remaining  property.  It  is  not  believed,  however,  that  tiieee 
amounts  are  sufficiently  great  in  the  aggregate  to  affect  the  sab- 
stance  of  any  of  the  calculationa  made  or  the  concloeions  reaafaed 
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hereinafter.  In  Exhibit  B  an  effort  has  been  made  to  exclude 
the  toll  bridge  operations  entirely,  even  to  the  etxtent  of  making 
allowancea  in  said  calculations  for  the  estimated  amount  of  main- 


Assuming  that  Exhibit  B  is  a  reasonably  correct  presentment 
of  the  probable  income,  both  gross  and  net,  of  the  company  for  a 
calendar  year  following  the  adoption  of  the  new  rate  schedule, 
the  amount  available  for  interest,  dividends,  surplus,  and  con- 
tingencies, after  all  operating  costs  except  interest  have  been 
paid,  will  be  $12,700. 

The  accounts  of  the  Albany  Southern  Kailroad  Company  have 
been  examined  on  at  least  two  occasions  in  the  past,  one  occasion 
having  been  quite  recent,  and  the  Commission  has  in  its  files 
definite  figures  showing  the  extent  of  the  claimed  investm^t  in 
the  proper^  of  the  company.  These  figures  show  that  at  June 
80,  1917,  the  total  claimed  investmeait  in  the  electric  railroad 
department,  including  the  toll  bridge,  was  $3,046,629.49,  and 
that  of  this  $670,297.02  represents  the  investment  in  the  toll 
bridge  itself,  leaving  $2,376,332.47  as  the  company's  investment 
in  its  electric  railroad  property.  The  actual  figure  is  probably 
somewhat  higher  than  this  at  the  present  time,  due  to  the  addi- 
tional investment  which  has  probably  been  made  since  June  30, 
1917. 

The  company's  outstanding  capital  obligations  at  December  31, 
1917,  comprise  the  following: 

First  preferred  stock $2,029,000 

Common  stock 1,378,000 

Total  capital  stock $3,404,000 

First  mortgage  30-year  bonds 1,477,000 

A  total  par  and  face  amount  of  capital  securities 
amounting  to $4,881,000 

the  stock  making  up  approximately  70  per  cent  of  this  and  the 
bonds  accounting  for  the  remaining  30  per  cent 
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If  it  is  reasonable  to  assume  that  all  of  the  company's  ptoper^ 
was  purchased  with  moneys  procured  generally  from  the  sale  of 
all  of  these  securities,  and  that  neither  stock  nor  bonds  are  appli- 
cable to  any  particular  or  selected  portioDB  of  the  proper^  nor  to 
any  particular  department  thereof,  it  would  follow  that  the  actual 
cost  figure  in  the  electric  railroad  department,  i.  e.,  $2,376,332.47, 
should  be  treated  as  follows : 

(a)  Derived  from  sale  of  capital  stock,  70% . . .     $1,663,432  73 

(b)  Derived  from  sale  of  first  mortgage  bonds, 

30%  . .  ,.„ 712,899  74 


$2,376,332  47 


For  the  year  ended  December  31,  1917,  the  amount  paid  by  the 
company  in  interest  upon  its  bonds  aggregated  the  sum  of  $74,105, 
and  in  addition  it  charged  off  bond  discount  in  the  amount  of 
$8,055.60,  making  a  total  amount  of  interest  paid  and  disconut 
accrued  aggregating  $82,160.60,  or  the  equivalent  of  5.66  per 
cent  upon  the  $1,477,000  face  amount  of  bonds  outstanding. 

The  $12,700  of  estimated  net  income  following  the  rate  increase 
is  equivalent  to  0.53  per  cent  of  the  $2,376,332.47  of  claimed 
original  cost,  and  an  equivalent  of  1.78  per  cent  upon  the  esti- 
mated proporticm  of  such  costs  derived  from  the  Bale  of  bonds,  t.  c, 
$712,899,74.  In  other  words,  it  appears  that  following  the  rate 
increase  the  Albany  Southern  Railroad  Company's  electric  rail- 
road department  will  earn  1.78  per  cent  per  annum  toward  the 
interest  rate  of  5,66  per  cent  per  annum  which  it  will  be  obliged 
to  pay  upon  the  bonds  issued  against  the  property  devoted  to  the 
uses  of  that  department 
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Exhibit  B 

Albany    Southern   Railroad    Company    (RaSroai    Department 

Toll  Bridge  Excluded)  Estimated  Income  Aeamnt,  one 

Calendar  Year 

(^Assuming  increased  rates  and  mereaaed  operating  costs  now  m 
prospect) 

Operating  EeTenues : 

Passenger  lerenne $205,000 

Freight  revenue 90,000 

Other  revenue  from  transportation. . . .  12,000 

Non-transportation  revenue 4,000 

Total  revenues $311,000 

Non-operating  income 7,500 

GroBfl  income $318,600 

Operating  Expenses: 

Jkfaintenance   of   way    and    structures 

(inc.  depreciation) $50,000 

Maintenance  of  equipment  (inc.  depre- 
ciation)    31,000 

Traffic 5,500 

Conducting  transportation   139,000 

General  and  miscellaneous 42,000 

Total  operating  expenses 267,500 

Net  operating  revenue $51,000 

Taxes  and  Fixed  Charges: 

Taxes    ; $22,800 

Track  and  terminal  privileges 8,000 

Hire  of  equipment 7,500 

Joint  facility  rents 

Miscellaneous  rent  deductions 

Total  fixed  charges  and  taxes 38.300 

Amount  available  for  interest,  dividends,  surplus, 

and  contingencies jl2  700 
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Under  these  circomstancefl,  oongidering  that  the  bond  isaue 
per  mile  of  track  averages  less  than  $12,000,  which  must  he  con- 
ceded to  be  very  much  less  than  cost,  it  is  obvious  that  a  fair  rate 
of  return  can  not  poseiblj  be  secured  from  the  new  rates,  and  it 
thus  becomes  unnecesaaiy  to  attempt  to  fix  a  valuation  of  the 
property  of  the  company  used  and  useful  in  the  public  service 
as  a  basis  for  a  fair  return. 

The  complainants'  contention  is  that  in  years  past  the  company 
has  induced  many  residents  of  Albany  to  locate  in  the  country  on 
the  line  of  its  road  l^  the  establishment  of  a  much  lower  fare  than 
is  now  proposed,  and  in  justice  to  that  class  of  patrons  request  that 
the  company  should  now  be  compelled  to  continue  such  low  rates 
notwithstanding  that  they  have  been  proved  unprofitable.  In 
efFect,  the  contention  is  that  the  facts  referred  to  are  a  basis  for 
holding  the  c<»npany  to  an  implied  agreement  to  continae 
indefinitely  an  unprofitable  and  inadequate  rate  schedule  on  the 
ground  that  its  business  has  been  built  up  on  such  a  schedule. 

Obviously,  from  the  examination  which  has  been  made,  grave 
question  exists  whether  or  not  the  company  can  earn  sufi^emt 
revenue  on  the  new  schedule  or  upon  any  basis  whatever  ultimately 
to  survive.  So  far  as  the  patrons  of  the  road  are  concerned,  the 
practical  question  would  seem  to  be  not  so  much  whether  the 
proposed  rates  arc  reasonable  as  whether  or  not  on  any  rates  what- 
ever which  might  be  adopted  the  road  can  long  continue  to  operate. 
It  conid  not  possibly  benefit  them  to  compel  rates  of  fare  which 
would  lead  to  inevitable  discontinuance  of  all  operations.  Even 
had  a  contract  been  made  with  the  patrons  fixing  the  rates,  it 
would  not  be  binding  on  the  Commisaion.  Buffalo  East  Side  B. 
H.  Co.  v.  B.  S.  R.  R.  Co.,  Ill  N.  Y.  132;  Railroad  Commission 
Cases,  lie  F.  S.  307.  It  is  true  that  the  voluntary  and  lawful 
establishment  of  a  eertain  method  of  charging,  and  its  con- 
tinuance in  force  for  a  period  of  years,  does  create  equities  of  a 
sort  whidi  a  company  ought  not  to  disregard  lightly.  But  clearly 
no  such  equities  can  be  justly  advanced  as  ground  for  the  conten- 
tion that  a  public  utility  must  be  required  to  do  business  at  a  loss ; 
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and  in  view  of  the  imposBibility,  even  with  the  proposed  increaae, 
of  flecuring  a  fair  retuni  on  inveetment,  the  complainants'  con- 
tention Beems  not  entitled  to  weight 

There  are  some  features  of  the  tariff  as  filed  which  are  in 
violation  of  the  statutes,  and  these  features  mnst  be  eliminated. 
For  example,  the  proposed  one-way  fares  would  apply  only  to  the 
transportation  of  the  passenger.  Separate  charges  are  proposed  to 
apply  to  the  transportation  of  baggage,  namely  fifty  cents  eac^ 
for  trunks,  and  fifteen  cents  each  for  suit  esses.  This  company 
may  charge  three  cents  a  mile  for  a  person  traveling  more  than 
one  mile,  under  section  67  of  the  Railroad  Law,  as  compensation 
to  be  paid  for  transporting  any  passenger  and  his  baggage  not 
exceeding  160  pounds  in  weight  A  passenger  with  baggage  in  a 
trunk  and  of  weight  not  ^leeeding  160  pounds,  traveling  between 
any  two  points  where  the  proposed  pass^iger  fares  are  less  than 
seventy  cents,  would  be  required  to  pay  more  than  the  statute  per- 
mits the  company  to  collect,  as  the  following  few  examples  will 
show: 
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The  forgoing  table  also  discloses  that  where  the  distance  is 
five  miles  the  proposed  fare  varies,  as  to  rate  per  mile,  from  two 
to  three  cents;  and  where  the  distance  is  ten  miles,  the  variatton 
in  rate  per  mile  is  from  two  and  one-half  to  three  cents ;  and  where 
the  distance  is  fifteen  miles,  from  two  and  sixty-seven  one-hun- 
dredths  to  three  cents;  and  where  the  distance  is  twenty-five 
miles,  the  variation  in  rate  per  mile  runs  two  and  six-tenths, 
two  and  eight-tenths  and  three  cents. 

In  addition  to  the  foregoing,  the  one-way  passenger  fares  pro- 
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posed  to  apply  from  Albany  to  Kndson  and  iatermediate  points, 
when  computed  on  a  mileage  basis  to  which  the  company  ie 
entitled,  show  as  follows: 


Rate  per  mile  ftpproninat«'y  ii 


FormiuimtiBihuil 

For  maximnm  haul 

6      cents 

2 

cents 

S       cents 

2.5 

cents 

3       cents 

2.5 

cwits 

2.8  cents 

2.5 

cents 

3      cents 

2.7 

cents 

2.9  centa 

2.7 

cents 

3      ceute 

2.85 

centa 

3       cents 

2.65 

cents 

3       cents 

2.6 

cents 

2.7  centa 

2.5 

cents 

2.6  ctmts 

2.4 

centa 

2.4  cents 

2.3 

cents 

2.4  cents 

2 

cents 

Wbcm  proposed  bra  ii 

10  cents 

15  cents   

20  cents 

25  cents  

30  centa  

35  centa  

40  cents  

45  cents 

65  cents   

60  centa 

65  Cfflits   

70  caita 

75  cents 


Section  36  of  the  Public  Service  Commissions  Law,  among 
other  things,  provides : 

"  Long  and  ahort  hauls. —  It  shall  be  unlawful  for  any  conunon 
carrier  subject  to  the  provisions  of  this  dliapter  to  charge  or 
receive  any  greater  compensation  in  the  a^regate  for  the  tran^ 
portation  of  passengers,  or  of  like  kind  of  property,  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  or  route  in  the  same 
direction,  the  shorter  being  included  within  the  longer  distance,  or 
to  charge  any  greater  compensation  as  a  through  rate  than  the 
aggregate  of  the  intermediate  rates  subject  to  the  provisions  of 
this  chapter;     *    *     *." 

Examination  of  the  proposed  one-way  fares  discloses  that  while 
the  company  does  not  propose  to  charge  more  for  shorter  than  for 
longer  distances,  it  does  in  numerous  instances  propose  to  charge 
a  greater  compensation  as  a  through  rate  than  the  aggregate  of  tfa^ 
iDtermediatea. 
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Violations  of  sectionB  57  of  the  Railroad  Law  and  36  of  the  Pub- 
lic Service  Commissions  Law  are  clearly  indicated  in  the  fore- 
going, and  they  are  of  Kuch  nature  as  is  declared  in  Buch  Btatutea 
to  he  unlawful. 

The  pTOviaions  of  sections  31  and  32  of  the  Public  Service  Com- 
missions Law  prohibit  discrimination  when  unjust,  and  prrfws 
ences  when  unreasonable.  The  one-way  fares  proposed  are  both 
discriminatory  and  preferential  as  the  varying  rate  per  mile 
tables  herein  show. 

Round-trip  ticket  fares,  charges  for  twenty-five-ride  family  and 
fifty-ride  commutation  tickets,  to  he  just  and  reasonable,  should 
he  on  some  basis  having  a  fixed  relationship  to  the  one-way  fares ; 
and  as  the  one-way  fares  proposed  cm  account  of  the  violations  of 
statutory  requirements  as  pointed  out  may  not  be  made  effective,  it 
follows  that  such  round-trip  fares  and  ticket  chaises  must  also 
be  revised. 

The  tariff  as  filed  and  wbi(di  is  now  under  suspension  will  there- 
fore be  canceled.  A  tariff  in  which  the  objections  above  pointed 
out  have  been  removed,  and  which  will  yield  results  of  the  same 
approximate  amount,  has  been  prepared  and  will  be  attached  to  the 
order  to  be  entered  in  this  proceeding.  Such  tariff  is  approved, 
and  may  be  filed  by  the  company  on  one  day's  notice,  effective  not 
earlier  than  December  1,  1918,  together  with  a  commutation  rate 
tariff  which  will  advance  those  rates  10  per  cent,  namely,  from  one 
cent  to  one  and  one-tenth  cents  per  mile. 

An  order  may  be  entered  accordingly. 

All  concur. 
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Jn  the  Hattez  of  the  Complaint  of  Rose  Ghaveb  of  Buffalo 
against  Iboquoib  Natueu.  Gas  Coupabt,  Ailing  Insufficient 
Supply  of  Natural  Qas,  and  that  tke  lUuminating  and  Heat- 
ing Power  Is  Not  Sufficient 

Case  No.  5901 

(Pablie  Suriea  Oonuniarion,  Second  Dictrict,  Novanber  19,  IBIS) 

Cutoaicn  of  >  uittiral  (u  compAny  who  vm  the  compuiT'B  ontpnt  fox 
domMtic  purpooe*  iutrt  flnt  ritht  to  the  nie  thereof — domeatlc  cob- 
Bnmen  and  indtutrUl  coastunen  defined. 

^le  Iroquota  Neturel  Gib  Compan;  u  a  coTpontion  auppljlng  naturml 
fa*  in  th«  city  of  Buffalo,  and  the  complaint  herein  is  baaed  npMi  the 
allegation  that  the  company  doea  not  conform  to  the  juat  and  reasonable 
standard  of  demands  of  ita  cuatomera  and  conaumers.  Upon  the  admie- 
•ion  in  the  anawer  of  the  defendant  corporation  and  the  facta  adduced 
at  a  hearing  given  end  the  city  of  Buffalo  haring  alao  filed  complaint 
againat  the  aame  corporation  and  both  complaints  being  heard  ti^ther, 
k«M,  that  the  aupply  of  natural  gu  is  gradually  diminiahing  despite  an 
increasing  demand  and  that  the  defendant  company  has  failed  in  aerere 
winter  weather  to  furnish  an  adequate  output  of  gas  either  in  amount 
or  regularity  of  preasure  and  that  the  company  has  been  adding  to  its 
customera  and  that  in  view  of  all  theae  facta  it  will  be  necessary  for  the 
ocmpany  to  furnish  artificial  gas  to  be  mixed  with  and  added  to  the 
supply  of  natural  gas  whenever  necessary;  that  the  customers  who  use 
its  output  for  domeatic  purpoae*  should  have  the  firat  ri^t  to  the  uae  of 
Mid  gaa  and  that  it  is  necessary  to  restrict  the  uae  of  gaa  tumiahed 
bj  aaid  company  during  the  winter  montha  for  the  purpose  of  conserving 
Um  inpply  for  the  use  of  dtmeatic  customers ;  that  "  domestic  consumers  " 
and  "  indtietrial  conaumera  "  should  constitute  the  two  general  classes  irf 
enatomera — what  each  of  these  classes  should  include. 

Bt  thb  Commibsioh. —  Rosfl  Graves  of  the  city  of  Buffalo, 
K.  Y.,  having  filed  a  complaint  with  this  CommiBsion  against 
the  Iroquois  Natural  Gas  CfMnpany,  which  alleges  among  other 
things  that  the  natural  gas  supplied  l^  said  company  to  its 
costomeiB  does  not  conform  with  the  just  and  reasonable  standard 
of  demand  of  its  customers  and  consumers ;  and  the  company 
having  admitted  hj  its  answer  that  during  the  days  of  extremely 
eold  weather  the  supply  of  natural  gas  is  not  entirely  adequate 
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for  all  the  users  of  the  defendant,  and  that  during  the  said  period 
.the  pressure  is  not  constant,  and  at  times  during  the  said  period 
the  pressure  is  low;  and  the  mayor  of  the  citj  of  Buffalo  and 
other  persons  having  filed  with  tho  CommisBion  Bimilar  com- 
plaints, and  the  respondent  company  having  made  answer  to 
said  complaints,  and  this  Commission,  in  view  of  said  com- 
plaints, having  undertaken  to  investigate  and  ascertain  the  truth 
of  the  allegation  in  said  complaint ;  and  said  proceedings  having 
been  consolidated  and  tried  out  together,  and  having  come  on  to 
be  heard  before  Commissioner  Barhite  at  the  office  of  this  Com- 
mission in  the  city  of  Buffalo,  K.  Y.,  at  which  time  the  com- 
plainant, Boss  Graves,  appeared  in  person;  the  mayor  of  the  city 
of  Buffalo  appeared  by  Frederick  C.  Bupp,  Esq.,  assistant  city 
attorney;  Frank  C.  Perkins,  Esq.,  appeared  individually  and 
as  president  of  the  Central  Council  of  Business  Mens  and 
Citizens  Associations;  D.  T,  O'Beilly,  Esq.,  W.  C.  Eastman,  B^q., 
Mrs.  Nina  E.  Baldwin,  Thomas  A.  Laird,  Esq.,  Albert  A.  Wilks, 
Esq.,  and  C.  H.  Howard,  Esq.,  of  Buffalo,  in  person;  and  Daniel 
J.  Kenefick,  Esq.,  of  Buffalo,  appeared  as  attorn^  for  the 
respondent;  and  it  appearing  from  the  records  on  file  with  this 
Commission  and  from  the  evidence  produced  before  the  Com- 
mission on  said  hearing  that  the  supply  of  natural  gas  is  gradu- 
ally diminishing,  and  that  the  demand  is  increasing,  and  that 
the  supply  of  natural  gaa  furnished  by  the  respondent  company 
to  its  customers  during  severe  winter  weather  is  inadequate  in 
amount  and  varies  in  pressure  and  that  much  inconvenience  and 
Buffering  to  those  who  depend  upon  said  gas  for  heat  and  light 
are  caused  thereby  and  that  said  company  has  been  adding  to 
the  number  of  its  customers,  and  it  further  appearing  in  the 
opinion  of  this  Commission  that  it  will  be  necessary  for  the 
respondent  company  in  order  to  supply  a  proper  amount  of  gas  to 
its  customers  in  the  future  to  furnish  artificial  gas  which  may  be 
mixed  with  and  added  to  the  supply  of  natural  gas  whenever  neces- 
sary, and  it  further  appearing  that  a  large  amount  of  apparatus 
used  by  the  customers  of  said  respondent  company  is  wasteful  in 
the  use  of  gas  and  does  not  utilize  the  heat  and  light  derived  from 
said  gas,  and  it  further  being  the  opinion  of  this  Comiuission 
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that  the  customers  of  said  company  who  use  said  gaa  for  domestic 
purposes  should  have  the  first  right  to  the  use  of  said  gas,  aad 
that  it  is  necessarr  to  restrict  the  use  of  gas  furnished  by  said 
company  during  the  winter  months  for  the  purpose  of  conserving 
the  supply  for  domestic  customers. 

Ordered,  That  all  customers  of  the  Iroquois  Natural  Gas 
Company  be  and  the  same  are  hereby  divided  into  two  general 
classes  to  be  known  as  "  domestic  consumes  "  and  "  industrial 
consumers ;  "  that  "  domestic  consumers  "  shall  include  the  users 
of  natural  gaa  for  heating,  lighting  and  cooking  in  private  houses, 
hoarding  houses,  apartment  houses,  hospitals,  and  charitable 
institutions;  and  users  of  natural  gas  for  lighting  and  cooking 
only,  in  hotels,  restaurants,  bakeries,  eating  houses,  club  houses, 
and  for  beating  in  hotels  where  separate  rooms  must  be  dependent 
upon  natural  gas  for  use  in  grates  or  stoves;  that  all  other  cna- 
tomers  shall  be  known  as  "  industrial  consumers." 

That  from  and  including  the  fifteenth  day  of  Deconber  in 
each  and  every  year,  until  and  including  the  fifteenth  day  of 
March  in  the  succeeding  year,  "  domestic  consumers  "  shall  have 
the  preference  in  the  use  of  natural  gas  over  "  industrial  con- 
sumers," and  gas  shall  not  be  furnished  "  industrial  consumers  " 
when  there  is  not  a  sufBeiency  of  gas  for  the  use  of  "  domestic 
consumers." 

That  from  and  including  the  fifteenth  day  of  December  in 
each  and  every  year,  until  and  including  the  fifteenth  day  of 
March  in  the  succeeding  year,  no  consumer,  either  domestic  or 
industrial,  shall  be  pennitted  to  use  more  than  a  reasonable 
amount  of  natural  gas  in  any  one  month,  counting  any  thirty 
successive  days  during  the  period  above  named  as  one  month, 
and  said  gas  shall  be  used  in  a  reasonable  manner.  The  reason- 
able use  of  natural  gas  as  used  above  shall  not  be  deemed  to 
include  the  use  of  natural  gas  for  heating  in  furnaces  origin- 
ally constructed  for  the  use  of  coal,  during  such  period,  and 
natural  gas  shall  not  be  used  for  heating  in  such  furnaces  during 
the  period  named.  The  Public  Ser\-ice  Commission,  Second 
District,  of  the  State  of  New  York,  may,  however,  upon  the^ 
application  of  any  consumer  find  for  good  cause  shown,  permit^ 
Statx  Dept.  Bkpt.— Vol.  IS        17 

Diqilized  by  Google 


State  Dbpabtuext  Kepobts 


[Vol.  tS]  Public   Service    Commisaion,    Second    District 

the  use  of  natural  gaa  in  auch  fumaceB  for  a  portion  or  the 
whole  of  the  period  above  named,  and  the  Iroquois  Natural  Gas 
Company  shall  immediately  after  each  monthly  meter  reading 
transmit  to  the  Public  Service  Commission  the  names  of  all 
consumers  with  their  respective  addresses  who  shall  use  more 
than  40,000  cubic  feet  of  gas  in  any  one  month  or  during  any 
thirty  consecutive  days  during  said  period. 

That  the  Iroquois  Natural  Gas  Company  shall  attach  to  its 
pipes  within  the  city  of  Buffalo  at  least  eleven  self-registering 
presBure  gauges,  and  said  gauges  shall  be  attached  at  such  points 
and  in  such  manner  as  this  Commission  shall  hereafter  direct. 
Each  of  said  gauges  shall  be  under  the  control  of  this  Commis- 
sion and  access  shall  oulj  be  had  to  such  gauges  by  such  persons 
as  shall  hereafter  be  named  by  this  Commission.  Charts  shall 
be  taken  from  each  of  said  gauges  during  the  three  months 
herein  named  by  said  company  or  by  such  persons  as  may  be 
named  by  the  Commission,  at  such  r^ular  intervals  as  may  be 
directed  by  the  Commission,  and  such  charts  shall  be  immediately 
filed  as  directed  by  the  Commission- 
Further  ordered,  That  the  Iroquois  Natural  Gas  Company 
shall  on  or  before  the  23d  day  of  November,  1918,  notify  all 
its  customers  in  the  city  of  Buffalo  and  elsewhere  of  the  pro- 
visions of  this  order  by  pul>lishing  a  copy  thereof  at  least  once 
in  six  separate  newspapers  published  in  the  city  of  Buffalo. 

Further  ordered,  That  all  orders  or  parts  of  orders  heretofore 
issued  by  this  Commission  and  inconsistent  with  this  order  shall 
be  and  the  same  are  hereby  vacated  and  set  aside. 

Further  ordered.  That  any  municipality,  person  or  corporation 
affected  by  the  provisions  of  this  order  may  apply  to  this  Com- 
mission, either  without  notice  or  upon  notice  to  such  person  or 
persons  as  this  Commission  designates,  for  the  modification  or 
annulment  of  any  of  the  provisions  of  this  order. 

Further  ordered,  That  the  Iroquois  Natural  Gas  Company 
shall  within  ten  days  after  the  receipt  by  it  of  a  copy  of  this 
order  notify  the  Commission  whether  the  terms  of  this  order 
are  accepted  and  will  be  obeyed. 
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Petition  of  HnDsoir  Vai-lbt  Railway  Company  under  Sub- 
division 1,  Section  49,  Public  Service  Commissiona  Law,  for 
PermiBsion  to  Increase  Passenger  Pares 

Case  No.  6085 
(Public  ServiM  ComiulBdon,  Second  District,  November  19, 1918) 

Ipplicatioii  of  a  tiansportatioii  coiporatiDB  foi  penniuion  to  inereaM  paa- 
aeniei  fam. 

The  Commiiaiim  kas  jnriidictioii  to  resnUti  ntea  of  fare  in  mnnldpalitiH 
vheie  rata  reBthctiani  eziat,  and  wliere  the  piopei  local  autboritiai  waive 
tuch  leitiictiona. 

IhiriDE  war  emergency  prices  of  labor  and  nutatiols,  incrtaied  ratei  may 
be  Eionted  to  pnblic  aerrice  corporatiou  where  seoeaaaiy  to  meat  opaiat- 
int  coata  and  fixed  dariae  where  certain  facta  are  ahown. 

Basia  on  which  intennbaa  traffic  achednlea  ahonld  be  conatracted. 

Kadical  duinKes  in  readjuatment  not  favored. 

Equity  in  patrona  in  the  matter  of  rata  charsea  should  be  lesarded. 

The  Hudson  Valley  Bailway  Company,  the  petitioner  herein,  operates 
■n  interurban  trolley  road,  beginning  at  a  point  in  Waterford  and 
extending  northerly  along  the  Hudson  river  through  Hechanicville,  Schuy- 
lerviile.  Fort  Edward  and  Hudson  Falla  to  Qlena  Falls,  and  from  the 
latter  point  through  Lake  George  to  Warrenaburgh,  Warren  county. 
The  road  also  has  a  branch  extending  from  Hechanicville  to  Ballston 
Spa  and  through  Saratoga  Springs  to  Glens  Falls  and  another  branch 
from  Thomson  over  to  Greenwich.  It  alio  ^ve*  local  service  in  Saratoga 
Springs  and  Glens  Falls,  reaching  also  portions  of  the  road  between  that 
city,  Hudson  Falls  and  Fort  Edward.  At  the  southerly  end  of  the  road 
at  Waterford,  the  cara  are  actually  operated  over  other  lines  tn  Troy 
and  to  Albany.  In  the  collection  of  fores,  the  rate  is  divided  into  fare 
lonea  of  different  lengtha  and  a  fare  of  Ave  cents  is  at  present  coilecteS 
for  each  far«  aone.  The  present  application  is  tor  the  right  to  increase 
this  fare  tone  price  fTMn  five  cents  to  six  cents. 

It  is  well  settled  that  the  Commission  has  juriadictlon  to  regulate 
rates  of  fare  in  muiricipalitiea  where  franchise  rate  restrictions  exist, 
provided  the  local  authorities  waive  such  restrictioni. 

During  the  emergency  created  1^  the  preaent  high  price  of  labor  and 
material  resulting  fr<»u  the  war,  the  Commission  is  justified  in  allowing 
increased  rates  so  as  to  enable  public  service  corporations  to  pay  operat- 
ing costs  and  fixed  charges,  provided  it  is  established  that  the  valuation 
of  the  property  used  in  the  service  of  the  public  at  least  equals  the 
anoant  of  the  Intaraat  bearing  debt. 
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As  a  geneiftl  propoaitlon,  tli«  tsrtS  schedule  for  an  interurban  electric 
road  should  be  constructed  on  the  milenge  bsais  rather  than  on  the  tone 
basis,  the  latter  being  onlj  appropriate  for  urban  business. 

\Mtile  the  matter  of  resdjiistment  of  rate  basea  for  electric  roads  is  in 
the  ezperimentftl  stage,  violent  changes  should  be  avoided,  and  cousid- 
eretion  should  be  given  to  the  cireumstances  of  each  case,  and  the  ajBtem 
developed  by  experience  in  tbe  particular  locality. 

The  voluntary  establishment  of  a  certain  method  of  charging  fare, 
and  its  continuance  for  years,  resulting  in  the  location  of  patrons  in 
particular  places  in  reliance  thereon,  creates  an  equity  which  should  not 
be  lightly  regarded,  eren  though  an  apparent  discrimination  is  inrolved. 

James  McPhillips,  H.  T.  Newcomb,  and  John  E.  MacLean,  for 
the  petitioner. 

Harold  W.  Turner  for  the  Town  of  Waterford. 

Cheney,  CommisBioner. — The  Hudson  Vall^  Railway  operates 
an  interurban  trolley  road  beginning  at  the  comer  of  Broad  and 
Third  streets,  in  Waterford,  and  extending  northerly  along  tbe 
Hudson  river  through  Alechanicville,  Schuylerville,  Fort  Edward, 
and  Hudson  Falls,  to  Glen  Falls ;  and  from  Glens  Falls  throu^ 
Lake  George  to  Warrensburgh,  in  Warren  county ;  a  branch  of  the 
road  extends  from  Mechanicville  to  Ballston  Spa,  and  throu^ 
Saratoga  Springs  to  Glena  Falls;  and  another  branch  from  Thom- 
son over  to  Greenwich.  There  is  also  local  service  in  Saratoga 
Springs  and  in  Glens  Falls,  including  a  portion  of  the  road 
between  Glens  Falls,  Hudson  Falls,  and  Fort  Edward.  While 
the  lineg  of  the  Hudson  Valley  Company  end  at  Broad  and  Third 
streets  in  Waterford,  tbe  cars  are  actually  operated  to  the  Union 
Depot  in  tbe  city  of  Troy  on  the  trados  of  the  United  Traction 
Company,  under  a  traffic  contract  hj  which  the  United  Traction 
Company  furnishes  the  tracks  and  power  and  the  Hudson  Valley 
Company  tbe  cars  and  employees,  tbe  fare  collected  being  the 
United  Traction  Company  fare  and  is  divided  equally  between 
the  two  roads.  In  the  practical  operation  of  the  road  it  is  divided 
into  fare  zones  of  different  lengths  between  designated  stops,  and 
a  fare  of  five  cents  is  at  preBeut  collected  for  each  fare  zone. 

The  company  has  presented  to  the  Commission  its  complaint 
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under  section  49  of  the  Public  Serrice  Commissions  Law,  and  has 
asked  the  approval  of  the  Coramissiop  to  an  increase  in  the  fare 
collected  in  each  zone,  within  incorporated  cities  and  villages,  from 
five  cents  to  six  ceots. 

There  are  provisions  in  various  franchises  under  which  the 
road  is  operated  in  Saratoga  Springs,  Glens  Falls,  and  Ballston 
Spa,  limiting  the  rate  of  fare  to  be  charged  to  five  eenfj.  There 
has  been  filed  with' the  Commission  waivers  of  such  restrictions 
from  the  municipal  authorities  of  those  municipalities,  submitting 
to  this  Commission  the  matter  of  fixing  the  rates  in  such  munici- 
palitieu  with  a  maximum  of  six  cents.  Those  franchises  are 
therefore  no  bar  to  the  consideration  by  this  Commission  of  the 
present  application.  "  The  Public  Service  Commission  may,  with 
the  consent  of  the  local  authorities  evidenced  as  provided  by  law, 
increase  rates  of  fare  previously  agreed  upon  by  street  railroad 
corporations  and  the  city."  Matter  of  International  Railway  Com- 
pany v.  Rann,  224  N.  Y.  83. 

Pending  the  determination  of  this  proceeding,  the  company 
filed  a  tariff,  effective  August  29,  1918,  by  which  the  rates  of 
fare  in  all  zones  outeide  of  cities  and  villages  were  increased  from 
five  cents  to  six  cents.  The  Commiaaion  being  of  the  opinion  that 
it  should  on  its  own  initiative  enter  upon  a  hearing  concerning  the 
propriety  of  the  proposed  increased  fare,  suspended  the  tariff 
schedule,  and  called  a  hearing  thereon;  and  that  proceeding  has 
been  consolidated  with  this  one  pending  upon  the  company's  appli- 
cation. There  is,  therefore,  before  the  Commission  for  determina- 
tion the  justness  of  the  proposed  increases  in  fare  upon  the  whole 
road.  Notice  of  this  proceeding  was  given  to  all  persons  and 
manicipalities. interested;  and  while  some  of  them  appeared,  no 
serious  opposition  was  made  to  the  increase  proposed,  and  no 
evidence  was  produced  controverting  in  any  degree  that  offered 
by  the  company. 

The  statement  of  income  and  disbursements  taken  from  the 
bookfl  of  the  company  for  the  years  1901  to  1917,  shows  that  in 
each  of  such  years  the  income  was  not  sufficient  to  pay  operating 
B  and  interest  and  other  income  deductions.    Por  the  year 
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1917  this  deficit  amounted  to  $104,878.46,  while  for  the  whole 
period  there  is  a  deficit  amoanting  to  $1,201,804.78.  It  alao 
appears  that  the  operation  of  the  road  for  the  firgt  eix  months  of 

1918  ahowB  a  deficit  of  $94,703.54,  and  that  from  its  operation 
there  was  realized  onl;  $26,171.38  above  operating  ^praaes  and 
taxes.  Included  in  the  rec^pts  for  that  six  months  was  an  item  of 
$23,669.41  received  from  the  sale  of  power  from  the  Mechanic- 
viUe  plant,  thns  showing  that  the  income  from  direct  railway 
operation  wsa  jnst  about  equal  to  the  operating  expenses.  Increases 
in  the  wages  of  employees  have  been  granted  from  time  to  time 
during  the  year  1918  which  had  been  practically  compelled  by 
the  action  of  the  War  Labor  Board  in  granting  increases  to  the 
employees  of  other  traction  companies  in  the  same  field.  The 
increase  in  operating  expenses  for  that  one  item  alone,  bpon  the 
basis  of  wageu  effective  July  1,  1918,  will  amount  to  the  sum 
of  $112,442.64  per  year.  It  also  appears  that  there  have  been 
increases  in  the  cost  of  the  different  materials  used  by  the  company 
in  the  maintenance  and  operation  of  its  road  varying  from  2.4  per 
cent  to  63.66  per  cent  From  these  figures  it  is  apparent  that  at 
the  present  amount  of  travel  and  present  rateu  of  fare  this  road 
will  for  the  period  beginning  July  1,  1918,  be  in  receipt  of  revenue 
hardly  sufficient  to  pay  its  operating  expenses  alone,  without  taking 
into  consideration  at  all  the  matter  of  fixed  charges  upon  its 
indebtedness  or  return  upon  capital  invested  in  the  property  used 
in  the  service.  The  total  length  of  this  road  is  110.986  miles,  and 
it  serves  large  communities,  including  many  populous  and  fiourish- 
ing  cities  and  villages.  It  carried  in  1917  6,498,249  passengers, 
and  has  carried  more  than  that  in  previous  years.  It  must  be 
evident  that  this  road  is  a  necessary  part  of  the  transportation 
facilities  of  the  communities  which  it  serves,  and  it  should  not  be 
permitted  to  cease  operations  and  go  out  of  business.  It  is  equally 
evident,  that  it  cannot  continiie  to  be  operated  unless  the  receipts 
from  such  operation  are  at  leaat  sufficient  to  pay  the  expenses 
thCTeof  and  the  fixed  charges  to  which  it  is  subjected,  nor  can  it 
be  expected  to  be  operated  indefinitely  unless  some  return  is  made 
for  the  capital  invested  in  the  enterprise.    No  dividemis  have  ever 
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been  paid  upon  the  stock  representing  any  investment  in  this  road 
above  the  bonded  indebtedncBS,  and  certainly  since  1901  it  baa 
not  earned  sufficient  to  pay  its  fixed  charges  but  has  faced  a  con- 
stantly growing  deficit.  It  cannot  be  expected  that  thia  con- 
dition of  affairs  can  go  on  indefinitely,  and  unless  some  relief  is 
had  the  inevitable  result  will  be  bankruptcy,  with  a  possible  dtu- 
continuance  of  operation.  The  only  other  alternative  is  such  an 
increase  in  rates  that  the  income  will  be  sufficient  to  justify  the 
continued  operation  of  the  lina 

Althou^  it  is  apparent  that  the  company  is  entitled  to  and  must 
have  an  increased  revenue,  it  is  not  asking  in  this  proceeding  that 
an  order  be  made  fixing  rates  at  such  sum  as  wiU  yield  an  adequate 
return  upon  the  capital  invested,  as  is  its  right.  It  is  only  asking 
that  it  inay  be  permitted  to  put  into  effect  certain  specified  rates, 
and  the  Commission  has  treated  the  proceeding  as  involving  only 
the  question  as  to  whether  or  not  such  proposed  rates  are  reasonable, 
and  has  not  gone  into  any  of  the  questions  which  ordinarily  arise 
in  a  rate  case  where  the  effort  is  to  arrive  at  a  rate  schedule  which 
will  realize  sufficient  revenue  to  pay  operating  expenute  and  leave 
a  surplus  which  will  be  an  adequate  return  upon  the  value  of  the 
property  used  in  the  service.  In  other  words,  this  case  has  been 
treated  as  an  emergency  case,  the  result  to  be  attained  being  the 
fixing  of  a  rate  which  would  pay  the  operating  expenses  and 
interest  charges  to  which  the  company  ia  subjected,  so  that  the 
road  may  be  continued  in  operation.  The  matter  of  return  on 
capital  must  wait  until  after  the  war  is  over  and  more  normal 
conditions  prevail. 

The  increase  proposed  is  from  five  cents  to  six  cents  in  each 
of  the  fare  zones.  Upon  the  basis  of  the  1917  travel,  the  maxi- 
mum possible  increase  in  revenue  would  be  $115,615.93.  Allow- 
ance must  be  made  for  a  falling  off  in  travel  to  a  certain  extent 
due  to  increase  in  rates,  as  experience  shows  that  always  follows. 
Assuming  that  three<]uarter8  of  the  maximum  is  actually  realized, 
and  that  is  a  large  percentage  as  these  cases  go,  the  actual  increase 
in  available  funds  would  be  $88,712.95.  As  already  shown,  even 
if  the  maximum  amount  of  the  increase  is  realized  it  will  praoti- 
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call;  all  be  paid  out  in  increaaed  wages  already  in  effect.  The 
increased  price  of  materiala  will  in  all  probability  absorb  any 
balance  there  may  be.  It  might  be  claimed  that  there  will  be  an 
increase  in  travel  diie  to  the  normal  increase  in  population.  We 
do  not  look  for  any  increase  in  revenue  thereby,  ai#  the  decrease 
occasioned  by  the  absence  in  military  service  of  a  large  number 
of  young  men  from  the  territory  tributary  to  this  system  will 
probably  offset  any  such  increase.  There  may  be  some  increase 
in  freight  receipts,  but  the  volume  of  this  kind  of  business  is  so 
small  that  this  item  may  be  ignored  as  not  affecting  probable 
results. 

As  interest  on  indebtedness  must  come  out  of  the  amount 
which  theoretically  is  available  for  return  on  invested  capital, 
there  remains  to  be  determined  whether  the  amount  available  for 
interest  is  justified  by  the  value  of  the  property  used  in  the 
service.  Or,  to  state  it  differently,  whether  that  value  is  equal 
to  the  amount  of  interest  bearing  debt.  The  funded  debt  of  this 
company  upon  which  interest  is  paid  is  $2,704,000,  and  the 
annual  interest  is  $140,020.  There  is  also  bonded  indebtedness 
amounting  to  $2,874,000,  the  interest  upon  which  is  payable  only 
when  earned,  and  no  interest  has  ever  been  paid  upon  this 
indebtedness.  The  floating  debt  amounts  to  $2,396,822.84,  on 
which  the  annual  interest  is  $107,096.64,  making  the  total 
interest  charge  against  the  company  now  payable  $247,116.64. 
The  rate  of  interest  on  this  indebtedness  is  all  under  6  per  cent 
except  on  $382,000  in  underlying  bonds  and  less  than  $80,000  in 
notes,  and  over  $1,500,000  is  only  at  4  per  cent,  the  average  being 
4.84  per  cent,  so  that  the  rate  of  return  can  not  be  questioned. 
Excluding  the  debenture  bonds  upon  which  interest  is  not  being 
paid,  the  bonded  indebtedness  is  only  at  the  rate  of  $25,000  per 
mile  of  road.  Treating  the  other  interest  bearing  indebtedness 
as  if  it  had  been  funded,  the  total  is  raised  to  but  $46,850  per 
mile,  which  is  below  the  average  of  funded  debt  per  mile  of  all 
the  electric  railroads  in  the  Second  Public  Service  Commission 
District  for  19l7,  which  is  $47,200.  The  road  is  110.986  miles 
Img,  with  all  the  equipment  necessary  for  its  operation,  including 
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a  euperior  snow  fighting  equipmeint.  It  is  in  first-class  operating 
condition.  It  was  recently  examined  by  the  inspectors  of  this 
Conuniseion  and  bnt  few  suggestions  were  made  as  to  improve- 
ments or  changes  after  that  inapection.  All  of  those  suggestions 
have  since  been  carried  out  hj  the  company.  During  the  last 
eleven  years  there  has  been  expended  in  additions  and  betterments 
in  actual  cash  $1,156,247.83,  and  for  maintenance  of  way  and 
equipment  $1,616,275.86,  a  large  amount  of  which  value  is  no 
doubt  still  reflected  in  the  property.  While  no  formal  or  detailed 
valuation  has  been  made  or  attempted  in  this  proceeding,  there 
is  much  evidence  in  the  record  from  which  its  value  can  be 
inferred^  which  makes  it  not  unreasonable  to  assume  a  value  for 
rate  purposes  of  $5,000,000,  which  is  practically  the  amount  of 
the  interest  bearing  indebtedness.  Certainly  no  one  could  com- 
plain of  this  valuation  except  the  company  itself. 

The  gross  income  for  the  year  1917  was  $161,918.88.  Deduct- 
ing from  this  rents  and  other  income  deductions  except  interest, 
$19,815,  we  find  $142,103.88  applicable  to  return  on  capital, 
including  interest  on  indebtedness.  This  is  but  2.84  per  cent 
upon  a  valuation  of  $5,000,000.  If  we  should  assume  the  maxi- 
mum increase  of  revenue  from  the  proposed  increase  of  ratci 
$115,615.93  and  ignore  entirely  the  known  increase  in  operating 
expenses,  we  would  have  a  rate  of  return  of  but  5.15  per  cent. 
These  violent  assumptions  show  that  even  upon  the  most  favorable 
showing  possible,  the  proposed  increase  is  not  unjust  toward  the 
public. 

The  evidence  in  this  case  does  not  satisfactorily  answer  the 
question  whether  the  mandate  of  section  181  of  the  Railroad  Law 
should  be  disr^arded  in  fixing  the  rates  of  fare  in  cities  and 
incorporated  villages.  We  are  confronted  with  the  same  difficulty 
which  we  meet  in  every  case  where  the  operations  of  the  road  are 
not  confined  to  one  municipality,  that  it  is  impossible  to  determine 
from  the  accounts  kept  by  the  company  precisely  the  revenues 
received  or  the  expense  of  operation  in  each  particular  munici- 
pality. That  is  particularly  true  in  the  case  of  the  cities  and 
villages  through  which  this  road  merely  passes.    In  these  munici- 
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palities  there  is  practically  no  local  riding,  ao  that  there  is  no 
separable  iocoma  As  the  cars  are  through  cars  there  is  no  sep- 
arable expenae  of  operation,  although  a  few  items  like  expense  of 
mainteaance  of  pavements  might  be  allocated.  In  the  case  of  the 
cities  of  Saratoga  Springs  and  Glens  Falls,  where  there  is  a  local 
operation,  it  is  possible  to  give,  and  we  have  been  furnished  with 
the  figures  of  the  revenues  and  expenses  of  these  purely  local 
operations.  But  these  figures  do  not  accurately  reflect  the  whole 
municipal  operation,  for  no  consideration  is  had  of  the  part  of  the 
interurban  trafiBc  which  actually  occurs  within  the  municipality. 
Probably  the  only  feasible  method  of  determining  whether  the 
municipal  operation  can  be  carried  on  for  the  statutory  fare  is 
upon  the  car-mile  basia  As  there  can  be  no  question  but  that 
urban  operation  is  more  expensive  than  interurban,  if  the  opera- 
tion of  the  whole  road  per  car-mile  is  at  a  figure  disproportionate 
with  the  revenue,  it  is  fair  to  assume  that  the  same  result  applies 
to  the  urban  traffic.  It  appears  that  the  average  earnings  per 
car-mile  for  the  whole  system  for  the  year  1917  was  33.47  cents, 
and  the  average  expense  of  operation,  including  taxes  and  other 
income  deductions  except  interest  and  return  on  capital,  was  26.93 
cents  per  ear-mile.  For  the  first  seven  months  of  actual  operation 
for  the  year  1918,  the  revenue  was  36.57  cents  per  mile,  and  the 
operating  expense  33.59  cents.  The  estimated  figures  for  the 
remaining  five  months  of  1918,  with  the  increased  operating 
expense  occasioned  by  the  higher  wages,  are  revenue  36.72  cents 
per  car-mile,  operating  cost  3i.64  cents.  The  revenue  from  the 
local  service  in  Glens  Falls  in  1917  was  $136,739.87,  an  average 
of  26.82  cents  per  car-mile;  and  for  Saratoga  Springs,  $11,599.22, 
or  22.96  cents  per  car-mile;  both  of  which  were  less  than  the 
average  per  car-mile  cost  of  operation  for  the  whole  system.  The 
estimate  for  the  year  1918,  based  on  actual  figures  for  seven 
months'  operation,  and  an  estimate  for  the  remaining  five  months 
on  the  basis  of  the  corresponding  period  of  the  preceding  year, 
shows  a  greater  disparity.  The  estimated  rervenue  for  the  Glens 
Falls  system  is  $146,312.50,  an  average  of  29.40  cents  per  car- 
mile,  and  for  the  Saratoga  Springs  system  $11,887.68,  an  average 
of  25.17  cents  per  car-mile,  which  must  he  compared  with  an 
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average  operating  cost  of  the  whole  system  of  34.64  cents  per 
caiMnila 

When  we  consider  that  the  average  Tevenne  for  the  halance  of 
the  system,  excluding  the  local  service  at  Glens  Falls  and  Saratoga 
Springs  for  the  year  1917,  was  36.60  cents  per  car-mile,  and  that 
the  estimated  revenue  for  1918  on  the  hasis  used  previously  will 
amount  to  39.50  cents  per  car-mile,  it  is  evident  that  the  balance 
of  the  system  is  carrying  the  local  service  in  both  places;  and  to 
afford  just  relief  to  this  company,  the  statute  should  not  prevent 
the  raising  of  fares  in  those  localities  to  as  great  an  extent  as  they 
are  raised  on  the  balance  of  the  system.  Even  if  that  should  be 
done,  they  will  not  carry  their  fair  proportion  of  the  burden.  . 

One  of  the  most  perplexing  questions  in  this  case  concerns  the 
form  of  the  rate  structure  to  be  adopted.  This  road  ia  almost 
entirely  an  intenirban  one  and  the  majority  of  the  passengers  are 
carried  for  long  distances.  The  business  more  nearly  approaches 
that  of  the  steam  roads,  and  it  would  seem  that  its  rates  should 
be  based  upon  the  mileage  traveled,  a  system  that  is  in  successful 
operation  upon  steam  roads.  In  the  tariff  proposed,  the  road  is 
divided  into  zones  of  different  length  and  a  uniform  fare  is  pro- 
posed to  be  charged  in  each  zone.  The  result  is  that  travelers 
from  point  to  point  in  each  zone  pay  the  same  fare  irrespective 
of  distance  traveled,  and  through  passengers  pay  a  different  rate 
per  mile,  depending  upon  the  different  mileage  in  the  different 
zones. 

It  must  be  admitted  that  the  zone  system  is  the  one  in  most 
general  use  upon  electric  railroads  both  urban  and  intenirban, 
and  ia  a  result  of  the  development  of  the  electric  roads  in  the 
country.  These  roads  originally  were  exclusively  city  roads,  for 
the  most  part  being  the  electrification  of  the  old  horse-car  lines 
existing  in  the  large  centers  of  population.  These  roads  were 
operated  with  a  unit  fare  applicable,  irrespective  of  the  length  of 
haul,  the  short  haul  offsetting  the  long  haul  and  resulting  in  an 
equitable  average  compensation  for  the  service  rendered.  As  the 
business  and  the  population  increased,  these  roads  were  length- 
ened and  even  extended  to  outlying  suburban  districts,  and  event- 
ually through  sparsely  settled  rural  territory  to  nearby  cities  and 
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viUagea.  Combinations  of  different  independent  roads  were  made 
and  the  result  is  the  vast  network  of  electric  roads  which  is  doing 
practically  all  of  the  local  passenger  transportation  of  the  country 
today. 

As  the  distance  increased,  it  was  soon  evident  that  the  unit 
fare  was  not  adequate  compensation  beyond  a  certain  point,  and 
the  system  grew  by  adding  new  zones  with  the  same  unit  fare 
as  the  roads  were  gradually  extended.  Practica]  experience 
demonstrated  that  it  was  not  feasible  to  make  these  zones  of  equal 
length,  as  the  many  circumstances  arising  from  local  conditions 
in  each  case  determine  the  limits  of  the  zone  area :  the  topography 
and  the  population  of  the  country,  the  markets  and  industries 
along  the  line,  all  the  varying  conditions  which  regulate  the  flow 
of  travel  have  had  their  effect,  the  underlying  principle  being  that 
all  people  similarly  situated  should  have  the  same  treatment. 

While  strong  arguments  can  be  made  to  justify  this  system  of 
fares  in  cities  and  closely  built  up  centers  where  there  is  con- 
siderable riding  between  different  points  in  the  same  zone,  yet  it 
must  be  admitted  that  it  is  theoretically  inequitable  because  it 
charges  a  greater  proportionate  rate  for  the  short  ride  to  make 
up  for  the  inadequacy  of  the  compensation  for  the  long  ride.  This 
disproportion  is  accentuated  in  the  longer  distance,  especially  in 
the  case  of  the  one  living  but  a  short  distance  beyond  the  zone 
limit.  He  must  pay  the  full  rate  for  the  zone  although  he  may 
ride  but  a  few  rods  in  the  second  zone,  and  the  limits  of  his 
journey  in  the  two  zones  may  be  such  that  he  pays  twice  the  fare 
for  a  ride  of  the  same  distance  as  would  one  traveling  entirely 
within  the  limits  of  one  zone. 

While  it  may  fairly  be  said  that  the  matter  of  the  readjustment 
of  rates  upon  electric  roads  is  still  in  the  experimental  stage, 
many  different  methods  being  tried  out  in  different  parts  of  the 
country,  if  this  were  an  ordinary  rate  case  where  full  considera- 
tion were  given  to  all  questions  that  might  arise,  -it  is  donbtful 
if  the  Commission  would  approve  a  tariff  for  the  purely  inter- 
urban  portion  of  this  company's  system  constructed  upon  the  zone 
system.  But  it  appears  that  this  company  has  nrranged  its  rates 
upon  this  basis  for  years  without  objection,  and  the  limits  of  the 
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zones  hare  been  worked  out  from  experience  in  a  manner  appa- 
rently satisfactory  to  the  great  bulk  of  its  patrons,  as  is  evidenced 
by  the  fact  that  no  objection  is  made  here  to  the  system  as  a 
whole,  and  the  only  objection  received  is  aa  to  the  limits  of  one 
particular  zone,  the  effect  of  which  if  adopted  would  be  to  make 
the  inequality  still  more  marked. 

It  is  undoubtedly  true  that  many  of  the  patrons  of  the  road 
bave  established  their  residences  and  acquired  property  having  in 
view  the  present  zone  system.  There  is  authority  for  the  conten- 
tion that  the  voluntary  establishment  of  a  certain  method  of  charg- 
ing fares,  and  its  continuance  for  years,  resulting  in  location  of 
patrons  in  particular  places  in  reliance  thereon,  creates  an  equity 
which  should  not  be  lightly  r^ardcd,  even  although  an  apparent 
discrimination  is  involved.  Concord,  M,  &  H.  St.  K  Co.  Case, 
P.U.R.  1917  E.  70.  In  view  of  all  the  circumstances  we  are 
not  disposed,  in  this  emergency  proceeding,  to  open  up  the  ques- 
tion, but  will  reserve  it  for  future  consideration.  This  case,  how- 
ever, is  not  to  be  considered  as  a  precedent  binding  upon  the 
Commission  as  to  other  roads,  nor  even  as  to  this  road  in  any 
future  proceeding. 

We  are,  therefore,  of  the  opinion  that  the  present  rates  of  fare 
charged  by  this  company  are  unjust  and  inadequate  in  that  they 
do  not  provide  sufficient  income  to  pay  the  operating  expenses  and 
fixed  charges  or  to  render  an  adequate  return  upon  the  capital 
invested  in  the  business,  and  that  it  is  our  duty  to  grant  an  increase 
of  fare.  We  are  also  of  the  opinion  that  the  increase  asked  for 
by  the  company  in  this  proceeding  will  not  probably  produce 
such  a  sum  that  after  payment  of  operating  expenses  and  pro- 
viding adequ.itely  for  depreciation  and  contingencies,  there  will 
remain  a  sum  applicable  to  return  on  capital  which  will  more  than 
pay  the  fixed  charges,  if  indeed  it  will  be  sufficient  for  that  pur- 
pose, and  in  any  event  will  not  permit  an  undue  return  upon  the 
invested  capital. 

An  order  should  be  made  granting  the  increase  asked  for,  and 
providing  that  the  fares  to  be  charged  by  this  company  in  the 
future  shall  be  six  cents  in  each  of  the  zones  where  five  cents  is 


^d  by  Google 


State  DEPAKTUEnT  Kefobtb 


[Vol.  ISl  Public  Service  CommiMion,  Second  District 

now  charged,  and  permitting  the  filing  of  a  new  tariff  schedule 
fixing  the  new  fare  upon  ehort  notice.  It  ia  understood,  however, 
that  the  fares  to  be  eo  fixed  shall  continue  only  during  the  war 
and  a  reasonable  time  thereafter,  when  a  further  application  may 
be  made  to  the  Commission  for  a  readjustm^it  of  fares. 

All  concur. 


Petition  of  Flohi  Btjs/:hini  under  Chapter  667,  Laws  of  1915, 
for  a  Certificate  of  Public  Convenience  and  Necessity  for  the 
Operation  of  a  State  Route  by  Auto  Buses  in  the  City  of  White 
Plains,  it  Being  Proposed  that  the  Route  shall  also  be  Operated 
to  the  Incorporated  Village  of  Pleasantville,  Westchester  County 

Case  No.  6613 

(Public  Service  CommiMion,  Second  Dietrict,  November  19,  1S18) 

Application  foi  the  eit«bliBhmeiit  of  ma  auto  bus  lonte  in  and  between  a  dty 
and  a  village  adjacent  thereto. 

On  March  20,  1917,  Lewis  R.  Fisher  secured  from  the  Commission  a 
certificate  for  the  operation  of  sn  auto  bus  route  on  several  streets  in 
the  city  of  White  Plaine,  the  line  being  about  one  and  one-baif  miles 
long  to  the  nortlierly  city  line,  and  from  that  point  about  three  and 
one-half  miles  to  a  hamlet  known  as  Valhalla.  The  Fisher  line  has 
given  very  aatisfactory  service.  The  petition  herein  now  aska  authority 
(or  the  operstion  of  a  similar  line  over  identically  the  same  route  as 
that  traversed  by  Fisher,  and  about  seven  milea  l>eyond  Valhalla  to  the 
village  of  Pleasantville.  Beld,  that,  in  view  of  the  invariably  dieastroui 
results  of  cut-throat  competition  in  public  service,  the  public  interesta 
can  best  be  served  by  reserving  to  Fisher  the  public  service  which  lie  is 
now  performing  within  the  city  of  Wtute  Plains,  it  appearing  that  his 
aervice  is  adequate  and  satisfactory.    Petition  denied. 

Strang  &  Taylor  (Mr.  Strang  appearing),  for  petitioner. 

Martin  J.  Birmingham,  as  attorney  for  Lewis  R.  Fisher,  in 
opposition. 

Hill,  Chairman. —  The  respondent,  Lewis  R.  Tisher,  pursuant 
to  chapter  667  of  the  Laws  of  1915,  obtained  a  certificate  of  pub- 
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lie  convenience  aud  necessity  from  this  Commisaion  on  March  20, 
1917,  for  the  operation  of  a  stage  route  by  auto  buBes,  and  has 
ever  since  been  operating  such  route  under  such  certificate  on  a 
portion  of  Main  street,  Broadway,  and  North  Broadway,  in  the 
eity  of  White  Plains,  the  distance  being  about  one  and  one-half 
miles  to  the  northerly  eity  line.  From  that  point  Fisher  con- 
tinues his  route  about  three  and  one-half  mil^  to  the  hamlet  of 
Valhalla.  No  complaint  has  been. made  about  Fisher's  service 
or  rates,  and  it  seems  to  have  been  in  all  respects  satisfactory  to 
the  public  as  well  as  to  himself. 

The  petitioner  having  secured  the  consult  of  the  local  authori- 
ties, now  asks  for  a  certificate  of  convenience  and  necessity  for  a 
similar  line  of  vehicles  over  the  identical  route  within  the  city 
of  White  Plains  traversed  by  Fisher,  and  proposes  to  continue 
his  service  from  the  city  line  northerly  through  Valhalla  and 
then  a  distance  of  about  seven  miles  farther  to  the  viflage  of 
Pleaaantville.  In  fact,  the  petitioner  did  operate  this  route  with- 
out the  requisite  certificate  until  he  was  obliged  to  discontinue 
l^  reason  of  an  injunction  obtained  from  the  Supreme  Court  by 
Fisher,  on  the  ground  that  operation  within  the  city  without  such 
certificate  was  unlawful. 

The  effect  of  the  statute  referred  to  was  to  limit  the  jurisdiction 
of  the  Commission  with  regard  to  stage  routes  to  those  portions 
thereof  which  are  to  be  operated  withiu  the  limits  of  incorporated 
cities,  and  the  Commission  has  heretofore  held  that  it  would  be 
a  usurpation  of  authority  for  it  to  use  its  power  of  granting  or 
withholding  a  certificate  to  operate  along  city  streets  for  the  pur- 
pose of  thus  indirectly  regulating  competition  over  or  along  rural 
highways.  Bartholomew  Stage  Routes,  5  P.  S.  C.  2d  Diat.  N.  Y. 
96;  Petition  of  Gaiser,  Stage  Routes,  Case  No.  6437,  decided 
June  6,  1918.  The  portion  of  each  route  lying  within  the  limits 
of  the  incorporated  eity  of  White  Plains  is,  however,  subject  to 
the  jurisdiction  of  the  Conrniiasion,  and  although  it  appears  that 
the  petitioner  does  not  intend  to  carry  pasaengera  who  embark 
and  disembark  within  the  eity  of  White  Plains,  nevertheless  the 
portion  of  the  through  route  within  the  city  of  White  Plains  does 
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come  squarely  in  competition  with  that  part  of  Fisher's  line  in 
the  ci^r ;  and  ioaBmuch  as  this  portion  of  each  route  is  an  impor- 
tant section  of  each  entire  route,  the  question  properly  arises 
whether  the  certificate  prayed  for  should  be  granted.  It  ia  evi- 
dent that  Fi^er  has  by  patience  and  diligence  built  up  a  le^ti- 
mate  buainess  which  seems  to  be  reasonably  profitable,  and  it  does 
not  appear  that  there  is  any  more  business  on  the  city  section 
of  the  route  than  he  is  amply  taking  care  of.  That  being  eo,  it 
seems  clear  that  so  far  as  concerns  pasEengers  to  and  from  Val- 
halla a  large  part  of  hia  city  business  will  be  taken  from  him  by 
the  competitor.  The  danger  is  that  the  business  being  divided 
between  two  carriers  will  be  profitable  to  neither,  ,and  that  in  the 
long  run  the  equipment  of  both  will  wear  out  in  unprofitable 
service  and  neither  will  be  able  to  continue.  The  result  would 
be  that  the  public  would  not  be  able  to  get  any  permanent  service 
'  whatever. 

The  argument-  is  advanced  by  the  petitioner  that  inasmuch  as 
the  proposed  line  is  the  longer  of  the  two  and,  therefore,  inclusive 
of  the  service  now  given  by  Fisher  he  should  have  preference. 
But  if  the  Commission  were  permitted  to  consider  the  proposed 
routes  outside  of  the  city,  It  would  seem  to  be  a  fair  answer  that 
Fisher  is  there  first  and  will  naturally  respond  to  demand  for  any 
profitable  business  which  can  be  taken  north  of  Valhalla.  In 
fact,  he  states  it  is  his  intuition  next  spring  to  continue  his  line 
to  Pleasantville. 

On  this  state  of  facts,  in  view  of  the  invariably  disastrous 
results  of  cutthroat  competition  in  public  service,  it  would  seem 
that  the  public  interests  can  best  be  served  by  preserving  to 
Fisher  the  public  service  which  he  is  now  performing  within  the 
city  of  White  Plains,  it  appearing  that  such  service  is  adequate 
and  satisfactory. 

An  order  will  accordingly  be  entered  denying  the  petition. 

All  concur. 
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In  the  Matter  of  tlie  Complaint  of  F.  M,  Boadlet,  of  Barker, 
Kiagara  County,  and  the  West  Somehset  Coid  Storage 
CoMPAKT,  Inc.,  against  The  New  York  Tslefkoite  Com- 
FAKT,  as  to  Kates  and  Service 

Case  No.  4147 

(Public  Seirice  CommisBion,  Second  District,  Norember  26,  1918) 

iothority  fruited  the  Ktw  Terk  Tdephone  Company  to  chuse  its  tarilt 
ntM  at  its  Barker,  K.  t^  exchange,  »a  ■■  to  harmoniie  laid  ratee  with 
tivilai  rates  elsewhere  la  the  Stat*. 

In  the  original  case  herein  on  July  15,  191S,  an  order  waa  made  b; 
the  CoBuniseion  establishing  a  four-party  line  telephone  service  at  Barlier, 
Niagara  county,  N.  Y.,  and  fixing  ratea  for  such  service.  These  ratee 
were  on  the  basis  of  twenty-one  dollars  for  a  buaineaa  telephone  and 
BfteeD  dollars  for  a  residence  telephone.  Subsequently  the  company 
asked  permission  to  charge  twenty -four  dollars  for  Buch  business  tele- 
phona  and  eighteen  dollars  for  such  residence  telephone.  Upon  the  facts 
adduced  at  a  hearing,  held,  that  at  the  present  rates  the  exchange  at 
Barlcer  is  not  self-supporting,  but  that  the  new  proposed  ratee  would 
bring  the  service  into  harmony  with  similar  rates  in  other  parts  of  the 
State  and  would  make  aail  exchange  at  Barker  self-aupporting.  Applica- 
tion granted. 

Bt  the  Oommissior. —  This  Commis&ion  having  heretofore 
and  on  the  15th  day  of  July,  1915,  made  its  order  wherein  and 
whereby,  among  other  things,  the  New  York  Telephone  Company 
was  directed  on  or  before  the  15th  day  of  August,  1915,  to  estab- 
lish its  four-party  line  telephone  service  at  its  exchange  in  the 
village  of  Barker,  Niagara  county,  N.  Y.,  at  and  for  the  base 
rate  charge  of  twenty-one  dollars  for  a  telephone  at  a  business 
place  and  fifteen  dollars  for  a  residence  telephone,  and  said  New 
York  Telephone  Company  having  applied  to  this  Commission 
for  a  modification  of  said  order  so  as  to  permit  it  to  charge 
twenty-four  dollars  for  a  four-party  line  telephone  and  eighteen 
dollars  for  a  residence  telephone,  and  said  application  having 
come  on  to  be  heard  before  Commissioner  Barhite  at  the  office 
of  the  Commiasioa  in  the  city  of  Buffalo,  N,  Y.,  on  the  15th  day 
of  November,  1918,  and  due  proof  of  due  notice  of  said  hearing 
Stats  Deft.  Bbft.— Vol.  18       IS 
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Dpon  R  V.  Maiye,  Esq.,  general  attorney  of  the  New  York  Tele- 
phone Company;  upon  Mrs.  Grace  Berean,  Barker,  Niagara 
county,  N.  Y.;  C.  W.  Little,  Esq.,  Buffalo,  N.  Y.j  C.  L.  Fox, 
Esq.,  Barker,  Niagara  county,  N.  Y. ;  Harry  Chandler,  Esq., 
Newfane,  Niagara  county,  N.  Y. ;  C.  F.  Recs,  Esq.,  Lockport, 
N.  Y. ;  F.  H.  Ferguson,  Esq.,  Applcton,  Niagara  county,  N.  Y. ; 
Charles  Garhott,  Esq.,  Barker,  Niagara  county,  N.  Y. ;  F.  11. 
Bradley,  Esq.,  Barker,  Niagara  county,  N.  Y.;  Dr.  William  G. 
Spragiie,  Barker,  Niagara  county,  N.  Y. ;  Jay  L.  Dickinson. 
Barker,  Niagara  county,  N.  Y. ;  Fred  A.  Fraser,  Esq.,  Barker, 
Niagara  county,  N.  Y.,  and  the  village  president.  Barker,  Niagara 
county,  N.  Y.,  having  been  made  and  filed;  and 

The  New  York  Telephone  Company  having  appeared  by 
Franklin  Briggs,  Esq.,  its  attorney,  no  one  appearing  to  oppose, 
and  it  appearing  to  the  Commission  from  the  evidence  that  the 
rates  charged  by  the  New  York  Telephone  Company  for  four- 
party  line  service  at  the  village  of  Barker,  N.  Y.,  are  not  in 
harmony  with  the  rates  charged  for  similar  service  under  similar 
conditions  in  other  places  in  the  State  of  New  York,  but  that  tho 
new  proposed  rates  will  bring  such  service  into  harmony  with  the 
rates  charged  for  similar  ser\'ice  in  other  parts  of  tho  State  of 
New  York  and  that  under  the  present  rates  the  exchange  at 
Barker,  N.  Y.,  is  not  self-supporting. 

Ordered,  That  the  order  made  by  this  Commission  on  the  15th 
day  of  July,  1915,  in  the  abovc-cjititlcd  proceeding  be,  and  the 
same  is,  hereby  amended  so  as  to  permit  the  New  York  Telephone 
Company  to  charge  at  the  rate  of  twenty-four  dollars  per  year 
for  four-party  line  service  at  business  places,  at  its  Barker,  N.  Y., 
exchange,  and  at  the  rate  of  eighteen  dollars  per  year  for  foui^ 
party  line  service  at  the  same  exchange,  and  said  company  is 
hereby  directed  and  permitted  to  change  its  tariff  accordingly, 
said  tariff  to  become  effective  upon  five  days'  notice  to  this  Com- 
mission and  to  the  public  and  to  contain  the  following  notation: 

"Established  on  five  days'  notice  to  the  public  and  the  Com- 
mission under  order  of  the  Public  Service  Commission,  Second 
District,  State  of  New  York,  dated  November  26,  1918,  in  Case 
No.  4147." 
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In  the  Matter  of  the  Petition  of  New  Tohk  State  Raii-watb 
under  Suhdiviaion  J,  Section  49,  Fublic  Service  Commissiona 
Law,  for  Pennission  to  locream  PaBsenger  Faiea 

Case  No.  6090 

(I'nblic  Serrice  ComniiBsioii,  Second  District,  November  28,   IQIS) 

Application  of  ■  trBupoTtxtiott  coiporatlon  foi  leave  to  increase  pasientv 
faies. 

"Die  New  Tork  State  Kailwaya  nibmitted  a  petition  alleging  that  the 
rates  and  faree  charged  b;  it  in  the  cities  of  Bochester,  S^rracuse,  Utica, 
Rome,  Oneida  and  Little  Falls  are  insufficient  to  yield  reasonable  com- 
pensation for  the  Kirice  rendered  by  the  company  and  to  allow  average 
return  upon  the  value  of  the  property  actually  used,  after  providing  for 
surplus  and  contingencies  and  aetcing  for  permission  to  in  ere  use  its 
rates  in  the  said  citiea.  The  matter  of  rates  in  the  city  of  Rochester 
has  been  withdrawn  from  the  Jurisdiction  of  the  Commission  by  a  writ 
of  probibitiott  and  the  Commission  has  hereSu  considered  only  the  cases 
of  Syracuse  end  Utica.  Held,  that  the  maximum  fare  wbicb  may  be 
charged  by  the  said  company  in  the  said  cities  of  Utica  and  Syracuse 
shall  be  six  cents  and  that  jurisdiction  of  this  proceeding  be  retained 
by  the  Commission  for  the  purpose  of  deciding  the  matter  of  rates  in 
ttie  dties  of  Rome,  Oneida  and  Little  Falls. 

Wamick  J.  Eeman,  for  the  applicant 

D.  N.  Beach,  for  the  applicant 

Stewart  F.   Hancock,   corporation  counsel,   for  the  city  of 
Syracuse. 

George  B.  Dohon,  for  the  village  of  Liverpool. 

Lamont  Stillwell,  for  the  village  of  Solvay. 

Irving  Highy,  for  the  village  of  Eastwood. 

B.  B.  Cunningham,  by  Clarence  M.  Piatt,  for  the  city  of 
BochestOT. 
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Ezia  Hanagau,  aasistant  corporation  coimBel  of  the  city  of 
Utica,  for  the  city  of  Utica. 

A,  J.  O'Connor,  for  the  city  of  Rome. 

William  S.  Bhodes,  for  the  city  of  Little  Falls. 

D,  C.  Burke,  for  the  city  of  Oneida. 

James  D.  Smith,  mayor  city  of  Utica. 

AugUBt  Merrill,  corporation  counsel  city  of  Utica. 

Gbsnvy,  Commissioner. —  The  New  York  State  Railways  filed 
a  petition  or  complaint  under  section  4:9,  subdivision  1,  of  the 
Public  Service  Commissions  Law  with  this  Commission,  asking 
that  permission  be  given  to  it  to  increase  its  rate  of  fare  from  five 
to  six  cents  in  the  cities  of  Rochester,  Syracuse,  Utica,  Rome, 
Oneida,  and  Little  Falls.  The  city  of  Rochester  appeared  and 
objected  to  the  jurisdiction  of  the  Commission  on  the  ground  that 
the  fare  within  that  city  had  been  fixed  by  a  special  statute,  and 
also  that  certain  contracts  and  municipal  consents  or  franchises 
between  the  city  and  the  railroad  company  and  its  predecessors 
fixed  the  rate  of  fare  at  five  cents.  The  city  of  Rochester  also 
sued  out  in  the  Supreme  Court  a  writ  of  prohibition  directed  to 
the  Commission  to  restrain  it  from  continuing  the  proceeding, 
and  the  case  was  taken  through  to  the  Court  of  Appeals,  where 
the  contention  of  the  city  in  some  aspects  was  sustained,  and  the 
writ  directed  to  issue.  Matter  of  Quinby,  223  N.  Y.  244.  By 
that  writ  the  Commission  is  forbidden  to  consider  the  question 
of  the  rates  of  fare  in  the  city  of  Rochester;  and  in  obedience  to 
that  writ  we  have  eliminated  that  inquiry  from  this  proceeding, 
and  have  considered  the  case  only  as  it  applies  to  the  rates  of  fare 
in  other  places  as  to  which  the  writ  does  not  apply. 

The  cities  of  Syracuse  and  Utica  alse  objected  to  the  jurisdic- 
tion of  the  Commission  on  the  ground  of  alleged  fare  restrictions 
contained  in  various  municipal  franchises  and  consents,  but  those 
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objections  were  afterw&rd  withdrawn.  In  the  case  of  Utica,  a 
formal  resolution  of  the  common  council  of  the  city  was  presented, 
waiving  during  the  continnance  of  the  war  the  provisions  of  all 
franchises  limiting  the  rate  of  fare,  and  submitting  the  matter 
to  the  examination  and  determination  of  this  Commission,  any 
increase  of  fare,  if  granted,  to  be  not  more  than  six  cents  where 
five  cents  was  formerly  charged.  In  the  case  of  the  cily  of  Syra- 
cuse, the  corporation  counsel  appeared  before  the  Commission  at 
the  hearing  and  formally  withdrew  the  objections  theretofore  filed 
to  the  jurisdiction  of  the  Commission,  and  stated  that  the  position 
of  the  city  was  that  the  question  of  the  effect  of  the  franchises 
granted  by  the  city  of  Syracuse  to  the  petitioner  was  not  before  the 
Commission,  and  should,  therefore,  not  be  passed  upon;  end  no 
proof  was  given  of  any  such  franchises  in  the  proceeding.  Under 
those  circumstances  the  Commission  can  fix  the  rate  of  fare  so 
far  as  trtica  and  Syracuse  are  concerned.  Matter  of  International 
Ey.  Co.  V.  Eann,  224  N.  T.  83. 

!N'o  evidence  was  given  as  to  the  justness  of  the  rate  in  either 
Rome,  Oneida,  or  Little  Falls,  and  no  determination  is,  therefore, 
made  by  the  Commission  with  reference  to  fares  in  either  of 
those  cities,  and  the  Commission  will  retain  jurisdiction  of  the 
proceeding  for  the  purpose  of  further  investigation  and  deter- 
mination of  such  questions  as  may  arise  in  those  cities  should  such 
action  be  desired. 

An  agreement  between  the  railroad  and  the  cities  of  Syracuse 
and  Utica  provided  that  those  cities  might  employ  acconntants  to 
examine  the  books  of  the  company,  and  the  case  was  submitted  to 
the  Commission  upon  the  report  of  the  examination  made  pur- 
gaant  to  snch  agreement,  verified  by  the  accountants  who  made  it. 
It  also  appeared  that  an  inventory  and  appraisal  of  the  property 
of  the  company  had  been  made  by  independent  engineers,  employed 
by  the  company,  for  the  purpose  of  allocating  its  fixed  capital 
account  according  to  the  classification  prescribed  by  the  Com- 
mission in  its  uniform  system  of  accounts  for  street  railroads, 
which  inventory  and  appraisal  was  under  examination  in  the 
departments  of  the  Commission.  The  engineers  who  made  this 
inventory  and  appraisal  were  produced  at  the  hearing  and  verified 
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the  same,  and  it  was  introduced  as  a  part  of  the  record  of  the 
proceeding. 

It  also  appeared  during  the  pendency  of  the  proceeding  that  the 
city  of  Rochester  had  procured  an  examination  to  be  made  of  the 
books  of  the  company  by  a  separate  firm  of  accountants  and  that 
a  report  had  been  made  of  such  examination.  At  the  request  of 
the  Commission  and  with  the  consent  of  the  representatives  of 
the  company  and  of  the  cities  involved,  the  Commission  was  fur- 
nished with  a  copy  of  this  report,  as  well  as  the  report  of  the  other 
accountants  pertaining  particularly  to  the  city  of  Kochester,  and 
the  same  have  been  received  as  a  part  of  the  record  in  this  pro- 
ceeding and  considered  as  throwing  some  light  upon  the  general 
condition  of  the  company.  The  Commission  has  had  nil  these 
reports,  as  well  as  all  reports  of  the  company  on  file  in  its  office, 
examined,  compared,  and  analyzed  by  its  division  of  statistics 
and  accounts,  and  the  report  of  such  division  is  also,  by  agreement 
of  the  parties,  made  a  part  of  the  record  in  the  case. 

While  the  method  of  the  presentation  of  this  ease  has  been 
unusual,  on  account  of  the  emergency  existing  because  of  the 
immediate  necessity  of  large  increases  of  wages  ordered  by  Ihe 
War  Labor  Board,  the  Commission  believes  that  it  has  been  put 
in  possession  of  all  the  facts  relating  to  the  operation  of  the  com- 
pany necessary  for  the  determination  of  the  application,  and  that 
the  rights  of  the  communities  affected  have  been  carefully  looted 
■after  by  the  authorities  of  those  communities. 

The  New  York  State  Railways  was  formed  as  a  consolidation 
of  a  number  of  street  railways,  and  at  present  operates  the  local 
system  of  street  railways  in  Rochester,  Syracuse,  Utica,  Oneida, 
and  Rome.  It  also  operates  the  interurban  line  from  Syracuse 
to  Utica  on  the  electrified  West  Shore  railroad,  known  as  the 
Oneida  line,  and  a  number  of  other  interurban  lines.  For  the 
purpose  of  accounting,  pursuant  to  an  order  of  the  Commission, 
the  road  is  divided  into  four  divisions,  called  the  Rochester 
division,  the  Syracuse  division,  the  Utica  division,  and  the  Oneida 
division.  The  Rochester  division  includes  the  local  lines  in  the 
city  of  Rochester  and  those  radiating  from  it,  including  the  road 
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to  Charlotte  and  two  mtemrban  lines  to  Sodua  and  Geneva,  which 
latter  includes  the  local  operation  in  Caiiandaigua.  The  Syra- 
cuse division  includes  the  local  system  in  that  city  and  certain 
extensions  into  suburban  territory  known  aa  the  Solvay,  Liver- 
pool, Bockwell  Springs,  and  East  Syracuse  and  Minoa  lines,  but 
no  interurban  roads.  The  Utica  division  comprises  the  Utica 
city  q'stem  with  its  suburban  extensions,  the  principal  one  being 
the  line  through  ^^^  Hartford  to  Clinton,  and  also  an  interurban 
road  from  Eome,  through  Utica  and  Herkimer  to  Little  Falls, 
which  includes  the  local  system  operated  in  Rome.  The  Oneida 
division  includes  the  interurban  line  from  Syracuse  to  Utica  as 
well  as  the  local  system  in  and  about  Oneida. 

The  company,  for  the  most  part,  owns  its  own  tracks  and  equip- 
ment, although  small  portions  of  the  lines  are  operated  under 
leases. 

There  is  no  doubt  but  that  the  operation  of  the  various  lines  of 
this  company  is  absolutely  necessary  for  the  successful  prosecution 
of  the  business  and  social  activities  of  the  various  communities 
which  it  serves.  Transportation  is  one  of  the  necessities  of 
modem  life,  and  upon  it  depends  the  whole  social  fabric.  The 
residents  of  these  communities  have  no  other  means  of  getting 
from  place  to  place  and  would  be  wholly  unable  to  carry  on  their 
affairs  if  this  was  taken  from  them.  In  this  territory  are  located, 
many  large  manufacturing  plants,  many  of  which  are  engaged  in 
the  prosecution  of  essential  war  work,  and  the  deprivation  of 
transportation  facilities  is  absolutely  unthinkable;  and  it  is  the 
duty  of  the  Commission  to  furnish  any  relief  in  its  power  when 
it  appears  that  there  is  danger  of  such  a  result. 

It  is  axiomatic  that  these  facilities  cannot  be  provided  unl«gs 
the  income  produced  by  their  operation  is  sufficient  to  pay  the  cost 
thereof.  The  cost  includes  not  only  the  operating  expenses,  hut 
also  the  interest  which  must  be  paid  upon  the  money  which  was 
borrowed  to  produce  the  plant  with  which  the  service  is  renderfnl ; 
and  in  that  statement  we  do  not  take  into  consideration  the  right 
to  an  adequate  rate  of  return  on  invested  capital,  which  has  been 
80  often  stated  by  the  courts.  Our  consideration  of  this  case  has 
led  OS  to  the  conclusion  that  we  are  not  concerned  here  with  the 
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Sjdag  of  a  tate  whicli  will  give  an;  real  return  on  invested  capital, 
but  merely  to  fix  sneli  rates  as  will  permit  this  company  to  tide 
itself  along  and  meet  the  extra  demands  made  upon  it  through 
the  abnormal  increase  in  the  cost  of  both  labor  and  material, 
which  rates  should  be  continned  in  effect  until,  with  the  coming 
of  peace,  which  now  appears  to  be  probable  in  the  near  future, 
and  the  return  to  normal  operating  conditions,  the  matter  can  be 
again  investigated  and  rates  fixed  which  will  be  just,  not  onlj  to 
the  public,  but  also  to  tiie  company. 

We  first  direct  our  attention  to  the  need  of  additional  revenue. 
In  that  inquiry  it  will  be  neceasary  to  examine  the  accounts  of 
the  operation  of  all  the  lines ;  for  if  the  system  as  a  whole  is  pro- 
ducing an  adequate  return,  our  function  would  rather  be  an 
adjustment  of  rates  as  affeeting  the  different  communities  without 
increasing  the  gross  return. 

The  report  for  the  year  1917,  which  is  the  last  full  year's  opera- 
tion to  which  we  have  access,  shows  a  gross  income  after  deducting 
operating  expenses  and  taxes  of  $2,263,576.  Payment  from  that 
of  interest  and  other  income  deductions,  according  to  the  uniform 
system  of  accounting,  left  a  net  corporate  income  of  $824,988. 
As  it  appears  that  the  estimated  increase  in  wages  to  be  paid  for 
labor  on  the  basis  of  the  award  of  the  War  Labor  Board,  when 
adjusted  to  a  normal  year's  operation,  will  amount  to  approxi- 
mately $1,025,718,  and  that  a  very  large  increase  in  the  cost  of 
the  necessary  materials  for  operation  will  necessarily  have  to  be 
met,  as  very  little  of  the  effect  of  such  increases  appears  in  the 
1917  report  for  the  reason  that  the  company  had  on  hand  a  supply 
of  low-priced  materials  which  it  used  in  that  year's  work,  it  would 
seem  that  there  can  be  no  question  that  there  must  be  an  increase 
in  revenue  if  the  company  may  be  able  to  pay  operating  expenses 
and  fixed  charges. 

Ko  suggestion  has  been  made  that  any  saving  can  be  made  in 
operating  expenses.  Certainly  none  can  be  made  without  a 
decrease  in  service,  which  is  a  method  which  should  not  be  adopted. 
Indeed,  all  the  communities  served  are  crying  for  more  and  better 
service,  and  if  any  change  is  to  be  made  in  operating  conditions. 
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it  Bhonld  rather  be  toward  an  increased  rather  than  a  decreased 
eervica  There  is  no  evidence  that  the  operating  cost  is  unduly 
high,  for  npon  an  examination  of  the  reports  on  file  in  this  office 
it  appears  that  the  expense  per  revenue  car-mile  of  this  compai^ 
comparee  very  favorably  with  that  of  the  other  electric  railways 
serving  the  larger  urban  centers  in  the  Second  Public  Service 
Commission  District 

The  company  has  not  in  the  past  set  aside  an  adequate  reserve 
for  depreciation,  or  renewal  of  property  which  will  be  worn  out 
in  the  service.  It  is  now  universally  conceded  that  this  is  a 
Intimate  operating  expense  which  should  be  paid  for  out  of 
earnings :  an  adequate  sum  should  be  set  aside  each  year  to  pro- 
vide a  reserve  fund  out  of  which  property  purchased  to  take  the 
place  of  that  which  is  worn  out  or  becomes  obsolete  in  the  service 
can  he  paid  for.  In  constructing  the  probable  operating  expense 
account  for  the  future,  provision  should  be  made  of  an  adequate 
depreciation  reserve,  on  the  basis  of  2  per  cent  of  the  flat  field 
costs  of  track  and  roadway,  electrical  construction,  and  other  fixed 
improvements,  and  3  per  cent  of  the  flat  field  costs  of  rolling 
stock,  power  house  equipment,  shop  machinery  and  tools,  and 
other  equipment,  which  the  Commission  believes  to  be  reasonable 
and  not  more  than  has  been  advised  by  it  in  other  cases.  This  will 
add  $374,783  to  the  operating  expenses,  after  deducting  the  sum 
of  $100,000  which  appears  iu  the  filed  reports.  This  item  is  a 
chai^  for  amortization  set  up  on  the  books  by  order  of  this  Com- 
mission in  a  previous  case,  and  represents  depreciation  which 
should  have  been  but  was  not  provided  in  the  period  prior  to 
December  31,  1914,  and  should  come  out  of  the  sum  available 
for  return  on  investment  rather  than  out  of  earnings  as  an  operat- 
ing charge. 

Aside  from  the  necessity  of  paying  fixed  charges,  as  a  practical 
proposition,  to  prevent  bankruptcy  and  foreclosure,  there  can  be 
no  question  in  this  case  but  that  the  company  is  entitled  to  earn 
at  least  the  interest  upon  its  indebtedness  as  a  return  on  invested 
capital.  The  interest-bearing  obligations  of  the  company  out- 
standing on  April  30,  1918,  were  aa  follows: 
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Bonded  debt »24,6fl0,500 

Real  estate  mortgages 36,000 

Loans  and  notes  payable 1,535,000 

Paving  assessments: 

Rochester 136,190 

Syracuse 280,176 

Eastwood 2,800 

Total $26,680,675 


Tbe  average  interest  paid  on  these  obligations,  including  tho 
charges  for  amortization  of  debt  discount  and  expenses,  amounted 
to  4.96  per  cent. 

Although  this  Commission  has  stated  many  times  the  true  rulo 
which  must  be  adopted  in  determining  what  ia  meant  by  "  return 
on  invested  capital"  ae  applied  to  a  rate  case,  we  will  risk  a 
repetition  of  it,  for  the  reason  that  the  arguments  made  in  almost 
every  case  which  comes  before  the  Commission  show  that  the  mle 
is  not  generally  understood.  "  Invested  capital,"  for  the  purpose 
of  computing  rate  of  return  to  a  public  service  corporation,  means 
the  actual  value  of  the  property  used  in  ^ving  the  service.  This 
has  no  connection  whatever  with  the  share  capital  of  the  corpora- 
tion, nor  is  it  material  whether  the  capital  was  raised  by  the  issu- 
ance of  bonds  or  the  sale  of  stock.  Neither  does  it  make  the 
slightest  difference  whether  the  issued  capital  stock  is  "watered" 
or  not,  nor  to  what  extent  the  "water"  may  be  present.  The 
injection  of  "  water "  cannot  add  one  cent  to  the  value  of  the 
property  which  is  actually  used,  and  that  is  the  only  inquiry  which 
the  Commission  is  interested  in. 

This  rule  is  laid  down  in  the  leading  case  of  Smyth  v,  Ames, 
169  U.  S.  546,  in  the  following  language:  "The  corporation 
may  not  he  required  to  use  its  property  for  the  benefit  of  the  public 
without  receiving  just  compensation  for  the  servicea  rendered  l^ 
it  *  *  *  We  bold,  however,  that  the  basis  of  all  calculations 
as  to  tbe  reasonableness  of  rates  to  be  charged  by  a  corporation 
maintaining  a  highway  under  legislative  sanction,  must  be  the 
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fair  vahie  of  the  property  being  used  by  it  for  tke  convenieTtce  of 
the  public.  *  *  •  What  the  company  is  entitled  to  ask  is  a  fair 
retnm  upon  the  Yalue  of  that  which  it  employe  for  the  public 


To  deternuDe  the  return  realized,  it  is  necessary  to  deduct  from 
the  revenues  the  actual  legitimate  operating  expenses  and  taxes, 
and  the  remainder  is  the  sum  applicable  to  return  on  invested 
capital  If  this  sum  exceeds  the  rate  which  has  been  determined 
upon  as  a  proper  rate  of  return  in  that  case,  the  rates  charged  the 
public  for  the  service  should  be  reduced.  If  this  sum  falls  short, 
the  rates  charged  the  public  should  he  increased.  If  a  part  of  the 
invested  capital  has  been  borrowed  the  interest  must  be  paid  out 
of  the  sum  applicable  to  return,  and  the  balance  only,  if  any  there 
be,  can  be  paid  to  the  stockholders  as  dividends.  It  is  only  in  the 
distribution  of  this  balance  that  the  question  of  watered  stock 
becomes  mat»ial,  for  the  dividend  will  be  diluted  to  just  the 
extent  that  the  stock  has  been  watered.  In  a  rate  case  we  are 
not  concerned  with  the  amount  of  the  issued  share  capital,  but 
in  a  capitalization  case  we  are,  for  there  the  effort  is  to  be  sure 
that  actual  value  is  behind  every  share  of  issued  capital. 

There  cannot  be  any  just  claim  made  that  the  value  of  the 
property  used  in  the  service  by  this  company  does  not  equal  the 
amount  of  this  interest-bearing  debt.  In  fact,  it  exceeds  it  by  a 
large  margin.  While  no  careful  and  detailed  valuation  of  tht* 
property  so  used  has  been  made,  the  Commission  has  gone  into 
the  question  to  the  extent  sufficient  to  determine  that  fact,  for  the 
purposes  of  this  case  only,  but  not  for  the  purpose  of  making 
a,  valuation  to  be  considered  as  a  precedent  in  any  future  rate  case. 

It  appears  that  an  inventory  and  appraisal  of  this  property 
was  made  by  independent  engineers,  who,  however,  were  employed 
by  the  company  for  that  purpose,  under  date  of  June  30,  1917, 
which  has  been  extended  to  January  1,  1918.  That  consisted 
of  an  actual  inventory  of  the  existing  property  on  the  ground,  and 
the  valuation  was  fixed  according  to  the  trend  of  prices,  for  the 
most  part  for  the  ten  years  immediately  preceding  June  30,  1917, 
as  ascertained  from  an  inspection  of  the  vouchers  of  the  company 
representing  actual  purchases  made  by  it.      While  this  method 
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of  fixing  value  may  probably  give  a  result  somewhat  higher  than 
if  confined  entirely  to  pre-war  prices,  the  unit  prices  used  were 
very  much  leas  than  the  pricea  current  at  the  time  the  appraisal 
was  made.  Upon  the  basis  of  this  inventory,  the  total  field  costa 
of  the  tangible  physical  property  of  the  company,  exclusive  of  all 
items  described  as  overhead,  consisting  of  omissions,  preliminary 
expenses,  legal  expenses,  administration,  engineering,  taxes  and 
interest  during  construction  (all  of  which  are  recognized  as  legiti- 
mate elements  to  be  considered  on  a  valuation)  amounted  to 
$33,537,849.22.  As  this  figure  is  so  much  in  excess  of  the 
$26,000,000  interest-bearing  debt,  we  need  not  consider  the  items 
of  intangible  value  added  to  the  appraisal,  as  state  above,  which 
amount  to  $10,427,671.07,  or  the  items  claimed  for  working 
capital,  cost  of  financing,  and  going  concern  value,  which  add  a 
further  sum  of  $8,987,981.60  to  the  valuation:  making  a  total 
valuation,  according  to  this  appraisal,  of  $52,953,502.  While 
the  Commission  is  not  bound  by  the  figures  of  this  appraisal  and 
might  not  be  willing  to  adopt  the  method  of  fixing  unit  prices 
used  there,  still  there  is  such  a  large  margin  between  the  figures 
for  the  tangible  physical  property  and  the  amount  of  the  interest- 
bearing  debt  that  we  are  amply  justified  in  using  the  latter  sum 
as  the  rate  base  for  the  purpose  of  this  proceeding. 

For  the  purpose  of  comparison,  we  may  perhaps  be  Justified 
in  giving  attention  to  the  investment  account  as  appearing  on 
the  books  of  the  company.  While  we  are  aware  that  there  is  not 
necessarily  any  relation  between  the  book  investment  and  the 
actual  value  of  the  property,  especially  in  the  ease  of  those  com- 
panies which  were  in  business  before  railroads  became  subject 
to  the  jurisdiction  of  the  Commission,  and  we  would  not  consider 
adopting  in  a  rate  case,  the  book  figures,  without  a  careful  check 
to  determine  that  they  accurately  represent  at  least  the  actual 
cost  of  the  property  and  do  not  contain  any  items  for  intangibles 
other  than  those  which  legitimately  enter  into  the  fair  value  of 
the  property  as  it  stands,  still  those  figures  may  be  of  value  as 
throwing  some  light  npon  the  fairness  and  accuracy  of  the 
appraisal  submitted.     The  investment  account  as  it  appears  on 
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the  books  of  the  company,  after  maluiig  certain  adjustmenta  therein 
which  in  the  opinion  of  our  acooanting  department  should  be 
made,  amounts  to  $43,254,437.  These  adjustments,  among  other 
things,  deduct  from  the  booh  value  the  amounts  set  aside  to  cover 
accrued  depreciation  and  retirements  not  charged  off,  which 
amount  approximately  to  $6,800,000. 

There  is  no  probability  that  the  increased  revenue  necessary 
will  be  reali2ed  from  increased  traffic  on  the  system.  The  reports 
OD  file  show  that  the  gross  revenue  for  the  year  1917  was  less 
than  that  of  1916,  and  for  the  first  four  months  of  operation  in 
1918  there  was  a  considerable  falling  off  in  travd  from  the  cor- 
responding months  in  1917.  This  company  is  not  unique  in  this 
experience,  as  the  records  of  all  companies  operating  in  this  dis- 
trict show  a  decrease  in  traffic  in  the  last  few  years.  There  seems 
to  he  no  escape  from  the  conclusion  that  the  increase  in  revenue 
necessary  to  enable  this  road  to  continue  in  operation  must  come 
from  an  increase  in  fares,  and  although  that  will  cause  annoyance 
and  displeasure  to  the  great  body  of  the  people  who  will  have  to 
pay  the  increased  fares,  we  have  sufficient  confidence  in  the  fair- 
mindedness  of  the  American  people  to  believe  that  they  are  per- 
fectly willing  to  pay  the  legitimate  cost  of  the  service  which  they 
require. 

In  our  treatment  of  the  question  of  how  the  needed  revenue 
can  be  raised  we  are  embarrassed  by  the  limitation  of  our  authority 
in  this  proceeding,  and  also  by  the  failure  of  the  parties  to  present 
for  consideration  all  the  facts  necessary  for  the  consideration  of 
the  problem  as  a  whole.  We  must  perforce  decide  this  case  upon 
the  record  before  us,  and  endeavor  to  give  such  relief  as  is  justified 
by  that  record,  within  the  limitations  of  our  authority;  but  the 
resnlt  can  be  but  fragmentary  and  a  makeshift,  and  cannot  be  con- 
sidered as  a  comprehensive  scheme  of  rates  which  will  produce 
the  required  revenue  and  do  exact  and  equal  justice  to  each  com- 
munity served. 

While  it  is  clear  from  an  examination  of  the  whole  condition 
of  the  company  that  an  increase  in  return  is  imperative,  it  does 
not  necessarily  follow  that  the  relief  should  be  obtained  from  a 
horizontal  increase  in  fares.     The  system  operated  by  this  com- 
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pany  is  very  extended  and  very  complex.  It  comprises  urban, 
suburban,  and  interurban  lines,  the  circumstances  of  all  of  which 
are  diiferent.  In  the  case  of  the  urban  lines,  where  the  fare  is 
a  fiat  five  cents,  we  are  compelled  by  virtue  of  section  181  of  the 
Kailroad  Law  fixing  that  rate,  to  determine  in  the  case  of  each 
municipality  affected  that  the  statutory  rate  in  that  municipality 
is  unjust  and  unreasonable.  That  requires  an  examination  of 
the  operations  of  the  road  in  eaeh  municipality  as  if  it  were  a 
separate  road,  and  no  increase  can  be  granted  unless  the  operations 
there  warrant  it.  In  other  words,  if  the  operations  of  the  road 
in  one  community  are  such  as  to  afford  a  fair  return  upon  the 
value  of  the  property  used  for  such  service,  no  increase  of  the 
fare  would  be  justified,  although  because  of  the  fact  that  opera- 
tions in  other  communities  are  conducted  at  a  loss,  the  company 
is  not  receiving  a  fair  return  or  no  return  at  all  upon  invested 
capital.  It  is  not  fair  that  one  community  should  be  compelled 
to  pay  for  the  service  rendered  to  another.  This  principle  was 
well  stated  by  the  Public  Service  Commission  of  the  First  District 
in  Matter  of  Long  Island  K.  Co.,  P.U.R.  1918  A,  660,  as  follovra: 
"The  insufficiency  of  revenue  from  the  passenger  service  as  a 
whole  does  not  demonstrate  that  a  particular  division  of  service 
or  a  particular  class  of  service  should  provide  the  additional 
revenue,  without  showing  further  what  is  the  basis  of  the  rates 
as  a  whole  or  in  different  divisions  or  classes  of  passenger  service, 
and  which  particular  division  or  class  should  bear  a  calculated 
increase  in  rates." 

Bat  this  rule  should  not  be  carried  to  an  extrema  If  one  line 
in  a  city  system  should  be  shown  to  be  operated  at  a  profit  tmd 
another  line  at  a  loss,  that  does  not  necessarily  mean  that  the  rate 
should  be  increased  on  one  line  and  not  on  the  other.  The  unit 
fare  for  street  railroad  riding  in  cities  has  become  so  firmly  fixed 
in  practice  that  it  would  cause  too  violent  a  disruption  to  adjust 
rates  in  that  manner,  even  though  it  should  be  considered  theo- 
retically just.  The  moat  workable  plan  will  probably  be  to  treat 
each  municipal  system  as  a  whole,  and  let  the  lines  located  in  the 
more  populous  sections  help  to  carry  those  which  for  the  time  may 
prove  to  be  unprofitable. 
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Neither  is  it  feasible  to  fix  the  limits  by  the  geographical  bound- 
aries of  the  different  municipalities.  It  is  common  knowledge 
that  the  actual  limits  of  a  commiinity  are  not  bounded  bj  its 
geographical  lines,  and  that  in  the  ease  of  all  our  cities  there  ia 
adjacent  territoiy  peopled  for  the  most  part  by  those  doing  busi- 
ness in  the  city  and  all  forming  a  part  of  the  one  community. 
In  such  cases  it  may  be  fairly  said  that  it  is  an  impossibility  in 
practical  operation  to  separate  the  accounts  to  show  accurately  the 
revenues,  the  expenses  of  operation,  or  even  the  investment  in 
properly  used  in  the  service. 

The  Syracuse  division  of  the  New  York  State  Railways  is  a 
typical  instance  of  such  a  condition.  The  lines  of  railway  radiate 
from  the  business  center  of  the  city  out  to  the  residential  section 
in  all  directions.  Some  of  them  extend  to  territory  beyond  the 
city  line  which  is  thickly  populated.  On  the  west  is  the  village 
of  Solvay,  and  on  the  east  the  village  of  Eastwood,  with  only  the 
city  line  cutting  them  off  from  the  city.  Farther  to  the  east  are 
tho  villages  of  East  Syracuse  and  Minoa,  and  to  the  north  the 
village  of  Liverpool,  with  but  a  short  space  intervening  between 
the  municipalities,  and  that  space  quite  generally  built  up  along 
the  railway  lines  connecting  them.  This  whole  territory  is  oper- 
ated as  a  single  fare  zone,  and  one  fare  is  the  price  paid  for  a 
continuous  trip  between  any  two  points  therein.  The  only  prac- 
ticable way  is  to  treat  this  system  as  a  whole,  and  to  dispose  of 
the  question  of  the  rate  of  fare  upon  the  basis  of  the  results  as 
shown  from  the  operation  of  the  system. 

In  the  matter  of  the  valuation  of  the  property  used  in  the 
service,  in  the  Syracuse  division,  according  to  the  inventory  and 
appraisal  in  evidence,  which  has  been  directly  allocated,  the  flat 
field  cost  of  tangible  property  amounts  to  $7,514-,600.03.  Tho 
amount  added  for  omissions,  preliminary  expenses,  legal  expenses, 
administration,  taxes  and  interest  during  construction  is 
$2,324,539.09;  and  for  working  cash  capital,  cost  of  financing, 
and  going  concern  value  is  $2,018,774.63,  No  effort  was  made 
to  segregate  the  actual  items  going  into  these  latter  figures  as 
applicable  to  the  Syracuse  district  alone,  but  they  were  derived  by 
dividing  the  total  amounts  set  up  for  the  whole  system  by  the  pro- 
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portion  that  the  field  coat  of  tangible  property  of  the  Syracuse 
diviaion  bears  to  the  total  cost  of  Buch  projjerty  of  the  whole 
eyBtem. 

We  have  apportioned  the  intereat-beariDg  debt  upon  the  same 
basis,  the  proportion  for  the  Syracuse  division  being  22.38  per 
cent  Upon  this  basia  the  amount  of  the  intereat-bearing  debt 
fairly  apportionable  to  the  Syracuse  district  is  $5,971,135,  which 
ifl  considerably  leas  than  the  flat  field  cost  of  the  tangible  property 
according  to  the  appraisal  as  given  above. 

The  operating  revenue  from  the  Syracuse  division  is  capable  of 
accurate  ascertainment  from  the  books,  being  for  the  year  1917 
$1,990,899.  The  total  operating  expenses  of  the  Syracuse  division 
for  the  eame  period  amounted  to  $1,334,402.  Taxes  for  the  year 
amount  to  $113,735.  Adding  non-operating  income  $2,360,  and 
deducting  rentals  paid  $15,067,  leaves  net  railway  income  before 
charging  interest  $539,955.  Certain  adjustments,  which  should 
be  made  as  indicated  in  the  reports  of  the  accountants,  leave  this 
net  income  $525,560.  The  interest  attributable  to  the  Syracuse 
district  upon  the  proportion  used  above  is  $288,228.  The  pro- 
portion of  the  increased  amount  which  should  be  set  apart  for 
reserve  for  depreciation  is  $84,901,  and  the  share  of  the  increased 
wages  and  other  operating  expenses  is  $245,739,  indicating  a  prob- 
able deficit  for  the  year  of  $93,308,  or  if  the  amount  for  increased 
depreciation  reserve  be  ignored,  of  $8,407.  Upon  that  showing 
a  case  is  made  where  the  statutory  rate  is  unjust  and  should  not 
be  permitted  to  stand. 

The  probable  increase  in  revenue  in  the  Syracuse  division  from 
a  six  cent  fare,  assuming  a  10  per  cent  falling  off  in  number  of 
fares  collected,  which  experience  shows  ia  the  probable  result  of 
a  fare  increase,  would  be  $152,026  per  annum,  based  upon  the 
1917  traffic.  This  would  leave  but  $58,718  to  provide  for  con- 
tingencies and  errors  in  assumption  after  paying  interest,  operat- 
ing expenses,  and  taxes,  which  under  none  of  the  bases  assumed 
for  fixing  valuation  of  property  used  in  the  service  can  be  called 
an  undue  return  if  the  Syracuse  division  should  be  alone  con- 
sidered. 

We  have  also  concluded  to  treat  the  Utica  division  as  one 
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Bystem.  While  there  is  inchided  in  this  division  the  intenirban 
line  between  Rome  and  Little  Falla,  in  view  of  the  fact  that  inter- 
nrhan  operation  is  much  less  costly  than  city  operation,  and  on 
account  of  the  many  munition  factories  along  this  intenirban  line 
and  the  heavy  trafBc  occasioned  thereby,  we  may  reasonably  assume 
that  the  inclusion  of  the  results  of  operation  of  this  comparatively 
short  interurban  line  will  be  rather  more  helpful  to  the  urban 
operation  than  otherwise.  We  will,  therefore,  not  require  the  per- 
formance of  the  laborious  and  almost  impossible  task  of  allocating 
the  items  of  the  accounts  between  the  urban  and  the  intenirban 
portions  of  this  system. 

The  figures  for  the  Utica  system  are  as  follows:  The  field  aost 
of  the  property  used  in  the  service  directly  allocated,  taken  from 
the  appraisal  already  referred  to,  is  $7,375,523.  The  addition 
of  intangibles  of  the  first  group  is  $2,321,218,  and  of  the  second 
group  $1,978,152.  These  figures  were  arrived  at  by  the  same 
method  as  previouely  described  with  reference  to  the  Syracuse 
division,  the  proportion  however  being  in  this  case  22.05  per  cent 
The  amount  of  the  interest  bearing  debt  which  should  be 
apportioned  to  the  Utica  district  is  $5,982,888,  much  less  than  the 
bare  field  cost  of  the  tangible  property. 
For  the  year  1917,  according  to  the  books,  the  operat- 

mg  revenue  was $1,744,575 

Operating  expenses 1,127,080 

$617,495 
Taxes 116,664 

$500,831 
Non-operating  income 8,671 

$504,502 
Rental  deductiona 16,730 

Net  railway  income  before  charging  interest $487,772 
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Proper  adjustments  made  by  our  accountants  bring  this  figure 
to  $492,066.  The  interest  on  indebtedness  for  the  Utica  district 
18  $283,978.  Its  proportion  of  the  increased  depreciation  reserve 
is  $89,464,  and  its  share  of  increased  wages  and  operating  expeoses 
is  $320,451;  indicating  a  probable  deficit  for  a  year's  operatioii 
of  $201,828. 

The  probable  increase  in  revenue  from  the  increase  in  fare  in 
the  city  of  Utica,  assuming  a  10  per  cent  falling  off  in  fares  aa  in 
the  case  of  the  Syracuse  district,  amounts  to  $91,963,  which  will 
fltill  leave  the  income  short  by  the  sum  of  $109,865,  of  enougli  to 
pay  operating  expenses  and  fixed  charges  on  the  Utica  divisicm 
alone. 

If  the  increase  from  five  to  six  cents  should  be  granted  in  both 
Utica  and  Syracuse,  the  road  will  still  fail  to  cam  its  operating 
expenses  and  fixed  charges  for  the  whole  system  hj  the  sttm  of 
$313,774. 

The  following  table  contains  a  statement  showing  in  detail  the 
probable  results  which  have  been  summarized  above. 
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While  the  proposed  relief  ie  not  adequate  to  the  absolute  needs 
of  the  railroad  company,  in  that  it  will  not  provide  sufficient 
revenue  for  the  actual  out  of  pocket  requirements  of  the  company, 
it  Beems  to  be  all  that  the  Commission,  with  the  limited  poweis 
which  it  possesses  in  this  case,  can  grant.  We  are  prevented  by  the 
writ  of  prohibition  from  giving  any  relief  whatever  so  far  as  the 
Bocheeter  operation  is  concerned ;  and  by  the  terms  of  the  waiver 
of  the  franchise  reetriction  in  the  TJtica  case  we  are  limited  to  an 
increase  to  not  more  than  six  cents.  While  so  far  as  Syracuse  is 
concerned  we  are  not  limited  as  to  amount,  we  are  far  from  being 
convinced  that  we  should  compel  the  Syracuse  division  to  bear  the 
whole  load,  and  have  decided  that  the  increase  there  should  not  be 
more  than  the  increase  in  TJtica. 

The  application  for  an  increase  in  fare  from  five  cents  to  six 
cents  in  the  cities  of  Syracuse  and  TJtica  should  be  granted. 

Inasmuch  as  the  relief  herein  granted  is  to  meet  an  emergency 
caused  by  the  abnormal  conditions  arising  out  of  the  present  war, 
the  rates  thua  permitted  should  continue  only  during  the  war,  and 
until  such  time  thereafter  as  such  conditions  shall  continue  to 
exist ;  and  either  party  may  at  any  time  after  the  signing  of  the 
treaty  of  peace  make  an  application  to  reopen  the  proceeding,  to 
the  end  that  the  case  may  be  reexamined  and  proper  and  just  ratos 
fixed. 

All  concur. 

In  conformity  with  the  above  opinion  of  Commissioner  Cheney, 
the  Commission,  having  approved  the  same,  on  the  said  26th  day 
of  November,  1918,  made  the  following  order: 

By  THB  Commission. —  The  New  York  State  Eailways  having 
presented  its  petition  or  complaint  under  subdivision  1  of  section 
49  of  the  Public  Service  Commissions  Law,  alleging  that  the  rates, 
fares  and  charges  charged  by  it  in  the  cities  of  Kochester,  Syracuse, 
TJtica,  Eome,  Oneida  and  Little  Falls  are  insufficient  to  yidd  a 
reasonable  compensation  for  the  service  rendered  and  are  unjiiat 
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and  nnxeasonably  low  and  do  not  allow  eufficient  average  return 
upon  the  value  of  the  piopeit;  actually  used  in  the  public  service 
after  providing  for  surplus  and  contingencies;  and  asking  that 
the  Commission  determine  the  just  and  reasonable  rates,  fares 
and  charges  to  be  thereafter  observed  and  in  force  as  the  majtimum 
to  be  chained  for  the  service  to  be  performed  by  it  in  such  cities; 
and  the  city  of  Boebester  having  procured  from  the  Supreme 
CJonrt  of  the  State  of  New  York  a  writ  of  prohibition  by  virtue 
of  which  the  Commission  is  forbidden  to  consider  the  question  of 
the  rates  of  fare  In  the  city  of  Rochester,  and  in  obedience  to 
that  writ  that  inquiry  having  been  eliminated  from  this  proceed- 
ing; and  the  Commifiaion  having  given  a  public  hearing  as  to  the 
question  of  the  fares  to  be  charged  in  the  cities  of  Syracuse  and 
Utica ;  and  the  common  council  of  the  city  of  Utica  having  by 
resolution  waived  during  the  continuance  of  the  war  the  pro- 
visions of  all  franchises  limiting  the  rate  of  fare  to  be  charged 
in  that  city  and  Bubmitting  the  matter  to  the  examination  and 
determination  of  this  Commission,  any  increase  of  fare,  if  granted, 
to  be  not  more  than  six  cents  where  five  cents  was  formerly 
charged;  and  at  the  hearing  in  this  proceeding  those  named  above 
appearing;  and  this  Commission  baring  determined  from  the  evi- 
dence and  being  of  opinion  for  the  reasons  stated  in  an  opinion 
of  the  Commission  filed  herewith  that  the  rates,  fares  and  charges 
charged  ^yJ  said  railroad  company  for  the  transportation  of  per- 
sons and  property  in  the  cities  of  Utica  and  Syracuse  are  insufii- 
cient  to  yield  reasonable  compensation  for  the  service  rendered 
and  are  unjust  and  unreasonable,  and  that  the  rates,  fares  and 
charges  hereinafter  mentioned  are  just  and  reasonable;  it  is 

Ordered,  That  the  maximum  fare  which  may  be  charged  for 
the  carriage  of  passengers  by  the  New  York  State  Bailways  in 
the  city  of  Utica  and  in  the  city  of  Syracuse  shall  be  sbc  cents; 
and  it  is 

Further  ordered.  That  the  New  York  State  Railways  be,  aad 
it  is,  herel^  authorized  to  publi&b  and  file  with  the  CommisBion, 
in  the  manner  provided  by  the  Public  Service  Commissions  Law 
and  the  regulation  of  the  Commission  established  thereunder,  a 
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paesenger  tariff  for  the  cities  of  Syracuse  and  TJtica  appertaining 
to  fare  schedule  regulations  and  practices  as  herein  prescribed, 
such  tariff  may  be  effective  on  five  days'  notice  to  the  public  and 
the  Comraission.  Such  a  tariff  shall  bear  the  following  notation: 
"  Issued  on  5  days'  notice  to  the  public  and  the  Comraission  under 
order  of  the  Public  Service  Commission,  Second  District,  State 
of  New  York,  of  date  November  26,  1918,  in  Case  No.  6090." 
And  it  is 

Further  ordered,  That  the  fares  so  fixed  shall  continue  only 
during  the  war  and  a  reasonable  time  thereafter,  and  that  this 
determination  and  order  may  be  reopened  at  any  time  If  and  when 
it  may  appear  to  this  Commission  that  the  reasons  for  permitting 
the  company  to  charge  the  increased  fares  no  longer  exist 

Further  ordered,  That  this  order  shall  be  considei-ed  as  no 
determination  of  the  Commission  with  reference  to  fares  in  either 
of  the  cities  of  Rome,  Oneida  or  Little  Falls,  and  that  the  Com- 
mission retain  jurisdiction  of  this  proceeding  for  the  purpose  of 
further  investigation  and  determination  of  such  questions  as  may 
arise  in  those  cities  should  such  action  be  desired. 


In  the  Matter  of  the  Petition  of  pEEKaEiLL  Lighting  and  Ratl- 
BOAD  Company,  under  Section  49  of  the  Public  Service 
Commissions  Law,  for  Permission  to  Increase  Passenger  Fares; 
Petition  of  the  Company  for  Consent  to  Charge  a  Six  Cent 
Fare  in  the  Village  and  Two  Cents  for  Transfers  to  Another 
Line 

Case  No.  6094 

(Public  Service  Ccnmnisflioii,  Sectmd  District,  November  20,  1918) 

Application  of  a  ttanapoitatioii  corpora  tion  for  permiasioa  to  IncreaM 
pasunger  faias. 

The  Peekskill  Lighting  and  Ttailrond  Company  on  December  12,  1017, 
was  autboriced  by  the  CkmuniSBion  to  increaee  the  rate  of  fare  upon  iti 
■treet  railroad  from  fire  tc  seven  cents.  This  order  became  iDoperatlve 
by  reaaon  of  a  decision  of  the  Court  of  Appeah  to  the  effect  that  tlM 
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order  was  unauthoriud  and  that  tlie  Conunieaion  could  not  allow  a 
higher  rate  than  that  stipulated  in  the  municipal  franchise  held  by  the 
company.  Subsequently  the  vTlIoge  ol  Peekskill  enacted  an  ordinance 
providing  that  the  nte  might  be  increased  to  not  more  than  six  centH 
for  each  passenger  within  the  village  limit  and  a  sum  not  exceeding  two 
cents  (or  each  passenger  transferred  from  its  cars  to  the  cars  of  the 
Putnam  and  Westchester  Traction  Company.  A  public  hearing  having 
been  had  and  no  one  appearing  in  opposition  and  upon  the  facts  therein 
adduced,  held,  that  the  petitioning  company,  the  Feekokill  Lighting  and 
Railroad  Company,  ahould  be  authorized  to  charge  a  maximum  rate  of 
fare  of  six  cents  within  the  village  of  Peekskill  and  to  charge  for  the 
transfer  of  passengers  from  its  lines  in  the  said  village  to  the  line  of  the 
Putnam  and  Westchester  Traction  Company  two  cents  per  passenger, 
carrying  the  right  of  further  transportation  within  said  village,  on  the 
line  of  the  Putnam  and  Westchester  Traction  Company. 

By  THE  Commission. —  December  12,  1917,  the  CoramiBsion 
made  an  order  permitting  the  Peekskill  Lighting  and  Railroad 
Company  under  certain  restrictions  to  increase  its  rate  of  fare 
upon  its  street  railroad  from  five  to  seven  cents.  The  Court  of 
Appeals  having  decided,  in  Matter  of  Quinhy,  that  the  Commis- 
sion was  without  authority  to  authorize  a  greater  rate  of  fare 
than  that  stipulated  in  the  franchise  granted  by  the  municipality 
to  the  railroad  company  and  it  appearing  that  there  was  such  a 
restriction  in  the  franchise  of  this  company  granted  by  the  village 
of  Peekskill,  a  hearing  was  allowed.  October  29,  1918,  the 
board  of  trustees  of  the  village  of  Peekskill  enacted  an  ordinance 
amending  said  franchise  and  providing  that  the  applicant  might 
charge  a  sum  not  exceeding  six  cents  for  each  passenger  over  its 
lines  either  way  within  the  present  village  limits  and  might 
charge  a  sum  not  exceeding  two  cents  for  each  passenger  trans- 
ferred from  its  cars  to  the  cars  of  the  Putnam  and  Westchester 
Traction  Company  and  that  said  amending  ordinance  should  be 
in  force  for  five  years  from  the  date  of  its  acceptance  by  the 
Peekskill  Lighting  and  Railroad  Company  and  thereafter  until 
revoked  by  the  board  of  trustees  of  the  village  of  Peekskill  or  Its 
successors  or  other  authoritative  body.  On  November  20,  1918,  a 
further  hearing  was  held  at  which  the  company  appeared  and 
there  wag  no  appearance  in  opposition.     Proof  was  made  that 
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the  operations  of  said  railroad  were  evea  leas  renmnerative  than 
thej  were  at  the  time  of  the  previous  hearing  and  as  set  out  in 
the  order  of  December  12,  1917.    It  is,  therefore  — 

Ordered,  1.  That  the  pennissiou  and  approval  of  this  Com- 
mission to  the  exercise  of  the  rights  and  privileges  conferred  b; 
and  under  the  said  franchise  aniendm£nt  be  and  are  hereby 
granted. 

2.  That  the  Peekskill  Lighting  and  Eailroad  Company  be  and 
is  hereby  authorized  to  charge  for  a  continuous  ride  over  its 
lines  within  the  village  of  Peekskill,  a  maximum  rate  of  fare  of 
six  cents  per  passenger. 

3.  That  the  Peekskill  Lighting  and  Railroad  Company  be  and 
is  authorized  to  charge  for  the  transfer  of  passengers  over  its  lines 
in  the  village  ef  Peekskill  to  the  line  of  the  Putnam  and  West- 
chester Traction  Company  in  the  village  of  Peekskill  two  cents 
per  passenger,  the  said  transfer  to  entitle  such  passenger  to 
further  transportation  within  the  village  of  Peekskill  on  the  line 
of  the  Putnam  and  Westchester  Traction  Company ;  and  the  rules 
and  regulations  of  said  company  in  respect  to  the  nee  of  such 
transfers  shall  be  embodied  in  its  tariff  schedules  to  be  filed  with 
this  Commission. 

4.  That  rates  of  fare  established  in  conformity  with  the  pro- 
visions of  this  order  shall  be  contained  in  a  schedule  filed  in 
accordance  with  the  provisions  of  section  28  of  the  Public  Service 
Commissions  Law,  which  shall  bear  the  following  notation: 

"  Issued  on  one  day's  notice  to.the  public  and  the  Commission, 
under  order  of  the  Public  Service  Commission,  Second  District, 
State  of  New  York,  of  date  November  26,  1918,  in  Case  No. 
6094." 

5.  That  the  order  entered  in  this  proceeding  on  the  12th  day 
of  December,  1917,  authorizing  the  petitioner,  the  Peekskill 
Lighting  and  Railroad  Company,  to  increase  its  fares  within  the 
village  of  Peekskill  be  and  is  hereby  abrogated. 

6.  That  this  order  remain  in  effect  for  a  period  of  five  years 
from  and  after  the  2d  day  of  November,  1918,  when  the  applicant 
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accepted  the  amendmeDt  of  said  franchise  and  thereafter  in 
accordance  with  the  provisions  of  said  amended  franchise  unless 
in  the  meantime  upon  complaint  made  or  on  investigation  by  the 
Commission  on  its  own  motion  it  should  he  determined  that  con- 
ditions shall  have  so  changed  as  to  warrant  a  reduction  or  change 
in  the  fares. 


In  the  Matter  of  the  Petition  of  Pdtnam  and  WEaicnESTEH 
Tkactioh  Company,  under  Section  49  of  the  Public  Service 
Comm lesion 9  Law,  for  Permission  to  Increase  Passenger 
Fares ;  Petition  of  the  Company  for  Consent  to  Charge  a  Seven 
Cent  Fare  in  the  Village  of  Peekskill  and  Two  Cents  for 
Transfers  to  Another  Line 

Case  No.  6096 

(Public  Service  CommiBsion,  S«Koad  District,  November  80,  1618) 

Application    of    &    ttanapoitaticn    coiporation    foi   pennJislon   to    Incrcue 
pueenger  farcB. 

The  petition  herein  was  filed  bj  ttu  Putnam  and  Weetcltester  Traction 
Company  asking  for  the  right  to  increase  its  rate  of  fare  upon  ita  street 
railroad  from  five  to  seven  cents.  After  due  consideration,  an  oidir  was 
made  granting  the  petition.  Thia  order  liecame  inoperative  bf  rcaaon 
of  a  deciaion  of  the  Court  of  Appeals  to  the  effect  that  tile  order  waa 
unauthorized  and  that  the  Commission  could  not  autboriae  a  higlier 
rate  than  that  stipulated  in  the  municipal  franchise  held  by  the  com- 
pany. Subsequently  the  village  of  Peekskill  enacted  an  ordinance  and 
tiiereby  provided  tliat  the  rate  might  be  increased  to  not  more  than 
^kevcn  cents  for  each  passenger  within  the  village  limit  and  a  sum  not 
^acceding  two  cents  for  each  paaaenger  transferred  from  ita  care  to  the 
<sara  of  the  Peekskill  Lighting  and  Railroad  Company.  A  public  hearing 
Slaving  been  had  and  no  one  appearing  in  opposition  and  upon  the  facta 
"fcherein  adduced,  held,  that  the  petitioning  company,  the  Putnajn  and 
^Westchester  Traction  Company,  should  be  authorized  to  charge  for  a 
«30utinuoUB  trip  over  ita  line  within  the  village  of  Peekskill  a  maximum 
rate  of  seven  cents  per  paaaenger  and  that  it  be  authorized  to  charge  for 
'tbe  transfer  of  paaaengera  from  its  line  in  the  village  of  Peekskill  to  the 
line  of  the  Peekekiii  Lighting  and  Bailroad  Company  in  the  viliage  of 
Tedcakill  two  cents  a  passenger,  carrying  the  right  of  further  transporta- 
t.ioa  within  said  village  on  the  line  of  the  Peekskill  Lighting  and  Railroad 
Ccmpaay. 
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By  the  CoMMissjoN. —  December  12,  1917,  the  Conimission 
made  an  order  permitting  the  Putnam  and  Westchester  Traction 
Company  under  certain  restrictions  to  increase  its  rate  of  fare 
upon  its  street  railroad  from  five  to  seven  cents.  The  Court  of 
Appeals  having  decided,  in  Matter  of  Quinby,  that  the  Commis- 
sion was  without  authority  to  authorize  a  greater  rate  of  fare 
than  that  stipulated  in  the  franchise  granted  by  the  municipality 
to  the  railroad  company  and  it  appearing  that  there  waa  such  a 
restriction  in  the  franchise  of  this  company  granted  by  the  village 
of  Peekskill,  a  rehearing  was  allowed.  October  29,  1918,  the 
board  of  trustees  of  the  village  of  Peekskill  enacted  an  ordinance 
amending  said  franchise  and  providing  that  the  applicant  might 
charge  a  sum  not  exceeding  seven  cents  for  each  passenger  over 
its  lines  either  way  within  the  present  village  limits  and  might 
chai^  a  sum  not  exceeding  two  cents  for  each  passenger  trans- 
ferred from  its  cars  to  the  cars  of  the  Peekskill  Lighting  and 
Railroad  Company  and  that  said  amending  ordinance  should  be 
in  force  for  five  years  from  the  date  of  its  acceptance  by  the 
Putnam  and  Westchester  Traction  Company  and  thereafter  until 
revoked  by  the  board  of  trustees  of  the  village  of  Peekskill  or  its 
successors  or  other  authoritative  body,  November  20,  1918,  a 
further  hearing  was  held  at  which  the  company  appeared  and 
there  was  no  appearance  in  opposition.  Proof  was  made  that  the 
operations  of  said  railroad  were  even  less  remunerative  than  they 
were  at  the  time  of  the  previous  hearing  and  as  set  out  in  the  order 
of  December  12,  1917.    It  is,  therefore  — 

Ordered,  1.  That  the  permission  and  approval  of  this  Com- 
mission to  the  exercise  of  the  rights  and  privileges  conferred  by 
and  under  the  said  franchiae  antendment  be  and  are  hereby 
granted. 

2.  That  the  Putnam  and  Westchester  Traction  Company  he 
and  is  hereby  authorized  to  charge  for  a  continuous  ride  over  its 
lines  within  the  village  of  Peekskill,  a  maximum  rate  of  fare  of 
seven  cents  per  passenger. 

3.  That  the  Putnam  and  Westchester  Traction  Company  be 
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and  is  authorized  to  charge  for  the  tranflfer  of  pasBengers  over 
its  line  in  the  village  of  Peekskill  to  the  line  of  the  Peekakill 
Lifting  and  Kailroad  Company  in  the  village  of  Peekskill  two 
cents  per  passenger,  the  said  transfer  to  entitle  such  passenger 
to  further  transportation  within  the  village  of  Peekskill  on  the 
line  of  the  Peekskill  Lighting  and  Railroad  Company;  and  the 
rules  and  r^ulations  of  said  company  in  respect  to  the  use  of 
such  transfers  shall  he  emhodied  in  its  tarifE  schedules  to  he  filed 
with  the  Conunission. 

4.  That  rates  of  fare  established  in  conformity  with  the  pro- 
visions of  this  order  shall  be  contained  in  a  schedule  filed  in 
accordance  with  the  provisions  of  section  28  of  the  Public  Service 
Commissions  Law,  which  shall  bear  the  following  notation : 

"  Issued  OQ  one  day's  notice  to  the  public  and  the  Commission, 
under  order  of  the  Public  Service  Commission,  Second  District, 
State  of  New  York,  of  date  November  26,  1918,  in  Case  No. 
6096." 

5.  That  the  order  entered  in  this  proceeding  on  the  12th  day 
of  December,  1917,  authorizing  the  petitioner,  the  Putnam  and 
Westchester  Traction  Company,  to  increase  its  fares  within  the 
village  of  Peekskill  be  and  is  hereby  abrogated. 

6.  That  this  order  remain  in  effect  for  a  period  of  five  years 
from  and  after  the  1st  day  of  November,  1918,  when  the  appli- 
cant accepted  the  amendment  of  said  franchise  and  thereafter  in 
accordance  with  the  provisions  of  said  amended  franchise  unless 
in  the  meantime  upon  complaint  made  or  on  investigation  by  the 
Commission  on  its  own  motion  it  should  be  determined  that  con- 
ditions shall  have  so  changed  as  to  warrant  a  reduction  or  change 
in  the  fares. 


ilized  by  Google 


State  BspAnTUENT  Repobtb 


Public  SeiTJM  CommiMion,  Second  District 


Petition  of  Fowda,  Johnstowx  and  Qloversvii.i,b  Railhoad 
Ck)MPAWT,  under  Subdivision  1,  Section  49,  Public  Service 
Commiaaionfl  Law,  for  Permission  to  Increase  Passenger  Fares 

Case  No.  6080 

(Public  Service  GonunieBion,  SecoDd  District,  Noronber  87,  1918) 

Appllcitlaa  of  s  tiaaiportAtlon  coiporatltm  foi  peimission  to  Increue 
ptjxengei  fares. 

The  proposed  increasea  of  paBsenger  fares  are  on  the  lines  of  the  Fonda, 
Johnstown  and  QlOTersville  Railroad  Company  and  relate  to  Beveral 
distinct  lines,  one  of  which  is  known  as  the  QloveraTille-Johnstown  line 
running  from  Main  and  Fulton  streets  in  GIoversTille  to  and  into 
Johnstown,  passing  over  three  different  streets  in  the  latter  city,  the 
line  being  a  little  over  four  and  one-quarter  miles  in  length;  the  Qlovers- 
ville  Belt  Line,  operating  solely  within  the  city  of  aiorersville,  the 
length  of  the  lino  being  a  little  over  tliree  and  one-quarter  miles;  the 
Amsterdam  Iiocal  Line,  running  from  the  village  of  Fort  Johnson  to 
the  easterly  boundary  of  the  city  of  Amsterdam,  this  line  being  a 
little  over  eight  miles  in  length;  the  Kockton  Belt  and  Hagunan  line 
including  the  city  of  Amsterdam  Belt  Line  and  extending  from  the  north 
end  of  the  belt  to  Harrowers  and  thence  to  Il:i^man,  the  line  being  about 
five  and  three-quarters  miles  in  length.  Held,  that  the  present  rate  of 
Ave  cents  is  insuilicient  to  yield  reasonable  compensation  for  the  service 
rendered  and  is  unjust  and  unreasonably  low  and  that  an  increase  of  one 
cent  should  be  authorjied,  conditional,  however,  upon  the  removal  of  the 
restriction  as  to  the  rate  upon  a  portion  of  a  tine  in  the  city  of  Amster- 
dam, as  it  would  be  necessary  for  the  railroad  company  to  put  into  efTeet 
such  a  schedule  of  rates  in  tliat  city  as  will  not  conflict  therewith  unleu 
the  dty  waives  the  restriction. 

FranJi  Burton,  for  tbe  applicant 

Clarence  W.  Smith,  mayor,  and  Borden  D.  Smith,  city  attorney, 
for  the  city  of  Johnstown. 

Seely  Conover,  mayor,  and  Christopher  J.  HefFeman,  city 
attorney,  for  the  city  of  Amsterdam. 

Wesley  H.  Malder,  city  attorney,  for  the  city  of  Gloversville. 
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Fenhbix,  Coimnissioner. — The  Fonda,  Johnstown  and  Gloverfl- 
Till©  Bailroad  Company  petitioned  for  a  one  cent  increase  of  fare 
in  the  cities  and  incorporated  villages  served  by  it 

The  company  operates  the  following  lines  that  would  be  affected 
hy  the  proposed  increase: 

Gloversvill 6- Johnstown  line,  which  runs  from  the  comer  of 
Main  and  Fulton  streets  in  Gloversville  (where  it  connects  with 
the  Gloversville  Belt  Line)  to  and  into  Johnstown,  passing  over 
North  Perry  street,  North  Market  street  and  William  street  in  the 
latter  cily,  the  length  of  the  route  being  four  and  twenty-eight  one- 
hondredtba  miles. 

The  Gloversville  Belt  Line  operates  solely  within  the  city  of 
Gloversville  along  North  Main  street,  State  street,  Kingsboro 
avenue.  Northern  Boulevard,  Eastern  Boulevard  and  East  Fulton 
street,  the  length  of  the  route  being  three  and  eighty-four  one-hun- 
dredths  miles. 

The  Amsterdam  local  line  runs  from  the  village  of  Fort  Johnson 
on  the  west  to  the  easterly  boundary  of  the  city  of  Amsterdam  on 
East  and  West  Main  streets,  Division  street  and  the  Mohawk 
turnpike  The  length  of  the  route  is  eight  and  eight  one-hun- 
dredths  miles. 

The  Bockton  Belt  and  Hagaman  line  includes  the  belt  line  in 
the  city  of  Amsterdam,  running  in  an  irregular  manner  ovw  a 
numbCT  of  streets  and  a  line  from  the  northerly  terminus  of  the 
belt  to  Harrowers  and  from  there  north  to  Hagaman.  The  length 
of  this  route  is  five  and  seventy-seven  one-hundredths  miles. 

The  fare  in  Gloversville  and  in  Johnstown  is  five  cents  but  the 
ordinary  fare  from  one  to  the  other  is  ten  cents,  five  trip  tickets 
also  being  sold  at  reduced  rates  for  transportation  during  certain 
designated  hours  daily  except  Sundays. 

FoUowuig  is  a  tabulation  showing  (a)  investment,  (b)  stocks 
and  bonds,  and  (e)  income  and  expenses  of  these  lines : 

(a)  Average  investment  (1917)  in  each  operating  subdivi- 
sion comprising  estimated  cost  of  physical  property  plus  12  per 
cent  overhead : 


^d  by  Google 


State  Defartuekt  Kepobts 


[Vol.  18] 


Public  Service  ConuniMion,  Second  District 


Gloversville  belt  line $221,850  87 

QloTersville-JoImstowii    lines    (excluding    belt 

line)  286,357  25 

Gloveraville-Johnatown  city  linea  (all) $508,203  12 

Amsterdam  city  linea 399,021  G8 

Amsterdam-Eockton  belt  and  Hagaman  line  ....  454,787  69 

Total  all  city  lines $1,362,017  49 


These  figures  are  supported  by  actual  records  and  have  been 
checked  by  the  Commission'H  accountants. 

(b)  Assuming  the  coats  of  these  properties  to  have  been  paid 
from  mon^s  derived  from  the  issue  of  stock  and  bonds  respec- 
tively in  the  ratio  which  the  amount  of  such  stocks  and  bonds  bear 
to  the  total  amount  of  capital  aecuritiea  of  the  corporation  the 
division  is  as  followa : 


™^"t„ 

SpetMot 

Common 
■tock. 

2ep«<Hit 

Totol 

tiss.ooo 

200, tXW 

til. 000 

•g:!S8 

•S;S8 

sie.ooo 

23.000 

•11:1 

tss3,aoo 

W8.000 

1841,000 

(c)  Estimated  income  account  for  one  year  under  the  new 
rates,  using  1917  as  a  basis,  providing  adequate  accruals  for 
depreciation  and  deducting  assigned  interest  requirements.  See 
(b)  abov& 
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In  all  our  cities  there  are  individual  linee  that  do  not  pay,  but 
they  are  not  s^regated  from  the  paying  lines  bo  that  a  higher 
rate  of  fare  may  be  charged  on  the  non-productive  lines.  The 
Gloversville  belt  line  is  such  a  line  and  it  must  he  taken  as  part  of 
the  Gloversville  system.  Gloversville  and  Johnstown,  adjoining 
each  other  as  though  parts  of  the  same  city,  and  the  Gloversville 
belt  line  being  part  of  the  Gloversville  syst^n,  we  may  treat  the 
Johnstown-Gloversville  lines,  including  the  Gloversville  belt  line, 
together. 

The  following  tabulation  shows  the  net  revenue  of  these  lines 
for  the  year  ended  June  30,  191T,  and  the  ratio  that  such  revenues 
bear  to  the  average  1917  investment: 


RkMoI 

Rale  of 

lUUwur 

20S 

S  10 

0:3T3  32 

2.0« 

a.is 

From  the  foregoing  it  will  be  seen  that  the  Gloversville  and 
Johnstown  city  lines  (including  the  Gloversville  belt  line)  show 
a  reasonable  return  on  investment ;  all  the  other  lines  show  a  return 
considerably  below  reasonable. 

Considering  the  question  from  the  railroad  operating  angle 
rather  than  the  investment  angle,  tabulation  (c),  above,  shows 
that  after  payment  of  fixed  charges  the  Gloversville  belt  line  will 
have  a  deficit  of  $2,195.43,  the  Amsterdam  city  lines  a  deficit 
of  $7,013,90,  Amsterdam  (Rockton)  belt  and  Hagaman  line  a 
deficit  of  $7,756.79,  the  Gloversville-Johnstown  lines  (excluding 
the  Gloversville  belt  line)  a  net  profit  of  $9,614.46  (including 
the  Glovefsville  belt  line)  a  net  profit  of  $7,419.03.  All  of  which 
shows  that  the  year's  business  will  produce  an  estimated  loss  to  tbe 
raUroad  company  of  $7,351.66  if  the  ci^  of  Amsterdam  will 
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waive  the  franchise  restrictions  hereinafter  referred  to.  If  this  is 
not  done  the  loss  on  tlie  Amsterdam  city  linei,  including 
Rocbton  belt,  bnt  excluding  the  Hagaman-Harrowers  line,  will  be 
829,223.88,  and  upon  all  the  city  lines  it  wiU  be  $121,804.85.  The 
net  increase  on  Hagaman-Harrowers  line  not  affected  by  the  fran- 
chise restriction  will  be  $991.82. 

The  petition  for  an  increase  of  fare  is  based  on  the  necessity  of 
having  enough  income  to  meet  operating  expenses  and  fixed 
charges  and  not  upon  any  theory  of  reasonable  return. 

The  above  tabulations  show  that  the  present  five  cent  fare  is 
insufficient  to  yield  reasonable  compensation  for  the  service  ren- 
dered and  is  unjust  and  unreasonable.  An  increase  of  on©  cent, 
from  a  five  cent  to  a  six  cent  fare,  is  allowed,  the  increase  to  con- 
tinue during  the  present  period  of  high  prices  and  subject  to 
change  when  the  facts  shown  warrant  same. 

A  franchise  restriction  as  to  portion  of  a  line  in  the  city  of 
Amsterdam  prevents  the  inclusion  of  all  the  Amsterdam  lines  in 
the  fare  increase.  On  November  19,  1901,  the  Amsterdam  Street 
Railroad  Company  received  a  franchise  from  the  city  of  Amster- 
dam wherein  the  railroad  company  was  to  extend  its  railroad  over 
West  Main  street  from  where  West  Main  street  intersects  Guy 
Park  avenue,  thence  easterly  along  West  Main  street  to- Bridge 
street  This  franchise  was  limited  to  fifty  years  and  contained, 
among  other  provisions,  the  following: 

"Fourth.  The  fare  on  the  cars  of  said  company  from  any  point 
on  West  Main  street  to  any  point  within  the  corporate  limits  of 
said  city  shall  not  exceed  5  cents  per  capita. 

"Fifth.  Upon  the  payment  of  one  fare  on  any  branch  of  the 
Amsterdam  Street  Railroad  Company  within  the  city  of  Amster- 
dam, a  transfer  for  a  continuous  ride  on  a  connecting  ear  to  any 
point  within  the  city  limits  shall  he  issued  1^  said  company  to 
any  person  demanding  the  same  and  shall  be  accepted  by  said 
company  and  its  successors  for  such  continuous  ride." 

In  view  of  this  franchise  restriction,  it  will  be  necessary  for 
tha  railroad  company  to  put  into  effect  such  a  schedule  of  rates 
in  the  city  of  Amsterdam  as  will  not  conflict  therewith  unless  the 
State  Deft.  Rkpt. — ^Vou  18        20 
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city  waives  the  restriction.  Under  tbeee  circumstances  the  rail- 
road company  may  file  a  schedule,  under  a  short  notice  if  desired, 
adjusting  its  rates  in  Amsterdam  in  accordance  with  the  increase 
granted  and  the  franchise  restrictions. 

All  concur. 

By  the  Commibhion. —  In  accordance  with  and  for  the  reasons 
stated  in  the  accompanying  opinion,  it  is  ordered : 

1.  That  the  Fonda,  Johnstown  and  Gloversville  Railroad  Com- 
pany is  hereby  authorized  to  chai^  and  collect  for  the  transportar 
tion  of  a  passenger  on  its  cars  within  the  municipal  limits  of  the 
cities  of  Johnstown  and  of  GloverBville  a  maximum  cash  fare  of 
six  cents,  alt  existing  transfer  privileges  to  remain  in  full  force 
and  effect. 

2.  That  the  Fonda,  Johnstown  and  Qloversville  Railroad  Com- 
pany is  hereby  authorized  to  charge  and  collect  a  maximum  cash 
fare  of  six  cents  for  the  transportation  of  a  passenger  on  its  line 
extending  northerly  from  Harrowers  to  Hagaman. 

3.  That  if  the  Fonda,  Johnstown  and  Qloversville  Railroad 
Company  secures  from  the  «ily  of  Amsterdam  a  waiver  of  the 
existing  franchise  restriction  limiting  it  to  a  maximum  chai^  of 
five  cents  for  the  transportation  of  a  passenger  carried  in  its  cars 
to  or  from  West  Main  street  within  the  corporate  limits  of  the 
city  of  Amsterdam,  this  order  will  constitute  its  authority  from 
this  Commiasion  to  charge  and  collect  a  maximum  cash  fare  of 
six  cents  for  the  transportation  of  a  passenger  on  its  cars  within 
the  municipal  limits  of  the  city  of  Amsterdam,  all  existing  trans- 
fer privileges  to  remain  in  full  force  and  effect. 

4.  That  if  the  city  of  Amsterdam  does  not  waive  the  above- 
mentioned  franchise  restriction,  the  railroad  company  may  file  a 
schedule,  under  a  short  notice  if  desired,  adjusting  its  rates  in 
Amsterdam  in  accordance  with  the  increase  granted  and  the  fran- 
chise restrictions. 

5.  The  Fonda,  Johnstown  and  Gloversville  Railroad  Company 
is  hereby  authorized  to  publish  and  file  with  the  Commission  in 
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the  manner  provided  in  the  Public  Service  ComnuBsions  Law  and 
the  regulations  ol  the  Commission  established  theieunder  a  pas- 
senger tarifF  containing  fare  schedules,  charges,  regulations  and 
practices  herein  prescribed  effective  on  not  less  than  five  days' 
notice  to  the  public  and  the  Commission. 

6.  It  being  expressly  understood  that  the  fare  schedules, 
charges,  r^nlations  and  practices  therein  prescribed  may  only 
continue  in  effect  as  maximom  fares,  charges,  reflations  and 
practices  during  the  present  period  of  hi^  prices  and  are  subject 
to  change  when  the  facts  shown  warrant  sama 


In  the  Matter  of  Service  Furnished  by  Cbkthal  Hudson  Gas 
AHD  Elbctbto  CoMPAmr  nnder  its  "Optional  Service"  Kate 
for  Electric!^ 

Case  No.  6510 

(Fublie  Service  ComtniBsiaii,  Second  District,  November  27.  1918) 

C«iivlaint  ackiust  tlw  Mttan  of  ■  (U  and  electric  eompanr  In  re-cUnlfyinc 
MM  cptlonsl  MTvlee  nte. 

Tlie  Central  Hiidion  Qaa  end  Electric  Company,  the  corporition 
engaged  in  fumialiing  clectricitj  in  the  city  of  Poughkeepsie,  eerred 
notice  upon  Um  Pioneer  Pearl  Button  Company  of  that  city,  ona  of  ita 
eonsumen,  that  it  intended  to  discontinue  lupplying  electricity  under 
the  claaaiAeation  Vnown  aa  ita  optional  service  rate  and  that  if  the  iMd 
button  company  wiahed  to  continue  talcing  electricity  it  must  do  ao  under 
another  lervice  dasaiflcation.  The  aaid  button  company  brought  the 
matter  before  the  Commiaslon  and  an  order  waa  isaued  requiring  the 
electric  company  to  ahow  causa  why  ita  action  in  the  premiies  afaould  not 
be  adjudged  discriminatory  and  unlawful  and  why  it  should  not  be 
ordered  to  cancel  tta  optional  service  daiaiflcatlon  or  to  fumiah  service 
thereunder  to  all  customers  applying  therefor  who  might  be  entitled  to 
■uch  service.  A  hearing  having  been  had  upon  the  facte  thereat  adduced, 
held,  that  the  eleotric  company  can  not  discontinue  the  optional  service 
classification  a*  to  the  said  button  company  and  at  the  same  time  con- 
tinue to  furnish  other  consumers  electricity  under  such  clauiflcation; 
that  all  customers  of  tlie  same  class  are  entitled  to  the  same  treatment 
and  no  contract  can  be  made  with  one  customer  which  gives  a  preference 
or  an  advantage  which  all  do  not  receive,  and  that  therefore  the  Central 
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Budson  Qu  and  Electric  Company  should  be  required  to  c<Hitinne  to 
funuah  the  said  button  oompany  with  electricity  under  ita  optional  aerv- 
ice  rat«  &i  long  as  It  fumiahen  such  Bcrvlce  under  that  clBflaiflcatnoii  to 
any  ot^er  cuatomera,  and  tiiat  it  ahould  eiOier  cancel  ita  optional  aerr- 
iM  clasoiBcatioD  or  amend  it  for  the  purpoae  of  properly  defining  the 
t«rm  optional  wirice. 

LeoQ  H.  Scherck,  for  the  Central  Hudson  Gaa  and  Electric 
Compao^'', 

R.  H.  Clark,  for  the  Pioneer  Pearl  Button  Company. 

Chbset,  Commiseioner. —  The  Pioneer  Pearl  Button  Company 
of  Poughkeepsie  made  a  correspondence  complaint  against  the  Cen- 
tral Hudaon  Gag  and  Electric  Company,  alleging  that  it  was  a 
conHumer  of  electrici^  furnished  hy  said  electric  company  under 
what  was  known  as  its  optional  service  rate,  and  that  it  had  been 
notified  hy  the  electric  company  that  it  would  cease  to  furnish 
it  with  electricity  under  that  clasaifieation,  but  that  if  it  desired 
to  continue  taking  electricity  it  must  do  so  under  another  service 
classification.  After  certain  correspondence  an  order  was  issued 
requiring  the  electric  company  to  appear  before  the  Commission 
and  show  cause  why  its  action  in  the  matter  should  not  be 
adjudged  discriminatory  and  unlawful,  and  why  it  should  not  be 
ordered  to  cancel  its  optional  service  classification  or  to  fumiah 
service  thereunder  to  all  customers  applying  therefor  who  might 
be  entitled  to  such  service. 

Upon  the  hearing  it  appeared  that  the  Pioneer  Pearl  Button 
Company  had  for  a  number  of  years  been  furnished  electricity 
under  the  ao-ealled  optional  service  classification  and  that  other 
consumers  were  also  furnished  with  electricity  by  the  company 
under  that  classification;  that  the  electric  company  now  proposes 
to  discontinue  service  to  the  Pearl  Button  Company  under  that 
classification;  that  it  does  not  propose  to  cancel  such  classification, 
but  intends  to  continue  fumi^iug  othar  consumers  thereunder; 
and  asserts  that  it  has  the  right  so  to  do  under  the  tariff  as  filed. 
There  can  be  no  doubt  that  such  proposed  action  on  the  part  of 
the  electric  company  would  be  an  unjust  discrimination.     The 
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rnle  applicable  was  laid  down  hy  this  CommisBion  in  Case 
Ko.  5763,  CuBtomera  of  the  Newfane  Electric  Compauj  against 
Newfane  Electric  Company,  decided  October  3,  1918,  as  follows: 
"All  cn&tomers  of  the  same  claas  are  entitled  to  the  same  treat- 
ment, and  no  contract  can  be  made  with  one  customer  which  givea 
a  preference  or  an  advantage  which  aU  do  not  receive." 

It  appears  from  the  tariff  on  file  that  in  service  clasBification 
Na  8,  which  is  the  classification  providing  for  the  optional  service, 
there  is  included  this  special  rule:  "Service  under  this  classifi- 
cation may  be  suspended  at  option  of  the  company."  This  rule 
is  unlawful  in  that  it  penults  this  unjust  discrimination,  and, 
therefore,  is  no  justification  for  the  proposed  act  of  the  company. 

It  is  probable  that  this  classification  is  included  in  the  tariff 
to  permit  the  company  to  dispose  of  surpluses  of  electric  energy 
which  it  may  have  at  intermittent  periods.  It  should  be  per- 
mitted to  eatabli^  a  classification  which  will  enable  it  to  market 
such  surplus  when  there  ig  a  surplus  and  to  discontinue  fumi^ng 
it  when  the  surplus  is  no  longer  available.  There  can  be  no 
objection  to  such  a  daseificatiou,  provided  the  rules  governing  it 
be  so  definite  that  they  will  not  permit  of  discrimination  between 
coneumers  in  the  same  class.  This  can  be  accomplished  by 
defining  optional  service  in  the  tariff  as  filed  to  mean  service  to 
bo  rendered  or  discontinued  for  periods  at  call  of  either  the  pro- 
ducer or  consumer,  provided  that  whenever  the  producer  discon- 
tinues optional  service  to  one  consumer  it  shall  at  the  same  time 
discontinue  such  service  to  all  optional  service  consumers. 

An  order  should  be  entered  requiring  the  Central  Hudson  Gas 
and  Electric  Company  to  continue  to  furnish  the  Pioneer  Fearl 
Button  Company  with  electricity  under  its  optional  service  rate 
so  long  as  it  fumi^es  service  under  that  classification  to  any  other 
coDsnmers,  and  directing  that  it  should  either  cancel  its  optional 
service  classification  in  its  tariff  now  on  file  or  that  it  amend  the 
same  for  the  purpose  of  defining  the  term  "  optional  service  "  in 
accordance  with  the  views  herein  set  fortL 

AU  concur. 
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In  accordance  with  the  foregoing  opinion  the  Conuniasion,  on 
the  Bame  day,  made  the  following  order: 

Bt  THjt  CoMinsaiON. —  The  Pioneer  Pearl  Button  Company 
of  FoughkeepBie  having  presented  a  complaint  by  correspondence 
against  the  Central  Hudson  Qas  and  Electric  Company  to  the 
effect  that  it  had  discontinued,  or  was  about  to  discontinue,  service 
to  certain  castomers  formerly  supplied  under  its  optional  service 
rate,  but  does  not  intend  to  discontinue  all  service  under  that 
classification ;  and  the  Commission  having  issued  an  order  requir- 
ing the  Central  Hudson  Gas  and  Electric  Company  to  appear 
before  the  Commission  and  show  cause  why  its  action  in  this 
matter  should  not  be  adjudged  discriminatory  and  unlawful,  and 
why  it  should  not  be  ordered  to  either  cancel  its  classification 
No.  8,  P.  S.  C—  2  N.  T.—  No.  3,  or  furnish  service  under  that 
classification  to  all  consumers  applying  therefor  who  may  be 
entitled  to  such  service;  and  the  Central  Hudson  Gas  and  Electric 
Company  having  appeared  upon  the  return  date  of  said  order  to 
show  cause  by  Leon  H.  Scberck,  of  Poughkeepsie,  N.  Y.,  and 
the  Pioneer  Pearl  Button  Company  having  appeared  by  R.  H. 
Claric,  of  Poughkeepsie,  N.  T, ;  and  the  Commission  having  heard 
the  proofs  of  the  parties  in  reference  thereto;  and  it  having 
appeared  at  said  hearing  that  the  Pioneer  Pearl  Button  Company 
has  been  served  with  electricity  by  said  Central  Hudson  Gaa  and 
Electric  Company  under  service  classification  No.  8,  providing 
for  the  optional  service  rate,  and  that  other  consumers  are  also 
furnished  with  electricity  l^  said  company  under  said  classifica- 
tion, and  that  said  Central  Hudson  Gas  and  Electric  Company 
has  threatened  to,  and  is  about  to,  discontinue  service  to  said 
Pioneer  Pearl  Button  Company  under  said  classification,  but  pro- 
poses to  continue  service  to  other  consumers  under  said  classifica- 
tion and  has  offered  to  furnish  electricity  to  said  Pioneer  Pearl 
Button  Company  under  other  classifications  contained  in  its  tariff 
on  file;  and  the  Commission  having  determined  that  such  pro- 
posed action  is  illegal  and  unjustly  discriminatory;  it  is 

Ordered,  That  the  Central  Hudson  Gaa  and  Electric  Company 
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be,  and  it  hereby  is,  required  to  fumisb  to  the  Pioneer  Pearl 
Button  Company  electricity  under  said  optional  service  claasificar 
tion  so  long  as  said  Pioneer  Pearl  Button  Company  desires  to 
receive  the  same  and  said  Central  Hudson  Gas  and  Electric  Com- 
pany continaes  to  furnish  electricity  under  such  classification  to 
other  consumers;  it  is 

Further  ordered,  that  said  Central  Hudson  Gast  and  Electric 
Company  shall,  within  thirty  days  from  the  date  of  this  order, 
either  cancel  its  classification  No.  8,  P.  S.  C— 2  K  T.— No.  8, 
On  file  with  the  Commission  or  file  an  amendment  thereto  defining 
optional  service  to  mean  serrice  to  be  rendered  or  discontinued 
for  periods  at  call  of  either  the  producer  or  consumer,  provided 
that  whenever  the  producer  discontinues  optional  service  to  one 
consumer  it  shall  at  the  same  time  discontinue  such  service  to  all 
optional  service  consumers,  and  that  said  amendment  may  be 
filed  upon  five  days'  notice  and  hear  the  following  notation: 

"  Issued  on  five  days'  notice  to  the  public  and  the  Commission 
under  order  of  the  Public  Service  Commission,  Second  District, 
State  of  New  York,  the  27th  day  of  November,  in  Case  No.  6510." 

Further  ordered,  That  after  the  general  schedule  is  so  amended, 
but  not  later  than  January  1,  1919,  said  Central  Hudson  Gas 
and  Electric  Company  cease  and  desist  from  applying  its  optional 
service  classification  to  any  and  all  consumers  who  may  not  fall 
within  the  class  of  consumers  to  which  such  classification  properly 
applies. 

Further  ordered,  That  the  Central  Hudson  Gas  and  Electric 
Company  ahall,  within  ten  days  after  the  receipt  by  it  of  a  copy 
of  this  order,  notify  the  Commission  whether  the  terms  of  this 
order  are  accepted  and  will  be  obeyed. 
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In  the  Matter  of  the  Complaint  of  Shippxbs  at  Hiukod  Statioit, 
Yates  County,  against  The  Fenn8,tlvania  Railroad  Com- 
part as  to  Proposed  Discontiauancc  of  Station 

Case  No.  65Y9 

(Public  Service  Gonunission,  Second  District,  Norcmber  27,  1918) 

Proposed  diacontlnnanee  of  a  stAtion  of  a  latlroad  corpoution. 

Jurisdiction  of  the  Commission  under  the  "  police  powet." 

like  station  kaown  bi  the  Himrod,  N.  Y.,  station  of  the  Pennsjlvania 
Bailrosd  Is  used  by  many  Bhippers  and  receivers  of  freight  and  express- 
It  appearing  that  the  railroad  was  about  to  close  that  office,  the  present 
application  was  made  by  them  to  prevent  such  dosing.  The  contoition 
of  the  railroad,  however.  Is  that  the  road  now  being  conducted  by  the 
Director  General  of  Bailroads,  the  company  cannot  satisfy  the  demand 
even  if  the  proposed  diacontinuonoe  results  in  subjecting  the  complainants 
to  undue  hardship  or  disadvantage.  The  present  application  is,  there- 
fore, of  Buch  a  nature  that  the  question  of  Federal  control  is  raised  and 
also  the  jurisdiction  of  the  Commission  in  the  premises.  Ifo  general  or 
special  order  of  the  Director  General  of  Railroads  has  been  called  to  the 
attention  of  the  Commission  which  can  be  construed  as  taking  frtan  it 
jurisdiction  over  the  subject  matter  of  the  complaint  in  this  proceeding. 
The  further  question  then  arises,  does  the  proposed  action  of  the  rail- 
road come  within  the  jurisdiction  of  the  "  police  powers  "  of  the  State. 
Held,  that  under  the  Federal  act  which  became  a  law  March  21,  1918,  it 
was  provided,  in  regard  to  the  juriadlctioa  of  regulating  commissiona  td 
the  various  States,  that  nothing  in  the  act  should  be  construed  to  change 
or  affect  the  existing  laws  or  powers  of  the  States  in  certain  respects 
including  that  of  the  police  tegulations  of  the  several  States  except  «■ 
they  may  affect  the  movement  of  troops  or  war  materials  or  the  issue  of 
stocks  and  bonds;  that  the  question  herein  therefore  is  clearly  within 
the  police  power  of  the  State,  as  to  all  the  facts  in  connection  with  the 
merits  of  the  application  itself  and  the  general  use  of  the  station  by 
shippers.  The  saving  to  the  company  by  the  abolition  of  the  station  will 
only  anuDunt  to  forty  dollars  per  month  but  the  convenience  and  confort 
of  the  patrons  of  the  road  wiU  be  seriously  disturbed  if  such  action  Is 
allowed;  that  the  proposed  action  can  be  controlled  by  the  "  police  ptwer  " 
of  the  State  acting  through  the  Commission,  and  that  the  small  amount 
saved  by  the  corporation,  if  its  proposed'  action  is  allowed,  is  no  offset  to 
public  inconvenience. 
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Gilbert  M.  Baker,  for  the  complainants. 

Alexander  Diven,  preaent  for  the  Railroad  Administration; 
and  E.  A.  Jaggard,  Superintendent  of  Elmira  Division  of  the 
PennBylvania  Railroad  Company. 

Bashite,  Commiaaioner. —  This  is  an  application  hj  a  large 
number  of  shippers  and  receivers  of  freight  and  express  at  the 
Himrod,  N.  Y.,  station  of  the  Pennsylvania  Railroad  Company, 
for  an  order  preventing  that  company  from  closing  the  freight 
and  express  station  at  the  point  named.  The  only  answer  made 
by  the  railroad  company  is  that  pursuant  to  his  proclamation  of 
December  26,  1917,  possession  and  control  of  the  railroads  of  the 
country  have  been  taken  by  the  President  of  the  United  States, 
and  that  since  the  date  of  said  proclamation  the  operation  of  the 
railroads  of  the  country  has  been  conducted  by  the  Director 
General  of  Railroads,  appointed  in  and  by  the  proclamation  of 
the  President,  and  that  consequently  the  company  can  not  satisfy 
the  demand  even  if  the  proposed  discontinuance  of  the  station  in 
question  subjects  the  complainants  to  undue  hardship  or 
disadvantage. 

The  answer  of  the  company  nukes  it  incumbent  upon  the 
Commission  to  ascertain  at  the  outset  whether  it  can  control  the 
matter  in  dispute,  or  whether  the  complainants  must  seek  relief 
at  the  hands  of  the  general  government. 

There  is  no  necessity  for  an  examination  of  the  question 
whether  the  Presidrait  derivea  his  power  over  the  railroads  from 
the  fact  that  by  the  Constitution  he  is  made  Commander-in-Chief 
of  the  Army  and  Navy  of  the  United  States,  and  of  the  militia 
of  the  several  States  when  called  into  actual  service  of  the  United 
States,  or  whether  he  does  or  can  derive  such  power  from  Con- 
gress «tcept  "  To  r^ttlate  commerce  with  foreign  nations,  and 
among  the  serveral  States,  and  with  the  Indian  tribes,"  because 
the  proclamation  of  the  President  in  which  he  delegates  his 
authority  to  a  Director  General  of  Railroads,  and  the  acts  of  that 
Director  General  show  conclusively  that  they  deem  themselves 
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to  be  acting  by  virtue  of  authority  derived  from  actB  of  Con- 
gress. No  opinion  will  be  given  upon  this  question.  The  act  of 
August  29,  1916,  which  is  a  part  of  the  army  appropriation  bill, 
provides  as  followa :  "  The  President  in  time  of  war  is  empow- 
ered, through  the  Secretary  of  War,  to  take  possession  and  assome 
control  of  any  system  or  systems  of  transportation,  or  any  part 
thereof,  and  to  utilize  the  same  for  the  transfer  or  transportation 
of  troops,  war  material,  and  equipment,  or  for  such  other  pur- 
poses connected  with  the  emergency  as  may  be  needful  or 
desirable." 

In  pursuance  of  the  above  statute  and  eubeequent  declaration  of 
war  by  Congress,  the  President  issued  his  proclamation.  In  this 
proclamation  we  find  the  following:  "Until  and  except  so  far 
as  said  Director  Qeneral  ahall  from  time  to  time  otherwise  by 
general  or  special  orders  determine,  such  systems  of  transportation 
shall  remain  subject  to  all  existing  statutes  of  the  United  States 
and  orders  of  the  Interstate  Commerce  Commiasion,  and  to  all 
statutes  and  orders  of  regulating  commissions  of  the  rarioua  States 
in  which  said  systems  or  any  part  thereof  may  be  situated.  But 
any  orders,  general  or  special,  hereafter  made  by  said  Director 
General,  shall  have  paramount  authority  and  be  obeyed  aa  such." 

On  March  21,  1918,  another  act  passed  by  Congress  became  a 
law.  Section  16  of  this  act  provides:  "  That  nothing  in  this  act 
shall  be  construed  to  amend,  repeal,  impair,  or  aSect  the  existing 
laws  or  powers  of  the  States  in  relation  to  taxation,  or  the  lawful 
police  regulations  of  the  several  States,  except  wherein  such  lawa, 
powers,  or  regulations  may  affect  the  transportation  of  troops,  war 
materials,  government  supplies,  or  the  issue  of  stocks  and  bonds." 

The  attention  of  this  Commission  has  not  been  called  to  any 
general  or  special  order  of  the  Director  G^eral  of  Railroads 
which  can  be  construed  as  taking  from  it  jurisdiction  over  the 
subject  matter  of  the  comjdaint  in  this  proceeding. 

The  question  then  arises,  does  the  contemplated  action  of  the 
P^msylvania  Railroad  come  under  the  jurisdiction  of  the  police 
power  Of  the  State,  because  the  term  "  lawful  police  regnlationa  " 
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as  used  in  the  act  of  1918  reftte  to  "  police  powers  "  as  that  term 
is  generally  used.    It  has  heea  and  must  be  so  construed. 

Himrod  is  a  station  on  the  Eltoira  division  of  the  Pennsylvania 
Railroad  Company.  It  is  situated  in  the  midst  of  a  rich  farming 
country,  with  about  600  people  living  within  a  radius  of  a  mile. 
The  station  has  been  in  existence  for  about  seventy  years.  For 
the  year  ended  August  SI,  1918,  there  was  received  at  and  for- 
warded from  the  station  3,769  tons  of  freight  in  carload  lots, 
bringing  in  a  revenue  of  $8,062. 11  j  there  was  also  387  tons  of 
freight  in  less  than  carload  lots,  making  a  revenue  of  $1,492.38, 
or  a  total  freight  revenue  of  $9,5S4.49.  The  passenger  revenue 
amounted  to  $3,433.16  for  the  same  time;  whether  the  last  amoout 
includes  the  revenue  frcsn  passengers  arriving  at  the  station  does 
uot  appear.  If  the  contemplated  action  of  the  com|>anj  is  had, 
passengers  must  pay  their  fares  upon  the  trains.  Those  who  ship 
or  receive  frei^t  in  less  than  carload  lots  must  be  at  the  station 
at  the  proper  time  or  their  goods  will  be  without  protection. 
Those  who  ship  in  carload  lots,  if  they  are  not  at  all  times  present 
during  the  period  of  loading,  must  leave  their  wares  unprotected. 
If  shippers  wish  to  procure  their  shipping  bills  they  must  drive 
to  Starkey,  four  miles,  over  a  not  too  good  country  road.  The 
railroad  will  save  the  wages  of  its  agent,  $95.88  per  ubonth,  but 
the  railroad  expects  to  have  some  one  to  keep  the  station  lighted, 
cleaned,  and  heated,  so  that  the  public  may  have  a  place  in  which 
to  wait  for  trains.  The  total  saving  is  estimated  to  be  about  $40 
per  month. 

The  above  facts  certainly  state  a  case  in  which  the  convenience 
and  the  comfort  of  the  patrons  of  the  road  will  be  seriously  dis- 
turbed if  the  contemplated  action  is  allowed,  and  will  represent 
but  a  small  saving  to  the  carrier,  and  can  be  controlled  by  the 
police  power  of  the  State  acting  through  this  Commission:  section 
54  of  the  Railroad  Law. 

That  the  facts  of  this  case  come  under  the  control  of  the  police 
powers  of  the  State,  and  that  action  by  the  State  does  not  interfere 
with  the  interstate  clause  of  the  United  States  Constitution,  as 
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indirectly  intimated  by  counsd  for  the  railroad,  is  abundantly 
established  1^  authority. 

In  Hennington  v.  Georgia,  168  U.  S.  299,  the  facts  were  that 
the  State  of  Georgia  passed  a  law  forbidding  the  running  of  any 
freight  train  on  any  railroad  of  the  State  oa  Sunday,  and  pro- 
vided a  penalty  for  disobedience.  The  superintendent  of  a  rail- 
road was  arrested  and  tried  for  a  violation  of  the  law.  His 
defense  was  that  the  train  which  had  run  through  Georgia  on 
Sunday  was  engaged  in  interstate  commerce  carrying  freight 
from  Chattanooga,  Train.,  through  Georgia  and  Alabama,  to 
Meridian,  Miss.,  and  that  applied  to  these  facts  the  statute  was 
repugnant  to  the  Constitution  of  the  United  States.  The  Supreme 
Court  of  the  United  States  said  "  No,"  and  after  citing  many  cases 
need  these  words :  "  We  are  of  opinion  that  such  a  law,  although 
in  a  limited  degree  affecting  interstate  commerce,  is  not  for  that 
reason  a  needless  intrusion  upon  the  domain  of  federal  jurisdic- 
tion, nor  strictly  a  regulation  of  interstate  commerce,  but,  con- 
sidered in  its  own  nature,  is  an  ordinary  police  regulation 
designed  to  secure  the  well-being  and  to  pronK>te  the  general  wel- 
fare of  the  people  within  the  State  by  which  it  was  established, 
and,  therefore,  not  invalid  by  force  alone  of  the  Constitution  oi 
the  United  States." 

In  the  case  of  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany V.  Ohio,  173  U,  S.  285,  the  Supreme  Court  discussed  the 
effect  and  force  of  an  Ohio  statute  which  provided  that  each  rail- 
road company  should  cause  three,  each  way,  of  its  trains,  if  so 
many  were  run  daily,  to  stop  at  any  city  or  village  containing 
over  3,000  inhabitants,  for  a  time  sufficient  to  receive  and  let  off 
passengers.  The  statute  was  violated  by  the  railroad  named  in 
the  title  above,  and  a  judgment  based  upon  a  penalty  provided  by 
the  statute  was  secured  against  the  company.  Counsel  for  the 
railroad  contended  that  the  police  powers  of  the  State,  when 
exerted  with  reference  to  matters  more  or  less  connected  with 
interstate  commerce,  are  restricted  in  their  exercise,  so  far  as  the 
National  Constitution  is  concerned,  to  regulations  pertaining  to 
the  health,  morals,  or  safety  of  the  public,  and  do  not  embrace 
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regulations  designed  merely  to  promote  the  public  convenience. 
In  answer  to  thia  claim,  the  court  says,  page  292 :  "  This  is  an 
erroneous  view  of  the  adjudications  of  thia  court.  *  *  *  There 
are  however  numerous  decisions  by  this  court  to  the  effect  that 
the  States  may  legislate  simply  with  reference  to  the  public  con- 
venience, subject  of  course  to  the  condition  that  such  legislation 
be  not  inconsistent  with  the  National  Constitution  nor  with  any 
act  of  Congress  passed  in  pursuance  of  that  instrument,  nor  in 
dero^tion  of  any  right  granted  or  secured  by  it." 

The  court,  in  holding  the  Ohio  statute  to  be  constitutional, 
aays,  page  300 :  "  The  power  of  the  State  by  appropriate  legis- 
lation to  provide  for  the  public  convenience  stands  upon  the  same 
ground  precisely  as  its  power  by  appropriate  legislation  to  protect 
the  public  health,  the  public  morals,  or  the  public  safety." 

In  no  way  does  the  relief  demandrd  from  this  Commission  by 
the  complainants  contravene  any  statute  of  the  United  States,  and 
mch  relief  can  not  interfere  with  the  Government  in  its  conduct 
of  the  war.  The  small  amount  to  be  saved  by  the  railroad  if  its 
proposed  action  is  allowed  is  no  offset  to  the  serious  inconvenience 
which  will  result  to  the  public. 

The  prayer  of  the  complainants  should  be  granted. 

All  concur. 


In  the  Matter  of  the  Petition  of  Raquette  Lass  Railwat 
CoMPAKT  under  Section  85,  Railroad  Law,  for  Permission  to 
Cease  Operation  of  its  Railway  During  the  Winter  Season 

Case  Ko.  6596 
(Public  Service  CommiBiion,  Becond  District,  December  S,  1918) 

Wliat  railroads,  nujr  cease  oper&tlons  In  winter. 

Snffidracy  of  notice  to  be  siven  for  cuch  temporary  cessatian  of  operation. 
An  appUcation  to  cease  winter  operation  of  a  railroad  ia  not  hd  appli- 
cation to  abandon  but  rather  to  continue  operation  in  a  modifled  manner, 
and  therefore  the  decisions  regarding  tbe  right  to  abandon  do  not  applv. 
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Under  Mctiou  8S  of  the  R&ilroAd  L&w  certain  duaea  of  riilroads  therein 
speciflcallf  described  may  by  duly  aeeurlng  penniHaion  at  the  Public 
Service  Commianon  ceaae  winter  oparationa  for  a  period  not  exceeding 
•ercD  montha  in  one  year. 

Such  an  aiqplication  ahould  be  made  early  enough  to  give  reasonable 
notice  to  those  Intere«t«d  in  ftU-the-year-'ronnd  operation,  particularly 
where  the  railroad  has  been  theretofore  operated  during  the  whole  year. 
Held,  that  the  real  buiiness  of  the  applying  railroad  is  a  summer  traffic 
but  that  during  the  winter  of  I&1S-19I#,  to  meet  exceptional  features 
with  respect  to  its  operation  during  that  particular  seaaon,  the  a^tUca- 
tion  ahould  be  denied  because  of  the  fact  that  wreral  wood  pulp  con- 
tractors depend  upon  the  winter  operation  of  this  road  during  191S-1019 
to  enable  them  to  complete  their  eontraeta  for  the  delivery  of  some  8,000 
eorda  of  pulp  wood  at  fifteen  dollars  and  seventy-five  cents  per  cord.  Tia 
proposed  stoppage  of  operation  by  a  railroad  company  that  has  conducted 
winter  operatitMi  in  the  pait  la  certainly  not  such  a  condition  at  ahippen 
and  wood  pulp  contractors  ahould  be  expected  to  take  into  account  iriien 
making  their  contracts.  Were  it  customary  for  those  roads  to  cease 
operation  during  winter  months  the  rule  would  be  different.  Public 
necessity  and  convenience  must  be  taken  Into  consideration,  but  the  rail- 
road should  have  reasonable  compensation  for  meeting  the  requirements 
of  winter  operations.  The  Commission  on  its  own  initiative,  with  thti 
■ubject  in  view  of  requiring  winter  operations,  will  give  a  hearing  to 
take  evidence  and  fix  emergNicy  rates  on  thii  road  for  the  winter  of 
1918-1010, 

John  K.  QTaves,  and  ViBsoher,  Whalen  &  Austin  (by  Mr. 
Austin),  for  the  applicant 

Frank  L.  Bell,  for  the  International  Paper  Company. 

Theodore  L.  Cross,  for  residents  of  Inlet,  Raquette  Lake,  and 
surrounding  country,  and  for  the  Eagle  Nest  Country  Club. 

George  N.  Ostrander,  for  Patrick  Moynihan  and  D.  B.  Moyni- 
ban. 

Robert  F.  Livingston,  for  Mr.  Bryers. 

Fennell,  Commissioner. —  This  petition  waa  filed  September 
30,  1918.  Hearings  were  held  on  October  eighth  and  October 
thirtieth,  and  briefs  were  thereafter  filed. 

The  petition  of  the  Raquette  Lake  Railway  Company  asks 
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that  it  be  pennitted  to  ceaee  operation  of  its  railro&d  from 
Ifovember  1,  1918,  to  May  31,  1919,  inclusive,  and  thereafter 
in  each  year  during  the  same  months.  The  railroad  line  extends 
from  Carter  (formerly  Clearwater,  Herkimer  county)  to 
Baquette  Lake,  Hlamilton  county,  a  distance  of  approximately 
18  13/100  miles. 

The  New  York  Central  Bailroad  Company  owns  the  stock  of 
the  Raquette  Lake  Railway  -Company  and  also  operates  the 
Raqnette  Lake  railway  under  an  agreement  terminable  on  sixty 
days'  notice. 

The  Baquette  Lake  railway  was  taken  over  December  27,  1917, 
by  the  National  Director  of  Railroads,  and  was  relinquished  by 
him  June  29,  1918.  While  the  railroad  was  operated  by  the 
National  Director  the  railroad  wage  increase  occurred.  On 
Jime  25,  1918,  rates  on  this  railroad  were  increased  about 
25  per  cent. 

The  New  York  Central  Railroad  Company  operated  the 
Raquette  Lake  railway  as  a  feeder.  The  passenger  rate  on  the 
Raquette  Lake  railway  was  five  c^its  per  mile,  but  the  New 
York  Central  Railroad  Company  allowed  it  an  additional  five 
cents  per  mile  on  through  tickets.  This  practice  was  discontinued 
by  the  National  Director  July  1,  1918. 

Bearding  the  National  Director  as  acting  within  the  .scope 
of  his  authority  in  relinquishing  the  control  and  operation  of  the 
Raquette  Lake  railway,  and  ctmceding  the  Raquette  Lake  railway 
will  make  a  substantial  loss  for  its  yearly  operation,  should  we, 
to  save  a  portion  of  the  loss,  permit  a  winter  suspension  ? 

The  first  question  raised  is  as  to  whether  or  not  the  Raquette 
Lake  railway  operates  a  railroad  which  comes  within  the  pui^ 
view  of  section  86  of  the  Railroad  Law.  That  section  provides 
as  follows : 

"  Certain  railro(^8  may  cease  operation  in  winter. —  The 
directors  of  any  railroad  corporation  operating  a  railroad  con- 
Atmcted  and  used  principally  for  transporting  lumber  or  ores, 
during  the  summer  months,  or  for  summer  travel,  may,  by  a 
resolution  duly  passed  at  a  meeting  thereof,  apply  to  the  public 
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service  conuniBsioD  for  permission  to  cease  the  operation  of 
their  road  during  the  winter  season,  for  a  period  not  exceeding 
seven  months  in  any  one  year,  specifying  the  date  of  such  sus- 
pension, and  the  date  of  the  reopening  thereof;  and  such  com- 
mission may,  in  its  discretion,  malce  an  order  granting  the  appli- 
cation wholly  or  in  part,  and  thereupon  such  railroad  corpora- 
tion shall  be  relieved  of  the  duty  of  operating  its  road  during  the 
period  specified  in  the  order.  A  copy  of  such  order  shall  be 
posted  in  all  depots  and  at  the  termini  of  such  railroad,  and 
published  in  every  newspaper  in  each  town  in  any  part  of  which 
such  road  shall  be  constructed  at  least  four  weeks  prior  to  the 
date  of  such  suspension." 

The  language  of  the  section  describes  the  kind  of  railroad 
that  may  ceaso  operation  as  being  one  "  constructed  and  used 
principally  for  transporting  lumber  or  ores,  *  »  *  or  for 
summer  travel."  It  may  be  that  when  the  section  was  origin- 
ally enacted  the  summer  transportation  of  freight  consisted 
largely  of  lumber  and  ores,  and  the  passenger  traffic  was  largely 
summer  travel.  The  character  of  the  freight  hauled  is  not  very 
material  within  the  real  meaning  of  the  section.  The  question 
is,  when  is  it  hauled?  The  real  business  of  this  railroad  is  in 
fact  a  summer  business.  This  being  so,  the  question  directa 
itself  to  the  discretion  of  the  Commission.  If  the  railroad  can 
afford  to  carry  a  summer  traffic  but  will  make  a  large  annual 
loss  if  it  is  compelled  to  operate  the  year  'round,  there  will 
eventually  develop  a  situation,  because  of  this  continuous  loss, 
that  will  require  the  giving  up  of  the  railway  operation  entirely, 
both  summer  and  winter.  Unless  the  whole-year-'round  operation 
can  be  made  reasonably  remunerative,  then  it  ought  to  be  so 
limited  in  its  winter  operation  that  the  summer  service  may 
be  maintained.  Continuous  unprofitable  operation  of  railroads 
cannot  be  required,  nor  would  it  he  desirable  that  such  operation 
should  be  required.  An  administrative  order  of  a  rt^ulating 
Commission  cannot  alter  an  economic  law.  Unless  railroads  are 
reasonably  remunerative  they  must,  sooner  or  later,  stop  operating. 

We  think  that  the  operation  of  this  railroad  comes  within  the 
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purview  of  section  85,  but  the  decision  herein  will  cover  only 
the  winter  of  1918-1919  aa  there  are  exceptional  features  with 
respect  to  its  operation  during  thia  coming  winter,  and  also 
because  it  has  been  the  practice  of  the  Comraifision  to  grant  sus- 
pension for  one  winter  only,  requiring  the  company  to  make  a 
new  petition  for  the  next  winter. 

Counsel  for  petitioner  contends  that  a  railway  company  has  a 
le^l  right  to  refuse  to  operate  a  non-paying  railroad,  and  cites 
authorities  to  support  his  contention. 

It  is  true  that  a  railway  company  may  refuse  to  operate,  in  the 
absence  of  a  franchise  clause  compelling  operation,  a  railroad 
that  ia  losing  money.  Counsel's  conclusion,  though  sound,  has 
no  bearing  on  the  point  at  issue  here.  This  is  not  an  application 
to  cease  operation  and  abandon,  but  rather  an  application  to 
continue  to  operate  bat  in  a  modified  manner.  This  queation 
addresses  itself  not  to  the  right  to  cease  operation  but  to  the 
right  to  modify  its  method  of  operation.  That  right  rests  in  the 
discretion  of  the  Public  Service  Commission. 

The  question  has  been  raised  as  to  the  losses  claimed  by 
petitioner,  it  being  asserted  that  many  large  items  properly 
chargeable  to  investment  have  been  charged  to  operation.  It  is 
not  necessary  to  the  disposition  of  the  instant  case  to  discuss 
the  proper  placing  of  the  items  so  charged.  These  questions  may 
be  determined  in  the  rate  case  hereinafter  mentioned. 

Some  rather  unusual  conditions  appear  with  respect  to  the 
proposed  closing  during  the  winter  of  1918-1919  which  make 
it  necessary  to  take  into  consideration  matters  which  ordinarily 
might  not  be  present  in  a  case  of  this  character. 

Pulp  wood  contractors  have  contracted  to  deliver  f.  o.  b.  cars  on 
this  line  large  quantities  of  pulp  wood  during  the  winter  of  1918- 
1919.  One  concern  alone  has  a  contract  for  about  4,500  cords  of 
pulp  wood  at  fifteen  dollars  and  seventy-five  cents  per  cord  which 
must  come  out  over  this  railroad.  This  wood  should  be  hauled 
this  winter  and  cannot  be  so  hauled  unless  this  road  operates. 
The  Pulp  and  Paper  Company  to  which  this  wood  is  contracted 
has  written  as  follows: 

Stati  Dot.  Rbpt.— Vot.  18        21 
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"  October  31,  1918. 
"  PubUe  Service  Commtsmon  for  the  Second  District,  Albany, 
N.  T.: 
"  Qbntlbmkn. —  In  the  matter  of  the  petition  for  clraing  dur- 
ing the  winter  of  the  Kaquette  Lake  Railway,  we  heg  to  state  that 
we  have  a  contract  for  sereral  thousand  cords  of  pulp  wood, 
made  with  Ereuzer  and  Tiffai^,  of  Inlet,  and  it  is  of  the  greatest 
importance  that  this  wood  be  shipped  to  ue  during  the  coming 
winter.  We  have  depended  apon  this  supply  coming  to  us  in 
order  to  keep  our  plajit  in  operation  and  we  trust  you  will  see  to 
it  that  this  road  is  kept  open  so  that  E.  &  T.  can  make  the  delir- 
eries  which  they  have  agreed  to  do. 

"  Tours  truly, 
**  OswKoo  Falls  Pdlp  &  Papeb  Compaht, 

"  H.  L.  Paddock,  PreaidetU." 

Another  pulp  wood  contractor  is  under  contract  to  deliver 
3,500  cords  of  pulp  wood  "  during  the  season  of  1918-1919.*' 
Practically  all  of  this  pulp  wood  has  been  out,  peeled  and  piled 
ready  for  hauling  to  the  railroad  when  the  snow  fall  is  heavy 
enough  to  make  hauling  possible.  This  wood  is  vrorth  about 
eighteen  dollars  a  cord,  peeled,  and  must  be  brought  out  over 
this  railroad  this  winter.  Smaller  contractors  who  have  to  use 
this  railroad  must  meet  the  same  conditions. 

There  are  several  huindred  people  who  have  their  all-the-year- 
'round  homes  at  difFer^it  points  on  this  railroad. 

From  the  above  it  will  be  seen  that  there  must  be  a  loss  to  the 
railroad  company  if  it  operates  this  winter,  and  there  must  be 
loss  to  others  if  it  does  not  operata  In  view  of  the  facts  that 
the  road  in  the  past  has  continued  operations  during  the  winter, 
that  it  was  taken  under  Federal  ccoitrol  December  27,  1917,  was 
relinquished  June  29,  1918,  and  that  this  proceeding  was  com- 
menced by  the  filing  of  a  petition  September  30,  1918,  the  hear- 
ings finished  October  30,  1918,  and  the  questions  submitted  by- 
briefs  after  that  date,  it  would  seem  that  the  railroad  company 
now  be  permitted  to  transfer  its  operating  losses  to  pulp  wood 
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contractors  aad  otbers  who  have  made  subBtantial  contracts  and 
Wsiness  arrangementfl  relying  on  continuation  of  a  status  which 
has  80  long  obtained.  We  think  the  road  should  not  cease  opera- 
tion during  the  winter  of  1918-1919,  but  we  also  hold  that  if 
the  petitioning  company  seea  fit  to  make  an  application  early  in 
1919  to  cease  operation  in  the  winter  of  1919-1920  that  this 
decision  shall  have  no  infiuence  on  the  disposal  of  that  applica- 
tion. 

Counsel  for  petitioner  relies  on  the  case  of  Southern  Pacific 
Company  t.  Interstate  Commerce  Commission,  219  TJ.  S.  483. 
In  that  case  a  carrier  having  established  low  rates,  and  shippers 
having  made  contracts  based  upon  those  rates,  the  shippers 
claim.ed  the  carrier  was  estopped  from  raising  its  rates  inasmuch 
as  the  raise  in  rates  would  do  injury  to  the  shippers  who  had 
made  contracts  relying  upon  such  rates,  and  that  the  raise  would 
do  further  injury  to  them  in  that  they  could  not  compete  with 
other  territories  under  such  higher  rates.  The  increase  in  rates 
was  sustained. 

Shippers  are  presumed  to  ^now  that  rates  to  be  adequate  mnst 
change  to  meet  changing  conditions.  When  they  make  contracts, 
in  advance,  for  deliveries  based  upon  any  given  rate,  th^  do 
so  at  their  own  risk.  But  this  rule  can  hardly  be  authority  for 
the  proposition  that  a  railroad  will  cease  operation  altogether 
for  a  period  of  eight  months.  Such  a  stoppage  of  operation  by 
a  railroad  that  has  conducted  winter  operations  in  the  past  is 
certainly  not  such  a  condition  as  shippers  and  pulp  wood  con- 
tractors should  take  into  account  when  making  their  contracts. 
If  it  was  customary  for  this  road  to  cease  operations  during  the 
winter  months,  the  rule  would  be  diflferent. 

In  addition  to  the  pulp  wood  contractors,  there  is  the  public 
convenience  and  necessity  as  represented  in  the  freight  and  pas- 
senger demands  of  the  hundreds  of  residents  who  live  at  different 
points  along  this  railroad.  Public  necessity  and  convenience' 
must  be  taken  into  consideration,  hut  the  railroad  should  not  be 
ordered  to  meet  such  requirements  without  reasonable  compensa- 
ti<m.     The  suggestion  was  made  on  the  hearing  that  the  pulp 
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wood  ratea,  freight  rates  and  passenger  rates  be  adjusted  upward 
to  Iielp  meet  the  losses  for  the  winter  of  1919-1920.  The  peti- 
tioner insisted  that  po  rates  could  be  made  in  excess  of  tte  ones 
now  established;  that  the  federal  authorities  would  not  file  any 
such  rates  as  parts  of  through  rates,  and,  therefore,  they  would 
not  be  effective  legal  rates  and  would  not  be  collectible. 

The  National  Director  having  relinquished  the  Eaquette  Lake 
railway,  and  its  request  to  cease  winter  operations  being  denied 
by  this  Commission,  it  must  be  a  clear  proposition  of  law,  as 
well  as  a  sound  governmental  proposition,  that  if  this  Commis- 
sion has  the  power  to  refuse  a  request  for  winter  suspension  of 
operation,  which  amounts  to  an  order  for  winter  operation,  it 
certainly  has  the  power  and  the  duty  to  fix  rates  consonant  with 
such  winter  operation.  Otherwise,  we  have  the  power  to  compel 
a  method  of  railroad  operation  suitable  for  the  public  convenience 
and  necessity  and  still  have  not  the  power  to  preserve  and  con- 
tinue railroad  operation  itself  by  proper  rates.  The  owners  of 
the  railroad  are  also  a  part  of  the  public  and  their  rights  are 
aititled  to  the  same  consideration  as  the  rights  of  those  of  the 
more  numerous  public  that  pays  rates. 

The  Commission,  on  its  own  initiative,  in  view  of  requiring 
winter  operation,  will  give  a  hearing  to  take  evidence  and  fix 
emergency  rates  on  the  Baquette  Lake  railroad  for  the  winter 
of  1918-1919. 

Hill,  Chairman,  Ibtinb  and  Chbnbt,  Commissioners,  concur ; 
Barfaite,  Commissioner,  not  present. 

In  accordance  with  the  forgoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

i  By  the  Couuisbioh. —  On  the  facts  found  and  for  the  reasons 
stated  in  the  opinion  accompanying  this  order  the  application 
of  the  Raquette  Lake  Railway  Company  for  permission  to  cease 
operation  of  its  railroad  from  November  1,  1918,  to  May  31, 
1919,  inclusive,  and  between  the  same  dates  in  each  year  there- 
after, is  dotied. 
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In  the  Matter  of  the  Petition  of  Dditkibk  Stbzet  Railway, 
Leased  to  Buffalo  ahd  Lake  Ekib  Tbactios  Company  and 
Operated  by  the  Receiver  of  the  Traction  Company,  under 
Section  184  of  the  Railroad  Law  for  Approval  of  a  Declara- 
tion of  Abandonm^it  of  Portions  of  the  Conatnicted  Route  of 
eaid  Railway  in  the  City  of  I>imbirk 

Case  No.  6149 

(Public  Service  Ctunmisaiou,  Second  District,  December  10,  1918) 

It  i>  not  wit]iin  tbe  prorince  of  the  PnUic  Scrrico  Commlsaion  to  deteimiiw 
whether  a  leceiTer  ihoiUd  bo  permitted  to  abandon  any  of  the  property 
coming  into  hla  hands,  as  that  ia  a  matter  for  the  Supreme  Court  to 
determine  upon  an  application  made  to  it  on  due  notice. 

The  applicatioii  herein  ia  made  hj  tbe  temporarj  receiver  of  the  Buffalo 
and  Lake  Erie  Traction  Company  appointed  in  a  foreiJoHure  action,  and 
the  question  arieea  whether  as  a  matter  of  law  he  ihould  be  permitted 
to  abandon  any  of  the  property  which  comes  into  his  hands,  the  applica- 
tion being  for  the  approval  of  a  declaration  of  abandonment  of  a  portion 
of  the  tracks,  franchiaeB  and  operation  of  the  cars  of  the  said  railroad 
company.  Permiseion  to  abandon  a  part  of  a  street  car  line  within  the 
limita  of  a  city,  and  thereby  prevent  the  citlEens  from  receiving  the  bene- 
fit of  service,  should  not,  of  course,  be  permitted,  without  protecting  the 
interesta  of  the  city  in  every  possible  way.  It  ia  not  the  province  of  the 
Commission  to  pasa  upon  the  question  of  law  as  to  whether  the  receiver 
should  be  permitted  to  abandon  any  of  the  property  coming  Into  his 
hands,  and  it  will  be  left  for  the  determination  of  the  Supreme  Court 
Upon  an  applicatitm  made  to  it  on  notice.  In  the  opinion  of  the  Com- 
mission, the  receiver  should  be  permitted  to  abandon  tbe  operation  of 
the  road.  The  said  declaration  of  abandonment  approved,  provided  cer- 
tain moneys  due  the  city  are  paid,  and  the  receiver  of  the  company 
granted  leave  to  apfdy  to  the  Supreme  Court  for  permission  to  abandon 
part  of  the  road. 

Kenefick,  Cooke,  Mitchell  &  Bass  for  the  Dunkirk  Street  Rail- 
way Company, 

Thomas  J.    Cummings  and  C.   W.   Woodin  for  MerchantB 
Exchange  of  Dunkirk,  Dunkirk  Real  Estate  Exchange,  and  others. 

Lyman  A.  Kilbum,  for  the  ci^  of  Dunkirk. 
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Babhiti,  GommissioneT. —  This  is  an  application  by  the 
temporaiy  receiver  of  the  BufFolo  and  Lake  Erie  Traction  Com- 
pany for  the  approval  of  a  declaration  of  abandonment  of  a  por- 
tion of  the  tracks,  franchisee,  and  operation  of  the  cars  of  the 
Dunkirk  Street  Railway  Company.  The  receiver  has  control  of 
the  Dunkirk  Street  Railway  Company  by  reason  of  the  fact  that 
as  receiver  he  owns  and  has  possession  of  all  of  the  stock  of  the 
company. 

The  receiver  in  this  case  is  a  temporary  receiver  appointed 
in  a  foreclosure  action,  and  there  is  some  question  whether  as  a 
matter  of  law  he  can  or  should  be  permitted  to  abandon  any  of 
the  proper^  which  comes  into  his  hands.  Paige  v.  Schenectady 
Railway  Co.,  178  N.  Y.  102,  and  caaes  therein  <ated.  It  ie  not 
the  province  of  this  Commission  to  pass  upon  that  point,  and  it 
will  be  left  for  the  determination  of  the  Supreme  Court,  of 
which  court  the  receiver  is  an  officer,  upon  an  application  made 
to  it  upon  notice. 

In  the  opinion  of  the  Commission  the  receiver  should  be  per- 
mitted to  abandon  the  operation  of  the  road.  An  appraisal  of 
the  property  used  for  city  service  by  an  expert  of  the  Comrois- 
aion  shows  the  value  to  be  $148,367.  This  property  shows  an 
income  from  operation  of  only  $5,708.20,  and  a  deficit  according 
to  the  last  figures  furnished  of  $15,768.60  per  year.  Certainly 
the  receiver  should  not  be  compelled  to  bear  this  expense.  It  is 
a  serious  matter  for  a  city  to  be  without  street  car  service,  and 
the  Commission  hesitates  to  take  its  contemplated  action  with- 
out in  every  possible  way  guarding  the  interests  of  the  munici- 
pality. This  proceeding  has  been  held  for  a  long  period  of  time 
in  the  hopes  that  the  city  might  find  some  one  willing  to  take 
the  line  from  the  receiver,  who  has  offered  to  dispose  of  the  road 
at  practically  a  nominal  figure,  but  nothing  has  been  accom- 
plished. Even  now  the  receiver  should  not  be  permitted  to  destroy 
the  property  without  a  further  opportunity  to  procure  a  company 
or  individual  willing  to  assume  the  burden  of  running  the  road. 

The  road  is  also  indebted  to  the  city  in  a  considerable  amount 
for  taxes  and  assessments.      Some  provision  should  be  made 
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whereby  the  city  can  be  aBsured  that  it  will  receive  its  money, 
and  the  receiver  has  promised  to  take  such  action. 

Hill,  Chairman,  Irvine  and  Chenqr,  Commissioners,  concur; 
Fennell,  Commieaioner,  not  present. 

In  accordance  with  the  foregoing  opinion,  the  ConuniBsicm  on 
the  same  day  made  the  following  order: 

By  thb  CoMMiBSio^T. —  The  Dunkirk  Street  Kailway  Company 
having  made  an  application  to  this  Conmussion  by  petition  dated 
the  31st  day  of  July,  1917,  and  by  supplemental  petition  dated 
the  16th  day  of  April,  1918,  for  an  approval  of  a  declaration  of 
abandonment  of  certain  portions  of  its  railroad  therein  described 
and  said  application  having  come  on  to  be  heard  before  Commis- 
sioner Barhite  in  the  city  of  Dunkirk  and  at  the  office  of  the  Com- 
mission in  the  city  of  Buffalo  at  which  time  Messrs.  Kenefick, 
Cooke,  Hitchell  &  Bass  appeared  for  the  Dunkirk  Street  Kailway 
Company;  Lyman  A.  Kilbum,  Esq.,  appeared  for  tiie  city  of 
Dunkirk,  and  Thomas  J.  Cummings,  Esq.,  and  C.  W.  Woodin, 
Esq.,  appeared  for  the  Merchants  Exchange  of  Dunkirk  and  tax- 
payers generally  in  opposition,  and  it  appearing  to  the  Commis- 
8i<m  that  the  deficit  arising  from  the  operation  of  the  road 
amounts  to  more  than  $15,000  per  year. 

Ordered,  That  the  declarations  of  abandonment  duly  adopted 
by  the  board  of  directors  and  by  the  stockholders  of  the  Dunkirk 
Street  Railway  Company  on  the  30th  day  of  July,  1917,  and  on 
the  Ist  day  of  August,  1918,  respectively,  be  and  the  same  are 
hereby  aj^roved  upon  the  fulfillment  of  the  conditions  hereinafter 
provided. 

Further  ordered.  That  the  Dunkirk  Street  Railway  Company 
shall  give  to  the  city  of  Dunkirk  security  to  the  effect  that  said 
railway  company  will  pay  to  said  city  all  taxes  and  assessmeuta 
now  due  or  to  become  due  to  said  city  from  said  company,  said 
security  to  be  approved  as  to  its  sufficiency  by  the  common  council 
of  said  city  and  as  to  form  by  the  corporation  counsel  or  other 
law  officer  of  said  city. 
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Further  ordered,  That  the  receiver  of  the  Buffalo  and  Lake 
Erie  Traction  Company  may  apply  to  the  Supreane  Court  for 
permiasion  to  abandon  that  part  of  the  road  belonging  to  the 
Dunkirk  Street  Railway  Company  described  in  the  petition  of 
said  company  addressed  to  the  CommisBiou  and  dated  July  31, 
1917,  and  in  the  supplemental  petition  dated  April  16,  1918, 
and  that  the  usual  notice  of  motion  upon  said  application  shall 
be  given  to  the  said  city  of  Dunkirk. 

Further  ordered,  That  when  said  road  shall  be  abandoned 
said  receiver  may  abandon  the  operation  of  cars  thereupon  but 
ehall  not  remove  the  tracks  or  other  apparatus  belonging  to  said 
road  until  the  further  order  of  this  Commission. 

Further  ordered,  That  this  order  shall  only  take  effect  upon 
filing  with  this  Commission  satisfactory  proof  that  security  has 
been  given  to  the  city  of  Dunkirk  for  the  payment  of  any  taxes 
or  assessments  due  or  to  become  due  said  city,  and  that  the  same 
has  been  approved  as  hereinbefore  provided,  and  a  certified  copy 
of  an  order  of  the  Supreme  Court  granted  upon  notice  as  herein- 
before provided. 

Further  ordered.  That  the  temporary  receiver  of  the  Buffalo 
and  Lake  Erie  Traction  Company,  lessee  of  the  Dunkirk  Street 
Railway  Company,  shall  within  ten  days  after  his  receipt  of 
this  order  notify  the  Commission  whether  the  order  is  accepted 
and  will  be  obfiyed. 
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In  the  Matter  of  the  Complaint  of  the  Vili^qb  of  Middlb- 
poET,  Niagara  County  (by  its  President),  Habeiet  De  Lano 
JvDBOK,  Fbakk  M.  Smith,  Theodobb  J,  Dosch,  Albbrt  E, 
Smith,  and  Chaklks  H.  Hattsee  against  The  New  York 
Cewtbal  Eailboad  Oompant  as  to  a  Culvert  in  Said  Village 
nnder  Said  Bailroad 

Case  No.  6536 

(Public  Service  Conuniuion,  Second   District,   December   10,   1918) 

Ciicnmstancea  nnder  which  the  Public  Service  ConuDiHSion  hu  no  Jnriadlction 
to  entertxin  an  appUcatlon  to  compel  a  railioad  company  to  onlaise  a 

Ilie  oomplkint  herein  ii  brought  by  the  village  of  Middleport  aod  cer- 
tain individual  property  owners  in  laid  village  to  secure  an  order  under 
which  the  New  York  Central  Bailroad  Company  shall  be  cconpelled  to 
enlai^  a  culvert  in  aaid  village  under  esid  railroad.  It  ia  alleged  by 
the  coroplaiBanta  that  the  said  culvert,  which  is  in  an  embankment  con- 
otructed  to  take  care  of  the  flow  of  a  natural  watercourse,  has,  by 
reason  of  changed  conditions  in  the  watershed  of  the  stream,  become 
inadequate  to  carry  off  the  flow,  and  they  ask  the  CommisBion  to  compel 
the  railroad  to  enlarge  the  culvert.  On  the  other  hand,  the  company 
claims  that,  having  aaee  restored  the  watercourse  intersected  by  this 
road  "  to  its  former  ertate,  or  to  such  state  as  not  to  have  unnecessarily 
impaired  Its  usefulness,"  it  has  complied  with  the  statutory  require- 
ments, and  that  it  cannot  be  compelled  to  make  any  alterations  which 
changed  coudiUoni  show  to  be  necessary,  and  further  insists  that  the 
Commiaeion  has  no  jurisdiction  over  the  subject  matter.  Eeld,  that 
the  jurisdiction  of  the  Public  Service  Commissions  Law,  as  laid  down 
by  the  Court  of  Appeals,  so  far  as  concerns  the  question  here  raised, 
applies  only  to  the  regulation  of  the  construction,  maintenance,  equip- 
ment, terminal  facilities  and  operations  of  railroads  in  such  respect 
only  aa  ailect  the  transportation  of  persons  and  property  by  the  rail- 
road. The  question  herein  involved  Is  not  of  public  int«reBt  which  U 
related  to  the  public  functions  of  the  railroad  sa  a  transporting  agent 
of  persons  or  property.  Any  rights  that  the  complainants  [wssesa 
against  the  railroad  company  are  of  a  private  character,  which  must  be 
prosecuted  in  the  conrta,  and  the  complaint  herein  must  be  dismissed. 

Oeo-:^  D.  JadBon,  for  complainants. 

Maurice  C  Spratt,  for  respondent 
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Hill,  Chairman. — The  complainant  village  of  Middleport  ib 
a  municipal  corporation;  the  other  complainanta  are  owners 
of  pi-oper^  in  said  village.  The  complaint  prays  tliat 
the  respondent  be  required  to  widen  a  certain  stone 
culvert  which  passes  under  its  tracks  where  they  ran 
on  an  embankment  through  the  village  of  Middleport. 
The  culvert  in  question  was  constructed  about  fifty  years 
ago,  is  about  eleven  feet  in  width,  and  carries  the  waters  of  an 
unnavigftble  stream  known  as  Middleport  creek  through  the  em- 
bankment and  under  the  tracks.  The  railroad  company  claims 
that  the  proposed  enlai^ement  would  cost  from  $30,000  to 
$40,000. 

It  appears  that  up  to  nine  or  ten  years  ago  the  culvert  fully 
served  its  purpose,  but  that  about  that  time  the  waters  became, 
and  havi3  since  continued  to  be,  troublesome  by  clogging  the  cul- 
vert with  water  and  ice  two  or  three  times  each  season  during 
periods  of  floods,  resulting  in  a  serious  backing  of  water  whicli 
floods  and  injures  the  lands  and  buildings  above  the  culvert  and 
also  to  some  extent  certain  of  the  village  streets.  It  also  appears 
clearly  that  the  reason  for  the  change  in  the  action  of  the  waten 
of  the  stream  is  that  the  watershed  above  the  railroad  has  since 
the  construction  of  the  culvert  undergone  agricultural  develop- 
ment by  the  cutting  off  of  timber  and  the  drainage  of  swamps: 
this  has  resulted  in  the  water  flowing  from  such  improved  lands 
into  the  bed  of  the  creek  with  much  greater  precipitancy  than 
was  the  case  while  the  lands  remained  in  their  original  state  of 
natura 

The  duty  of  the  railroad  to  restore  any  stream  or  water-course 
intersected  I^  its  route  "  to  its  former  state,  or  to  sndi  state  as 
not  to  have  unnecessarily  impaired  its  usefulness,"  is  found  in 
section  21  of  the  Railroad  Law.  The  company  claims  that  this 
duty  once  fairly  perfomed  the  statute  becomea  satisfied  and  it 
is  immune  from  the  duty  of  making  any  alterations  which  changed 
conditions  show  to  be  necessary.  The  complainants,  on  the  odier 
band,  insist  that  the  duty  imposed  hj  the  statute  is  a  continning 
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one,  and  that  these  natural  or  artificial  changes  of  the  conditions 
existing  at  the  time  of  the  original  construction  supervene,  the 
railroad  company  can  be  required,  by  virtue  of  the  statutory 
provision  referred  to,  to  make  such  alterations  as  may  be  neces- 
sary to  adapt  the  culvert  to  the  changed  conditions. 

This  position  of  the  complainants  seems  to  be  abundantly 
supported  by  authority.  People  v.  N.  Y.  C.  R  R.  Co.,  168 
N.  Y.  187;  Hatch  y.  S.,  B.  &  N.  Y.  R.  R  Co.,  50  Hun,  64; 
Cott  v.  Lewiston  R  R  Co.,  36  N.  Y.  214;  Mundy  y.  N.  Y., 
L.  E.  &  W.  K.  R  Co.,  75  Hun,  479. 

Among  other  defenses  the  railroad  company  sets  up  the  claim 
that  the  Commission  has  no  jurisdiction  of  the  subject  matter, 
and  in  view  of  the  disposition  we  feel  impelled  to  make  of  that 
contention,  none  other  of  the  defenses  will  require  examination. 

Section  45  of  the  Public  Service  Commissions  Law,  specifying 
the  general  powers  of  the  Commissions,  gives  them  general  super- 
vision of  all  common  carriers,  "  with  power  to  examine  the  same 
and  to  keep  informed  as  to  their  general  condition  and  the  manner 
in  which  their  lines  are  managed,  not  only  with  respect  to  the 
adequacy,  security  and  accommodation  afforded  by  their  service, 
but  also  with  respect  to  their  compliance  with  all  provisions  of 
law,  orders  of  the  commissions  and  charter  requirements." 
Section  49,  subdivision  2,  requires  that  "  whenever  the  com- 
mission shall  be  of  opinion  •  •  *  that  the  regulations, 
practices,  equipment,  appliances  or  service  of  any  such  *  *  * 
railroad  corporation  in  respect  to  transportation  of  persons 
or  property  within  the  state  are  unjust,  unreasonable,  unsafe, 
improper  or  inadequate,  the  commiBsion  shall  determine  the 
just,  reasonable,  safe,  adequate  and  proper  regulations,  prac- 
tices, equipment,  appliances  and  service  thereafter  to  be  in 
force,  to  be  observed  and  to  be  used  in  such  transportation  of 
persons  and  property,"  etc.  Section  50  provides  that  "  if 
in  the  judgment  of  the  commission  *  *  *  repairs  or  improve- 
ments to  or  changes  in  any  tracks,  switches,  terminals  or  terminal 
facilitiee,  motive  power  or  any  other  property  or  device  used  by 
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any  »  *  *  lailioad  coTporation  *  *  *  in  or  in  connection 
with  the  transportation  of  passengers  or  property  ought  reason- 
ably to  be  made,  or  that  any  additions  should  reasonably  be 
made  thereto  in  order  to  promote  the  security  or  conTcnience 
of  the  public  or  employees  or  in  order  to  secare  adequate  service 
or  facilities  for  the  transportation  of  passengers  or  property,  the 
commission  ehaU  *  *  *  maka  and  serve  an  order  directing 
such  repairs,  improvements,  changes  or  additions  to  be  made,"  etc 

These  provisions  of  the  statutes  were  quite  fully  con^dered 
in  People  v.  Willcox,  200  N".  Y.  423,  and  the  sections  of  the  Pub- 
lic Service  Commissions  Law  above  quoted  were  there  held  to 
apply,  BO  far  as  concerns  the  question  here  raised,  to  the  regula- 
tion of  the  construction,  maintenance,  equipment,  terminal  facili- 
ties, and  operations  of  railroads  in  such  respects  only  as  affect  the 
transportation  of  persons  and  property.  The  object  of  the  l^a- 
lation  is  there  deduced  to  be  the  regulation  of  the  management 
and  of  the  operations  of  common  carriers  in  the  interest  of  the 
public ;  and  while  it  is  claimed  that  that  case  was  decided  on  other 
grounds,  the  question  which  is  here  raised  was  before  the  coujt 
there,  and  we  feel  that  we  must  regard  it  as  authority. 

The  same  question  has  been  considered  by  the  Commissioii 
before  in  the  case  of  Truck  Gardeners  v.  Erie  K,  R,  Co.,  6  P. 
S.  C.  N.  Y.  2d  Dist.  13,  where  the  Commission  dismissed  the 
complaint  for  want  of  jurisdiction;  and  in  a  much  earlier  case 
(1902),  which  is  referred  to  in  the  memorandum  in  the  Truck 
Gardeners  ease,  the  then  Board  of  Railroad  Commissioners,  whose 
powers  were  conferred  by  statutory  provisions  very  similar  in 
their  scope  and  intent  to  those  now  defining  the  powers  of  the 
Commission,  arrived  at  a  similar  conclusion. 

While  it  may  be  claimed  that  the  flooding  of  certain  portions 
of  village  streets  involves  a  public  interest,  it  is  not  an 
interest  which  is  related  to  the  public  functions  of  the 
railroad  aa  concerns  the  transportation  of  persons,  freight, 
or  property,  and  is  therefore  not  a  fact  which  dis- 
tinguishes the  case  for  the  purposes  of  this  determina- 
tion.        The    Commission    has    also    refused    relief    on    juris- 
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dictional  gronnda  where  the  obligation  of  the  railroad  to  prevent 
flooding  waB  contractual  in  its  nature,  Harbeck  v.  P.  R.  R.,  5  P. 
S.  C.  N.  T.  2d  Dial.  213  j  and  while  that  determination  is 
not  strictly  in  point,  it  aerves  to  emphasize  the  view  that  the 
jurisdiction  of  the  Comnuesion  in  cases  of  this  character  is 
limited  to  the  redress  of  grievances  which  relate  directly  to 
the  public  interest. 

It  seems  clear  that  any  rights  which  the  plaintiffs  possess 
against  the  railroad  company  are  of  a  private  character  which 
must  be  prosecuted  in  the  courts,  and  that  the  complaint  must  be 
dismissed. 

Irvine,  Sarhite,  and  Chen^,  Commissioners  concur;  Fennell, 
Commissioner  not  present. 

In  accordance  with  the  foregoing  opinion,  the  commission  on 
the  same  day  made  the  following  order: 

By  the  Comuibsion. — The  president  of  the  village  of  Middle- 
port,  Niagara  county,  and  residents  of  said  village,  having  filed 
with  this  Commission  a  complaint  against  the  New  York  Central 
Railroad  Company,  alleging  that  a  culvert  carrying  said  comr 
pany's  railroad  over  Middleport  creek  in  said  village  is  not  wide 
enough  nor  high  enough  nor  aligned  in  the  right  direction  and, 
therefore,  is  inadequate  in  ordinary  flood  times  to  carry  off  the 
waters  of  the  creek  which  overflow  and  flood  portions  of  Hain  and 
Prancis  streets,  lands  of  complainants  and  basements  of  com- 
plainants' buildings;  and  copy  of  said  complaint  having  been 
served  on  said  company  and  answer  received  from  United  States 
Railroad  Administration,  operating  said  railroad;  and  public 
hearings  on  said  complaint  having  been  held  by  Chairman  Hill  of 
this  Commission  in  Middleport  on  September  27th  and  in  Buffalo 
on  November  16th,  at  which  those  named  above  appeared;  Now, 
after  hearing  evidence  and  arguments  and  this  Commission  find- 
ing for  reasons  stated  in  its  opinion  of  this  date  that  it  has  not 
jurisdiction  to  afford  the  relief  prayed  for,  it  is 

■Ordered,  That  this-  complaint  is  hereby  dismissed  for  lack  of 
jniisdiction. 
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In  the  Mattel  of  the  Complaiot  of  F.  B.  Kaloitbt  of  Chase  Milla, 
SL  Lawrence  County,  againat  Norwood  ahd  St.  Lawbbncx 
Bailroad  Company  as  to  Increased  Freight  Kates 

Also  Complaint  of  the  Company,  in  Its  Answer,  Asking  That  the 
Bates  Be  Sustained 

Case  No.  6618 
(Public  Service  Cominisaion,  Second  District,  December  12,  1918) 
Effect  of  teleue  of  railroad  from  goremment  control  u  to  nte*. 

The  defendant  railroad  is  a  steam  railroad  operating  from  a  place 
called  Norwood  to  Waddington,  in  St.  Lawrence  count;,  wholly  in  New 
York  State.  Ite  operstions  are  all  intrastate,  and  it  is  therefore  under 
the  Jurisdiction  of  thiB  Cotnmiseion.  The  road  was  under  Federal  eoa- 
trol  under  the  proclamation  of  the  President  of  the  United  States,  dated 
December  20,  1917,  but  a  local  freight  tariff  of  class  rates  applying 
between  the  different  Btations  on  the  road,  all  intrastate  rates,  was 
nevertheless  filed  with  the  Commission  by  the  operating  officials  of  the 
road  on  May  ID,  1918.  Held,  that  such  action  fixed  lawful  rates  of 
freight  charges,  whether  the  road  was  under  private  control  or  govern- 
ment control.  Subsequently  the  rates  were  increased  under  the  direc- 
tion of  the  Director-Oeneral  of  Railroads.  Sometime  after  this  the 
road  was  released  from  Federal  control,  and  the  road  has  since  beoi 
operated  by  the  owners  thereof.  Notwithstanding  the  release,  the  com' 
pany  continued  to  charge  and  collect  rates  contained  in  the  Khedule 
operative  while  the  road  was  under  Federal  control.  Held,  also,  that 
there  Is  Involved  in  this  case  no  question  of  the  power  of  the  President 
of  the  United  States  or  the  Director-Qencral  of  Railroads  to  initiate 
or  continue  purely  intrastate  rates;  that  the  road  is  a  common  carrier 
wholly  within  this  State,  and  is  subject  to  the  laws  of  the  State  of  New 
Tork}  that  purely  intrastate  rates  put  into  effect  by  a  railroad  while 
tuder  Federal  control  by  filing  with  the  Interstate  C<nnmerce  Commis- 
sion only,  pursuant  to  general  order  No.  28  of  the  United  States  Rail- 
road Administration,  are  not  legal  in  New  York  after  the  road  it 
returned  to  private  control,  without  complying  with  New  York  statutes 
regulating  the  initiation  and  change  of  rates  of  common  carriera;  c<Hn- 
plaint  sustained  and  defendant  company  directed  to  refrain  frcnn  charg- 
ing or  collecting  the  rates  complained  of. 

George  H.  Bowers,  for  the  complainant, 

W.  J.  Fletcher,  for  the  Norwood  and  St.  Lawrence  Bailroad 
Company. 
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CHBKrr,  OraniniBeioner. — Tbe  Norwood  and  St  Lawrence  Rail- 
road Company  is  a  steam  railroad  operating  from  Norwood  to 
Waddington,  in  St  Lawrence  county,  wholly  in  New  York  State. 
As  its  (^rations  are  all  intrastate  it  is  under  the  jurisdiction  of 
this  Commission. 

The  proclamation  of  the  President  of  the  United  States,  issued 
December  26,  1917,  whereby  he  took  control  of  "  each  and  every 
q^Btem  of  transportation  and  the  appurtenances  thereof  located 
wholly  or  in  part  within  the  boundaries  of  the  continental  United 
States,  and  consisting  of  railroads  and  owned  or  controlled  systems 
of  coastwise  and  inland  transportation  engaged  in  general  trans^ 
portation,  whether  operated  by  steam  or  electric  power,"  is  broad 
enon^  to  include  thia  railroad,  and  it  is  fair  to  assume  that  this 
railroad  was  takai  over  by  the  United  States  OoTemment  at 
that  time,  although  no  contract  was  ever  made  with  the  railroad 
company  for  compmsation  as  provided  by  that  proclamation. 

Notwithstanding  that  the  road  was  under  government  control, 
a  local  freight  tariff  of  class  rates  applying  between  the  different 
stations  on  the  road,  all  intrastate  rates,  was  filed  with  this  Com- 
mission by  the  operating  officials  o£  this  road  on  May  10,  1918, 
effective  June  10,  1918,  known  as  "  P.  S.  C,  2  N.  Y.,  No.  45," 
cancelling  "  P.  S.  C,  2  N.  Y.,  No.  33."  In  this  tariff  the  rates 
between  Norwood  and  Norfolk,  Norwood  and  Baymondville,  Nor- 
folk and  Raymondville,  Raymondville  and  Chase  Mills,  and  Chase 
!MilIa  and  Waddington,  were  fixed  at  four  and  onfr-half  cents  per 
100  pounds  for  fourth  class  and  two  and  one-half  cents  for  the 
fifth  dasa. 

Inamnuch  as  in  the  President's  proclamation  it  was  provided 
"  until  and  except  so  far  as  said  director  shall  from  time  to  time 
otherwise  by  general  or  special  orders  determine,  such  systems  of 
transportation  shall  remain  snbject  *  *  *  to  all  statutes  and 
orders  of  r^;ulating  commissions  of  the  various  states,"  and  the 
action  taken  conformed  with  the  statutes  of  the  State  of  New 
York  and  the  regulations  of  this  Commission  thereunder,  that 
action  fixed  lawful  rates  of  freight  charges,  wheth^  the  road  was 
under  private  control  or  government  control 
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Subsequently,  on  May  25,  1918,  the  Director  G^eral  of  Kail- 
roada  issued  General  Order  No.  28,  -whereby  all  rates  on  govern- 
ment controlled  roada  were  increased  by  filing  schedules  with  the 
Interstate  Commerce  Commission,  effective  June  twenty-fifth,  on 
not  lesa  than  one  day's  notice.  In  obedience  to  this  order,  this 
road  filed  with  the  Interstate  Commerce  Commission  what  it 
termed  "  Special  Supplement  No.  1  to  Local  Class  Rate  Tariff," 
marked  "  Special  Supplement  No.  1  to  I.  C.  C.  No.  40."  This 
tariff  bore  the  following  notation:  "  The  rates  made  effective  by 
this  schedule  are  initiated  by  the  President  of  the  United  States 
through  the  Director  General,  United  States  li^lroad  Adminis- 
tration, and  api^y  to  both  interstate  and  intrastate  traflic.  This 
schedule  is  published  and  filed  on  one  day's  notice  with  the  Inter- 
state Commerce  Commission  under  general  order  No.  28  of  the 
Director  General,  United  States  Kailroad  Administration,  dated 
May  25,  1918,  and  amended  June  12, 1918."  By  this  new  tariff 
the  rates  between  the  stations  named  were  raised,  for  fourth 
class  to  twelve  and  one-half  cents  per  100  pounds  for  fifth 
class  to  nine  cents,  or  about  200  per  cent  for  fourth  class  and  30O 
per  cent  for  fifth  class.  No  copy  of  this  tariff  schedule  was  ever 
filed  in  the  office  of  tbia  Commission,  even  for  our  information, 
as  all  railroads  operating  under  Federal  control  were  advised 
by  the  authorities  to  do. 

Some  time  after  this  was  done  this  railroad  was  released  from 
Federal  control,  in  pursuance  to  that  portion  of  the  President's 
proclamation  which  read  as  follows:  "  By  subsequent  order  and 
proclamation,  possession,  control,  and  operation  in  whole  or  in 
part  may  also  be  relinquished  to  the  owners  thereof  of  any  part 
of  the  railroad  systems  or  rail  and  water  systems,  poaseasion  and 
control  of  which  are  hereby  assumed;"  and  the  road  has  since 
that  release  been  operated  by  the  owners  thereof. 

Notvrithstanding  the  release,  no  tariff  schedule  containing  the 
rates  prescribed  by  the  "  Special  Supplement  No,  1,"  or  any  other 
rates,  was  filed  with  this  Commission,  but  the  company  continued 
to  charge  and  collect  the  rates  contained  therein. 

Complaint  was  made  against  these  rates,  which  was  served  cat 
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the  company,  and  in  its  answer  it  justified  under  the  special  sup- 
plement No.  1,  and  stated  that  the  "  said  tariff  rates  were  initiated 
by  the  President  of  the  United  States,  through  the  Director  Gen- 
eral, United  States  Railroad  Administration,  and  have  his  sanction 
and  approval"  Upon  the  hearing  the  foregoing  facts  were 
developed  on  the  admission  of  the  railroad  company. 

As  this  road  is  uot  now  under  Federal  control,  hut  is  a  ccHumon 
carrier  wholly  within  the  State  of  New  York,  it  is  subject  to  the 
laws  of  the  State  of  New  York  and  under  the  jurisdiction  of  this 
Commission,  and  no  question  of  the  power  of  the  President  of 
United  States  or  the  Director  General  of  Railroads  to  initiate  or 
continue  purely  intrastate  rates  is  involved  in  this  case. 

Section  28  of  the  Public  Service  OommlsaionB  Law  prescribee; 
"  Every  common  carrier  shall  file  with  the  Commission  having 
jurisdiction  and  shall  print  and  keep  open  to  public  inspection 
schedules  showing  the  rates,  fares  and  charges  for  the  transporta- 
tion of  pf^engers  and  property  within  the  state  between  each 
point  upon  its  route  and  all  other  points  thereon." 

Section  29  prescribes:  "Unless  the  Commisaion  otherwise 
oiders  ne  change  shall  bft  made  in  any  rate,  fare  or  charge  or 
joint  rate,  fare  or  charge,  which  shall  have  been  filed  and  pub- 
lished by  a  common  carrier  in  compliance  with  the  requirements 
of  this  chapter,  except  after  thirty  days'  notice  to  the  commission 
and  publication  for  thirty  days  as  required  by  section  twenty- 
eight  of  this  chapter,  $hich  shall  plainly  state  the  changes  pro- 
posed to  be  made  in  the  schedule  then  in  force,  and  the  time  when 
the  changed  rate,  fare  or  charge  will  go  into  effect ;  and  all  pro- 
posed changes  shall  be  shown  by  printing,  filing  and  publishing 
new  schedules  or  shall  be  plainly  indicated  upon  the  schedules  in 
force  at  the  time  and  kept  open  for  public  inspection."  Then 
foilowa  a  provision  permitting  the  Commission  to  allow  changes 
upon  short  notice. 

Section  33  prescribes :  "  No  common  carrier  subject  to  the 
provision  of  this  chapter  shall  after  the  first  day  of  November, 
nineteen  hundred  and  seven,  engage  or  participate  in  the  trans- 
Statk  Dipt.  Bxpt. — ^Vol.  18        22 
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portation  of  passengers  or  property,  between  points  within  the 
state,  until  its  schedules  of  rates,  fares  and  charges  shall  have  been 
filed  and  published  in  accordance  with  the  provisions  of  this 
chapter.  No  common  carrier  shall  charge,  demand,  collect  or 
receive  a  greater  or  less  or  different  compensation  for  transporta- 
tion of  passengers  or  property,  or  for  any  service  in  connection 
therewith,  than  the  rates,  fares  and  charges  applicable  to  such 
transportation  as  specified  in  its  schedules  filed  and  in  effect  at 
the  time." 

Those  sections  state  in  plain  and  unambiguous  language  the 
different  acts  which  must  be  performed  by  common  carriers  in  this 
State  to  initiate  and  change  rates,  and  makes  unlawful  any  other 
rates  than  those  so  established.  Rates  can  not  be  legally  estab- 
lished in  any  other  way. 

The  rates  prescribed  by  this  company  in  its  tariff  schedule 
known  as  "  P.  S.  C,  2  N.  Y.,  No.  45,"  filed  May  10,  1918,  effec- 
tive June  10,  1918,  were  l^ally  established  under  our  law,  and 
have  not  been  legally  changed  while  the  road  has  been  under 
private  control.  No  rates  other  than  those  therein  contained 
have  been  legally  established  since  the  road  was  returned  to 
private  control,  and  no  others  can  be  legally  charged  or  collected. 

The  complaint  should  be  sustained,  and  the  company  ordered 
to  refrain  from  chaining  or  collecting  for  local  freight  between  the 
stations  mentioned  therein  any  rates  other  than  those  contained 
in  its  tariff  schedule  "  P.  S.  C.  2  N.  Y.,  No.  45,"  until  the 
same  can  be  l^ally  changed. 

Hill,  Chairman;  Irvine  and  Barhite,  Commissioners,  concur; 
Pennell,  Commissioner,  not  present 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  the  Commission. — F.  R  Maloney  having  filed  a  com,plaiut 
against  the  local  class  rate  tariff  of  the  Norwood  and  St.  Law- 
rence Railroad  Company,  which  said  complaiot  was  served  upon 
the  railroad  company;  and  the  railroad  cr.nipany  having  answered 
the  complaint;  and  hearing  hnving  been  held  thereon;  and  the 
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Commiasion  having  fotind  the  facts  as  contained  in  an  opinion 
filed  herewith;  it  is 

Ordered,  That  the  complaint  herein  be  sustained  and  the 
Norwood  and  St.  Lawrence  Railroad  Company  is  hereby  ordered 
and  directed  to  retrain  from  charging  or  collecting  for  local 
freight  between  the  various  stations  upon  its  said  railroad  any 
rates  other  than  those  contained  in  its  tariff  schedule  P.  S.  C. 
2  N.  Y.  No.  45  filed  with  this  Commission  May  10,  1918,  effec- 
tive June  10,  1918,  until  such  time  as  other  rates  may  be  legally 
established. 

Further  ordered,  That  the  said  Norwood  and  St.  Lawrence 
Railroad  Company  shall  within  ten  (10)  days  after  receipt  by 
it  of  a  copy  of  this  order  notify  this  Commission  whether  the 
terms  of  this  order  are  accepted  and  will  be  obeyed. 


In  the  Matter  of  the  Complaint  of  Louis  P.  Fdhrmann,  Individu- 
ally and  as  Mayor  of  the  City  of  Buffalo,  against  Intbr- 
KATioNAL  Railway  Company,  as  to  Passenger  Fares  in 
Buffalo 

Case  No.   5825 

(Pablic  Service  Conunisslon,  Second  Diitrict,  December  19.  1918) 

Tbe  Public  Service  Commission  bu  do  jurltdiction  to  fix  or  detennloe  a  imte 
of  pasaenscT  fares  within  tbe  city  of  Buffalo,  where  th«  consent!  and 
Etanta  of  the  city  permit  the  fares  complained  of. 

This  matter  waa  brought  before  the  Commiseion  in  bebetf  of  ilie 
city  of  Buffaio  against  the  International  Railway  Company  to  determine 
a  question  of  paHaeuger  fares  in.  that  city.  Tbe  only  queation  involved 
18  one  of  law  arising  from-  what  ia  known  as  the  Milburn  agreement 
between  the  city  and  the  International  Railway  Company.  In  order  to 
eave  time,  an  action  was  b^un  by  the  company  in  the  Supreme  Court 
to  restrain  the  city  from  proaecuting  the  complaint.  An  answer  to  the 
complaint  was  died  with  the  Commission.  Subsequently  the  Supreme 
Court  discontinued  the  action  against  the  city  and  an  application  was 
made  to  tbe  Commisoion  by  the  railway  company  that  the  answer  to  the 
complaint  communicated  to  the  Commission  be  received  and  filed  and 
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that  the  application  for  the  withdrawal  of  tbe  complaint  be  denied. 
The  motion  of  the  railway  company  for  an  order  directing  the  filing 
of  the  answer  denied,  and  the  motion  on  behalf  of  tbe  citj  for  tlie 
withdrawal  and  discontinuance  of  this  complaint  granted  upon  tbe 
ground  that  the  Public  Service  Commiaeion  hae  no  jurisdiction  to  fix 
or  determine  a  rate  of  fare  to  be  charged  for  the  transportation  of  paa- 
sengers  within  the  city  of  BuiTalo  in  axceaa  of  the  sum  of  five  centa. 

William  S.  Rann,  George  E.  Pierce,  Andrew  Ronan,  for  the 
citj  of  Buffalo. 

Heniy  W.  Killeen,  for  Interaational  Railway  Company. 

By  ths  CouitiBBios. — This  complaint  dated  December  12, 
1916,  was  filed  with  this  Commission  on  December  14,  1918.  It 
allied  that  the  International  Railway  Company  charges  five 
cents  fare  for  adults  and  three  cents  for  children  and  that  these 
rates  are  unreasonable,  and  aeked  this  Commission  to  investigate 
the  matter  and  fix  reasonable  rates.  Rule  3  of  the  rales  of  prac- 
tice of  the  Commission  provides  in  respect  to  such  a  complaint 
aa  this  that  "  Upon  the  presentation  of  a  complaint  the  charges 
in  which  are  of  such  a  nature  aa  to  admit  of  satisfaction  under 
the  provisions  of  subdivision  2,  section  48  of  the  Public  Service 
Commissions  Law,  an  order  will  be  made  and  served  with  a  copy 
of  the  complaint  on  the  person  or  corporation  complained  against, 
requiring  that  the  matters  complained  of  be  satisfied,  or  that  the 
charges  be  answered  in  writing  within  twenty  days  from  the  day 
of  the  service  of  the  order," 

In  this  ease,  however,  it  appeared  that  the  complaint  involved 
a  serious  question  of  law  particularly  in  respect  to  the  pro- 
visions of  what  is  known  as  the  Milbum  agreement  between  the 
city  and  the  International  Railway  Company,  and  instead  of 
serving  the  complaint  on  the  company  under  said  rule  the  Com- 
mission suggested  to  the  city  that  in  the  interest  of  saving  time 
it  and  the  company  could,  perhaps,  agree  upon  a  statement  which 
might  be  submitted  to  the  courts  and  a  determination  of  the 
legal  question  reached  before  this  Commission  should  proceed 
with   the   complaint.      After   correspondence  and   a   conference 
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between  the  CommissioQ  and  representativea  of  the  ci^  and  the 
companj  this  Bu^estion  v&a  followed  and  the  company  com- 
menced  an  action  in  the  Suprwne  Conrt  to  restrain  the  city 
from  prosecuting  the  complaint  and  issue  was  joined  by  the 
interposition  of  a  demurrer  by  the  city;  this  action  was  not 
pressed,  and  with  a  letter  dated  September  14,  1918,  from  the 
attomeiy  for  the  company  there  was  transmitted  to  this  Com- 
mission  an  answer  to  the  complaint,  alleging  that  the  fares 
were  nnreasonable  and  asking  the  Commission  to  fix  higher  rates 
of  fare,  said  letter  stating  that  the  company  was  about  to  apply 
for  a  discontinuance  of  the  action  in  the  Supreme  Couft;  the 
answer  was  returned  to  the  company  by  the  Commission  with  a 
letter  dated  September  18,  1918,  stating  that  inasmuch  as  the 
complaint  had  never  been  sorred  on  the  company  with  instruc- 
tions to  answer,  under  the  rule  quoted  above,  there  was  no 
reason  why  the  company  should  file  an  answer.  Subsequently, 
the  company  moved  the  Commission  for  an  order  directing  that 
the  answer  be  filed  and  such  motion  was  heard  by  the  Commia- 
sion  at  its  office  in  Albany  on  September  26,  1918,  those  named 
above  appearing,  and  at  which  there  was  filed  a  certified  copy 
of  the  order  of  the  conrt  discontinuing  the  said  action  of  the 
company  against  the  city,  there  being  also  filed  with  the  Com- 
mission on  the  same  date  a  certified  copy  of  preambles  and 
resolution  adopted  by  the  council  of  the  city  of  Buffalo  and 
signed  by  the  mayor,  as  follows: 

"  WHBEBAa,  On  the  first  day  of  Fovember,  1916,  the  council 
by  resolution  No.  56,  council  proceedings  1916,  page  2286, 
adopted  the  following:  '  That  the  recommendation  made  by  the 
Ctorporation  Counsel  on  September  6,  1916  (Ko.  137,  pp.  1802 
and  1803)  that  a  proceeding  be  begun  before  the  IHiblic  Service 
Commission  for  the  purpose  of  securing  a  reduction  of  fares 
charged  and  collected  1^  the  International  Railway  Company  in 
the  city  of  Buffalo,  to  such  a  point  as  the  evidence  presented 
to  the  Commission  may  warrant,  be  and  the  same  is  hereby 
adopted;  that  the  Mayor  be  and  he  is  hereby  requested  to  file 
the  neceasary  complaint  with  the  Public  Service  Commission; 
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that  the  Coiporation  Counsel  be  and  he  ia  hereby  directed  to 
prepare  such  oomplaint  for  the  Major's  consideration  and  con- 
venience, and  that  the  Corporation  Counsel  be  and  he  ia  hereby 
authorized  to  make  such  arrangements  and  incur  such  liabilities 
and  expenses  as  may  be  necessary  in  such  proceeding,  provided 
that  no  liability  or  expense  exceeding  in  the  aggregate  $10,000, 
in  addition  to  that  incurred  in  the  defense  of  the  proceeding  for 
a  reduction  of  its  special  franchise  assessment  for  1916  be 
incurred  without  a  report  to  the  Council  showing  the  necessity 
for  such  additional  liability  or  expense,'  and 

"  WiiKKEAs,  Pursuant  to  the  authority  granted  in  the  fore- 
going resolution  the  Mayor  did  on  or  about  the  12th  day  of 
December,  1916,  verify  and  thereafter  file  with  the  Public  Serv- 
ice Commission,  Second  District,  of  the  State  of  New  York  a 
formal  complaint,  and 

"  WuEBEAs,  At  the  suggestion  of  the  Public  Service  Commis- 
sion the  prosecution  of  said  complaint  was  suspended  and  delayed 
pending  the  determination  of  certain  legal  questions  which  would 
be  necessarily  involved  in  a  hearing  upon  said  complaint,  and 

"  Wheebab,  The  International  Railway  Company  did  shortly 
thereafter  commence  an  action  in  the  Supreme  Court  asking  for 
an  injunction  restraining  the  defendant  City  from  expending 
any  money  or  in  any  way  prosecuting  the  complaint  majde  by 
it  to  the  Public  Service  Commission.  The  defendant  interposed 
a  demurrer  and  the  issues  thereby  raised  were  finally  disposed 
of  on  September  23,  1918,  by  an  order  granted  by  Special  Term 
of  the  Supreme  Court  discontinuing  the  action  upon  the  appli- 
cation of  the  International  Railway  Company,  and 

"  Whereas,  Due  to  the  request  of  the  Public  Service  Com- 
mission that  certain  legal  questions  he  disposed  of  before  com- 
mencing any  rate  investigation  or  in  any  way  prosecuting  the 
complaint  theretofore  filed  by  the  Mayor  of  the  ci^  of  Buffalo, 
neither  the  complaint  nor  a  copy  thereof  was  served  upon  the 
International  Railway  Company  with  any  order  or  request  that 
it  answer  the  same,  and 

"  WnsBEAs,  Due  to  conditions  existing  by  reason  of  the  war 
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SOW  in  progress  it  is  deemed  inadvisable,  InexpedieDt  and 
improper  for  both  business  and  patriotic  reasons  to  prosecute  this 
complaint  at  this  time,  tberefore, 

"Resolved,  That  tbe  complaint  heretofore  verified  by  the 
M:ivor  on  the  12th  day  of  December,  1916,  and  filed  with  the 
Public  Service  Commission  on  the  14th  day  of  Decwnber,  1916, 
be  and  the  same  hereby  is  withdrawn,  and  the  action  of  the 
Council,  taken  November  1,  1916,  directing  the  Mayor  to  file 
a  complaint  is  hereby  rescinded." 

and  the  complainant  made  a  motion  which  was  opposed  by  the 
defendant  that  it  be  allowed  to  withdraw  its  complaint,  the  two 
motions  being  heard  together  and  treated  as  one.  Subsequemtly, 
a  further  hearing  on  both  motions  was  held  by  Chairman  Hill 
in  the  city  of  Buffalo  on  November  9,  1918,  and  the  following 
additional  documents  were  received  in  evidence  on  the  part  of  the 
company  in  support  of  its  motion  and  in  opposition  to  the  motion 
of  the  city: 

1.  Certificate  of  incorporation  of  Niagara  Street  Railroad 
Company,  filed  August  10,  1859. 

2.  Certificate  of  incorporation  of  Buffalo  Street  Railroad  Com- 
pany, filed  April  3,  1860. 

3.  Certificate  extending  corporate  existence  of  Buffalo  Street 
Railway  Company,  filed  December  1,   1890. 

4.  Certificate  of  incorporation  of  West  Side  Street  Railway 
Company,  filed  August  18,  1887. 

5.  Certificate  of  incorporation  of  the  Buffalo  Railway  Com- 
pany, filed  December  10,  1890. 

6.  Certificates  of  mergers  of  Buffalo  Street  Railroad  Company, 
Buffalo  East  Side  Street  Railway  Company  and  West  Side 
Street  Railway  Company  with  Buffalo  Railway  Company,  filed 
January  30,  1891. 

7.  Certificate  of  incorporation  of  Crosstown  Street  Railway 
Company  of  Buffiilo,  filed  February  5,  1890, 

8.  Chapter  479  of  the  Laws  of  1866. 

9.  Chapter  131  of  the  Laws  of  1867. 

10.  Chapter  322  of  the  Lavra  of  1868. 
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11.  Chapter  774  of  the  Laws  of  1870. 

12.  Chapter  886  of  the  LawB  of  1871. 

13.  Chapter  370  of  the  Laws  of  1872. 

14.  Chapter  512  of  the  Laws  of  1873. 
16.  Chapter  144  of  the  Laws  of  1879. 

16.  Chapter  204  of  the  La78  of  1882. 

17.  Chapter  240  of  the  Laws  of  1874. 

18.  Chapter  161  of  the  Laws  of  1892. 

19.  The  Milbum  Agreement,  so  called,  beiog  a  contract  between 
the  city  of  IBuSalo,  the  Buffalo  Railway  Company,  the  West 
Side  Street  Railway  Company  and  the  Crosstown  Street  Rail- 
way Company,  which  contract  is  dated  January  1,  1892. 

And  also  i«eolutioD8  of  the  Common  Council  and  the  City  Coun- 
cil of  the  city  of  Buffalo  granting  or  relating  to  consents  to  oper^ 
ate  and  lay  down  street  railways  in  said  city,  aa  follows: 

20.  Proceedings  of  December  26,  1905  (C.  C.  P.  2838,  etc.). 

21.  Proceedings  of  February  3,  1906  (Park  Commissioners). 

22.  Proceedings  of  February  23,  1892  (C.  0.  P.  273). 

23.  Proceedings  of  March  2,  1892  ^C.  C.  P.  331). 

24.  Proceedings  of  December  23,  1895  (C.  C.  P.  2274,  etc). 

25.  Proceedings  of  July  18  and  27,  1896  (O.  C.  P.  1204  and 
1248,  reapectively). 

26.  Proceedings  of  Dosember  26,  1899  (C.  C.  P.  1866). 

27.  Proceedings  of  March  20,  1907  (C.  C.  P.  628). 

28.  Proceedings  of  July  20,  1914  (C.  C.  P.  1573). 

29.  Proceedings  of  September  14,  1914  (O.  C.  P.  1589). 
80.  Proceedings  of  October  11,  1916  (C.  C.  P.  2087). 

31.  Proceedings  of  October  4,  1916  (C.  C.  P.  1991). 

32.  Proceedings  of  May  26,  1914  (C.  C.  P.  1374). 

33.  Proceedings  of  NoTember  29,  1915  (C.  0.  P.  2002). 

34.  Proceedings  of  July  21,  1913  (0.  C.  P.  2454). 

35.  Proceedings  of  July  11,  1892  (C.  C.  P.  1329). 

36.  Proceedings  of  July  26,  1892  (O.  C.  P.  1319). 

37.  Proceedings  of  August  1,  1892  (C.  C.  P.  1381). 

38.  Proceedings  of  September  26,  1892  (O.  0.  P.  1608). 

39.  Proceedings  of  May  15,  1893  (C.  C.  P.  731). 
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40.  Proceedings  of  May,24,  1893  (C.  C.  P.  812). 

41.  Proceedings  of  June  4,  1894  (C.  C.  P.  982). 

42.  Proceedings  of  September  4,  1894  (C.  C.  P.  1422). 

43.  Proceedings  of  June  10,  1895  (C.  C.  P.  lOlO). 

4  k  Proceedings  of  November  24,  1897  (C.  C.  P.  1976,  1980, 
1982,  1985,  2081-2096). 

45.  Proceedings  of  March  29,  1897  (C.  C.  P.  540). 

46.  Proceedings  of  Jnlj  28, 1897  (C.  C.  P.  1375,  1376,  1377). 

47.  Proceedings  of  November  15,  1897  (C.  C.  P.  1841). 

48.  Proceedings  of  November  28,  1898  (C.  C.  P.  1784). 

49.  Proceedings  of  December  12,  1898  (C.  C.  P.  1854);  and 
the  following  additional  docimienta  were  received  in  evidence  on 
the  part  of  the  city  in  support  of  its  motion  and  in  opposition  to 
the  motion  of  the  railway  company: 

1.  Original  franchise  to  Buffalo  Traction  Company. 

2.  Amendment  of  Buffalo  Traction  Company  Grant.  (Common 
Council  Proceedings,  pages  1204  to  1244). 

.  3.  Acceptance  by  Railway  Companies  of  change  in  Buffalo 
Traction  Company  Qrant 

4.  Further  Amendment  to  Buffalo  Traction  Company  Grants, 
(Common  Council  Proceedings  of  1899,  1856). 

5.  The  Buffalo  Traction  Company  Acceptance  of  Amendment 
to  Grant. 

6.  Joint  Agreement  for  Consolidation  International  Railway 
Company. 

7.  Certificate  of  Merger  of  Crosstown  Street  Railway  Com- 
pany of  Buffalo  with  the  International  Railway  Company. 

It  was  stipulated  in  open  Commission  by  counsel  for  the 
respective  parties  that  the  actual  filing  of  the  documentary  evi- 
dence received  herein  be  waived  and  that  in  any  legal  action  or 
proceedings  upon  or  by  reason  of  this  order  the  aforesaid  docu- 
ments need  not  be  returned  by  the  Commission,  but  either  party 
hereto  shall  be  at  liberty  to  use  or  print  in  any  such  action  or 
proceeding  the  whole  or  any  part  of  any  thereof. 

Kow,  upon  reading  and  filing  the  complaint  and  the  proposed 
answer  and  the  documentary  evidence  above  mentioned,  and  after 
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hearing  Mr.  Henry  W.  Killeen  of  counsel  for  the  International 
Eailway  Company  in  favor  of  an  order  that  the  proposed  answer 
of  said  company  be  received  and  filed,  and  in  opposition  to  a  dis- 
continuance or  withdrawal  of  the  complaint,  and  Mr.  George  E. 
Pierce  of  counsel  for  the  complainant  in  opposition  to  such  answer 
being  received  and  filed  and  in  favor  of  an  order  discontinuing 
and  allowing  the  withdrawal  of  the  complaint,  and  after  due 
deliberation  had,  it  is 

Ordered,  that  the  motion  of  the  International  Railway  Com- 
pany for  an  order  directing  the  answer  to  be  filed  be  and  the 
same  is  hereby  denied,  and  that  the  motion  on  behalf  of  the  com- 
plainant that  it  be  allowed  to  withdraw  and  discontinue  its  com- 
plaint be  and  the  same  is  hereby  granted,  and  that  said  com- 
plaint be  and  the  same  is  discontinued  and  this  case  closed  on 
the  records  of  the  Commission. 

And  it  is  further  ordered,  that  this  order  is  made  as  a  matter 
of  law  and  not  as  a  matter  of  discretion,  upon  the  ground  that 
in  view  of  the  terms  of  the  several  consents  and  grants  of  said  city 
to  said  company  or  its  predecessors  in  interest  and  the  several 
agreements  between  said  city  and  said  company  or  its  predecessors 
in  interest  hereinbefore  recited,  the  Public  Service  Commission 
has  no  jurisdiction  to  fix  or  determine  a  rate  of  fare  to  be  charged 
for  the  transportation  of  passengers  within  the  city  of  Buffalo 
in  excess  of  the  sum  of  five  cents. 


In  the  Matter  of  the  Petition  of  AuBrffir  and  Syracuse  Elec- 
tric Railroad  Company  under  Subdivision  1,  Section  49, 
Public  Service  Commissions  Law,  for  Permission  to  Increase 
Passenger  T.pes  ^^^  j^^  j„,^ 

(Public   Service   CommisBion,   Second   DiHtrict,   Deeember  31,   191S] 

Application  of  an  intemiban  traction  company  tor  leave  to  increase  paa- 
senger  farei. 

On  June  25,  1917,  the  Auburn  and  Syracuse  Electric  Bailroad  Cnmpu); 
presented  a  enniplaint  to  the  Commission  alleging  that  the  rates,  fares 
and  charges  chargeable  by  it  under  the  existing  schedule  were  ibsufflcient 
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to  ji«ld  renioiitble  return  upon  the  value  of  the  property  used  in  the 
service  and  were  uojuet  and  unreaHonable.  The  Auburn  and  Syracuse 
Electric  Railroad  Company  operates  an  interurban  electric  railroad 
from  Syracuse  to  Auburn  and  in  addition  a.  local  service  in  the  city  of 
Auburn.  Beld,  that  the  present  ratee  are  inadequate  for  the  service 
rendered  and  are  unjuit  and  unreasonably  low  and  do  not  afford  reason- 
able compensation  for  the  service  rendered ;  that  the  maximum  fare  which 
may  be  charged  for  the  carriage  of  paesengcra  by  the  said  road  in  the 
city  of  Auburn  and  the  Auburn  zone,  including  the  lines  to  Owasco 
lake  and  to  Soule  cemetery,  ahall  be  at  the  rate  of  *ix  cents  per 
passenger. 

Ernest  I.  Edgcomb,  for  the  petitioner. 

Richard  C.  S.  Drummood,  and  Mark  I.  Koon,  Mayor,  for  the 
City  of  Auburn. 

Cheney,  CommiBsioner.— The  Auburn  and  Syracuse  Electric 
Railroad  Company  on  Juno  25,  1917,  presented  a  complaint 
under  section  49  of  the  Public  Service  Commissions  Law,  alleg- 
ing that  the  rates,  fares,  and  chaises  chargeable  by  it  were 
insufHcient  to  yield  a  reasonable  return  upon  the  value  of  the 
property  used  in  the  service,  and  were  unjust  and  unreasonable; 
and  asked  that  the  fare  within  the  city  of  Auburn  and  the  Auburn 
zone  be  fixed  at  oix  cents,  and  that  the  fare  within  the  corporate 
limits  of  the  city  of  Syracuse  be  also  lixed  at  six  cents. 

Pending  the  determination  of  the  case,  the  litigation  was 
carried  on  which  resulted  in  the  decision  of  the  Court  of  Appeals 
in  the  Quinhy  Case,  223  N.  Y.  244,  A  hearing  was  had,  follow- 
ing that  decision,  at  which  it  appeared  that  certain  of  the  local 
franchises  or  concents  under  which  the  road  operated  in  the  city 
of  Auburn  contained  rate  restrictions  which  seemed  to  bring  the 
proceeding  within  the  effect  of  the  doctrine  laid  down  in  that 
ease,  and  further  proceedings  were  stayed  in  the  rate  case. 

On  December  10,  1918,  the  local  authorities  of  the  city  of 
Auburn,  the  common  council,  witt  the  approval  of  the  mayor, 
adopted  a  resolution  waiving  during  the  period  of  (he  war  and 
until  the  general  treaty  of  peace  shall  be  signed  and  become  effec- 
tive, and  for  a  reasonable  time  thereafter,  the  provisionti  of  all 
franchises  oi  consents  under  which  the  road  is  being  operated  in 
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the  city  of  Auburn  relating  to  rates  of  fare,  and  eubmitting  to 
this  Conuniesion  the  matter  of  fixing  the  rate  of  fare  to  be 
charged,  with  a  maximum  of  siz  cents. 

The  Commiteion  has  therefore  entered  upon  the  determination 
of  the  pending  complaint,  and  held  a  hearing  in  the  city  of 
Auburn  at  which  the  mayor  and  corporation  counsel  of  the  city 
attended,  and  at  which  time  no  one  appeared  in  opposition  to 
the  proposed  rates. 

At  the  hearing,  the  question  of  the  proposed  increase  of  fare 
in  the  city  of  Syracuse  was  not  considered ;  and  the  Commission 
will  decide  and  fix  the  rates  in  the  city  of  Auburn,  and  retain 
jurisdiction  of  this  proceeding  for  the  purpose  of  further  con- 
sideration of  the  rates  in  the  ci^  of  Syracuse  should  such  action 
be  desired  in  the  future. 

The  Auburn  and  Syracuse  Electric  Railroad  Company  operates 
an  interurban  electric  railroad  from  Syracuse  to  Auburn,  and  in 
addition  a  local  service  in  "the  city  of  Auburn.  Certain  of  the 
Auburn  city  lines  extend  a  short  distance  outside  of  the  city, 
but  are  operated  as  a  part  of  the  Auburn  city  zone  for  a  unit 
fare  of  five  cents. 

Upon  the  hearing,  statements  taken  from  the  books  of  the  com- 
pany were  produced  showing  the  results  of  the  operation  in  the 
Auburn  city  zone  as  separated  from  the  interurban  operation 
for  the  fiscal  years  1912  to  1917  inclusive,  and  for  the  eleven 
months  of  1918  ended  November  thirtieth,  and  these  statementB, 
together  with  the  reports  of  the  company  on  file,  have  been  checked 
and  analyzed  by  the  Commission's  division  of  statistics  and 
accounts.  In  the  computation  of  earnings,  the  city  operation  is 
given  credit  not  only  for  the  actual  receipts  from  the  city  cara, 
but  also  for  five  cents  for  each  interurban  passenger  carried  in 
or  out  of  the  city  over  the  city  lines.  Credit  is  also  given  for 
a  proportion  of  the  freight  revenue,  and  other  items  of  general 
revenue,  upon  a  basis  which  appears  to  be  fair.  The  apportion- 
ment of  the  expenses  of  operation  between  the  city  lines  and  the 
interurban  line  also  seems  to  have  been  made  upon  a  division 
whidi  is  eminently  fair  to  the  city  operation;  in  fact,  if  any 
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errors  of  judgment  have  been  made  in  this  apportionment,  thej 
have  been  such  as  tend  to  increase  the  apparent  net  revenue  of 
the  city  lines. 

These  figures  show  that  the  receipts  from  operation  of  the 
cars  in  the  Auburn  city  zone  for  the  eleven  months  of  1918  fell 
short  $8,668.95  of  oufficient  to  paj  the  actual  operating  expenses. 
In  addition,  taxes  amounting  to  $10,709.61  were  chargeable  to 
the  Auburn  operation ;  and  after  giving  credit  for  non-operating 
revenue  and  deducting  the  amount  paid  for  trackage  privileges 
and  subway  rental  in  Auburn,  the  final  deficit  for  the  eleven 
months'  period  amounted  to  $21,204,72,  without  any  regard  to 
the  share  of  the  interest  upon  the  funded  and  other  debt  of  the 
company  which  the  Auburn  city  road  should  bear,  and  leaving 
nothing  for  return  on  invested  capital. 

The  bonded  indebtedness  of  the  company  amounts  to  $1,752,- 
000  at  5  per  cent  interest,  and  in  addition  there  are  outstand- 
ing $117,000  of  short-term  notes  bearing  interest  at  6  per  cent, 
the  total  annual  interest  being  about  $94,000.  Some  very  con- 
siderable proportion  of  this  should  be  borne  by  the  Auburn  city 
operation.  The  capitalization  of  the  company  is  preferred  stock 
$712,000,  common  stock  $1,250,000.  It  has  never  paid  any 
dividends  on  its  common  stock,  and  has  paid  no  dividends  upon 
its  preferred  stock  for  four  years. 

An  examination  of  the  figures  submitted  for  the  period  men- 
tioned shows  that  while  there  has  been  some,  increase  in  gross 
receipts  due  to  the  gradual  growth  of  the  business,  thero  has 
been  a  steady  decline  in  the  amount  of  the  net  income  applicable 
to  the  payment  of  interest  and  other  return  on  capital,  and  in 
the  present  year  there  was  shown  a  lai^  deficit  as  appears  above. 
The  reason  for  this  condition  appears  conclusively  to  be  the  large 
increase  in  the  cost  of  materials  and  labor,  especially  the  latter. 
The  year  1917  was  the  beat  year  the  company  has  had,  so  far  as 
gross  receipts  from  the  carriage  of  passengers  was  concerned,  and 
from  the  showing  made  bo  far,  the  year  1918  bids  fnir  to  be  as 
good ;  but  notwithstanding  this  good  showing,  the  great  increase 
in  the  coat  of  materials  and  labor  lia.s  more  than  offset  the  increase 
in  receipts  and  has  turned  the  surplus  into  a  deficit 
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In  order  to  retaia  its  men  the  company  has  been  obliged  to 
make  a  numbei  of  increasee  in  wag^,  and  recently  the  matter  of 
the  wages  to  be  paid  was  Bubmitted  to  the  War  Labor  Board, 
which  Board,  on  November  20,  IdlS,  made  an  award  again 
materially  increasing  wages,  to  be  effective  August  5,  1918.  The 
increases  contained  in  that  award  will  increase  the  amount  of 
wages  to  be  paid  upon  the  whole  property  by  $40,000.  We  have 
not  been  furnished  with  the  exact  figures  of  the  increase  for  the 
Auburn  ci^  operation  alone,  but  no  doubt  a  large  part  of  the 
$40,000  increase  will  properly  be  chargeable  there.  None  of  this 
last  increase  in  wages  appears  in  the  figures  above  considered. 

The  proposed  increase  in  revenue  to  the  company  has  been 
estimated,  on  the  basis  of  a  10  to  12  per  cent  decrease  in  riding 
resulting  from  the  increase  in  fare,  which  baa  been  the  assump- 
tion adopted  by  the  Commission  in  similar  cases,  to  amount  to 
about  $17,000  for  a  year's  business.  That  will  not  make  up 
the  deficit  that  already  exists  for  eleven  months'  operation,  with- 
out considering  the  increaoed  operating  expense  resulting  from 
the  award  of  the  War  Labor  Board,  nor  fixed  charges,  nor  return 
on  capital,  nor  other  contingencies. 

This  company  has  not  set  up  an  adequate  reserve  for  depre- 
ciation, but  in  view  of  the  results  already  shown  we  have  not 
taken  into  consideration  at  all  any  sum  to  provide  for  that.  What- 
ever should  be  done,  and  careful  business  management  requires 
that  it  should  be  done,  would  only  increase  the  deficit. 

We  have  not  considered  it  necessary  to  go  into  any  valuation 
of  the  property  used  in  the  service.  If  we  should  grant  the 
increase  asked  for,  which  is  the  extent  we  can  go  under  the 
waiver  of  the  franchise  reetrictiona,  the  revenue  of  the  company 
from  the  Auburn  operation  will  not  be  sufficient  to  piiy  the  operat- 
ing expenses.  The  question  of  the  rate  of  return  does  not  enter 
into  the  case,  for  there  will  be  no  funds  left  for  return  on  capital. 
It  is  therefore  unnecessary  to  fix  the  value  of  the  property  upon 
which  a  return  should  be  allowed. 

An  order  should  be  entered  fixing  the  rate  of  passenger  fare  to 
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be  charged  in  the  Auburn  zone  at  six  centa,  efFective  during  the 
period  mentioned  in  the  waiver  of  the  franchise  rate  restrictiona. 


In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  the  Cohuission. —  The  Auburn  and  Syracuse  Electric 
Railroad  Company  having  presented  its  complaint  alleging  that  the 
rates,  fares  and  charges  charged  by  it  arc  insufficient  to  yield  a 
reasonable  compensation  for  the  service  rendered  and  are  unju,3t 
and  unreasonably  low  and  do  not  allow  sufficient  average  return 
upon  the  value  of  the  property  actually  used  in  the  public  service, 
after  providing  for  surplus  and  contingencies,  and  asking  that  the 
Commmission  determine  the  just  and  reasonable  rates,  fares  and 
charges  to  be  thereafter  observed  and  in  force  as  the  miximum  to 
be  charged  for  the  service  to  be  performed  by  it  in  the  city  of 
Auburn;  and  the  municipal  authorities  of  the  city  of  Auburn 
having  duly  waived  the  provisions  of  all  franchises  under  which 
the  said  company  is  operated  restricting  or  regulating  the  rates 
of  fare;  and  a  public  hearing  on  said  petition  having  been  held 
by  this  Commission,  those  above  named  appearing;  and  this  Com- 
mission having  determined  from  the  evidence,  and  being  of  the 
opinion  for  the  reasons  stated  in  the  opinion  of  the 
Commission  filed  herewith  that  the  rates,  fared  and 
charges  charged  by  said  railroad  company  for  the  transporta- 
tion of  persons  and  property  within  the  city  of  Auburn  are  insuffi- 
cient to  yield  reasonable  compensation  for  the  service  rendered, 
and  are  unjust  and  unreasonable,  and  that  the  rates,  fares  and 
charges  hereinafter  mentioned  are  just  and  reasonable ;  it  is 

Ordered  that  the  maximum  fare  which  may  be  charged  for  the 
carriage  of  passengers  by  the  Auburn  and  Syracuse  Electric  Rail- 
road Company  in  the  city  of  Auburn  and  the  Auburn  zone,  includ- 
the  lines  to  Owasco  lake  and  to  Sonle  cemetery,  shall  be  at  the 
rate  of  six  cents  per  passenger. 

Further  ordered  that  a  tariff  schedule  in  accordance  with  the 
above  rates  may  be  filed  with  this  Commission  in  accordance  with 
the  provisions  of  the  Public  Service  Commissions  Law  on  five. 
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daja'  notice  and  bear  the  following  notation:  "Issued  on  five 
(5)  dajs'  notice  to  the  public  and  the  Commission  under  order 
of  the  Public  Service  Commission,  Second  District,  State  of  New 
York,  of  date  of  December  31,  1918.    Case  No.  6074." 

Further  ordered  that  the  fares  so  fixed  shall  remain  in  force 
and  effect  only  during  the  period  of  the  present  war  and  until  the 
general  treaty  of  peace  shall  be  signed  and  become  effective  and 
for  a  reasonable  time  thereafter,  at  which  time  this  determination 
and  order  may  be  reopened  when  it  may  appear  to  this  Commis- 
sion that  the  reasons  for  permitting  the  company  to  charge  the 
Increased  fare  no  longer  exist. 


In  the  Matter  of  the  Petition,  in  Complaint  Form,  of  Southehs 
New  Yokk  Power  and  Railway  OottPOB.*.TiON  under  Sub- 
division 1,  Section  49,  Public  Service  Commissions  Law,  for 
Permission  to  Incrense  Passenger  Fares  Except  in  the  City  of 
Oneonta 

Case  No.  6601 

(Public  Service  Commission,  Second  District,  December  31,  1818) 

Pennission  granted  to  an  electric  railwA7  corporatioti  to  inctcue  its  rate 
of  passenxn  farea. 

The  petitioning  company,  the  Southern  New  York  Power  and  Railway 
Corporation,  operates  an  electric  railway  from  the  village  of  Mohawk 
to  the  city  of  Oneonta.  It  baa  a  branch  extending  to  Coopcrstonn  and 
a  local  system  of  street  railroad  in  Oneonta.  The  interurban  portion 
of  the  railway  ia  about  fifty-eight  miles  long  and  the  urban  portion 
about  ten  miles  in  length.  The  present  schedule  of  fare  for  passenger* 
ia  three  cents  per  mile.  In  the  present  application  the  rond  contends 
that  this  rate,  which  in  the  maximum  now  legally  chargeable  by  it,  ia 
insuflicient  to  yield  reasonable  compensation  (or  the  service  rendered 
and  unjurt  and  unreasonably  low,  and  asks  for  the  allowance  of  % 
rate  of  four  cents  per  mile  for  ticket  Cares  and  three  and  one-half  cents 
per  mile  for  mileage  booits.  A  hearing  having  been  had  and  the  evidence 
thereat  adduced,  held,  the  passcngpr  schedule  now  in  use  is  inadequate 
and  that  the  pnsnenger  rates,  fares  and  charges  of  the  petitioning  com- 
pany are  insulDcient  to  yield  reasonable  compensation  for  the  service 
rendered  and  are  unjust  and  u  areas  on  all  le  and  that  the  rates  adced  for 
should  bo  grnntcd,  but  no  change  should  be  made  in  the  present  rata 
of  fare  in  force  in  the  city  of  Oneonta. 
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N.  P.  Willis,  for  petitioner. 

Chxnst,  Commisdioner. —  The  Southern  New  York  Power  and 
Railway  Corporation  operates  an  electric  railway  from  the  village 
of  Mtdiawk  to  the  ci^  of  Oneonta,  with  a  branch  extending  from 
Index  to  Cooperstown,  and  a  local  Bystem  of  atreet  railroad  in 
Oneonta.  The  road  i^  operated  in  two  diviaionB :  the  intenirban, 
about  fifty-eight  milea  long;  and  the  urban  in  the  city;  the  total 
length  of  track  and  sidings  being  about  sixty-eight  miles.  The 
present  company  was  formed  in  1915,  upon  the  reorganization 
after  a  mortgage  foreclosure  of  the  old  Otsego  and  Herkimer 
Railroad  Company. 

The  road  does  a  general  passenger  and  freight  business,  and  for 
the  purpose  of  producing  power  operates  an  electric  power  plant 
which  at  present  generates  a  surplus  of  power  over  that  needed 
for  railway  operation,  which  is  sold,  and  the  income  therefrom 
is  a  material  addition  to  the  revenue  of  the  corporation.  About 
60  per  cent  of  this  power  is  produced  by  water. 

The  road  is  now  operated  with  a  fare  schedule  of  three  cents 
per  mUe  for  passenger  service,  which  is  the  maximum  which  it  is 
permitted  to  charge  by  section  57  of  the  Railroad  Law  without 
the  consent  of  this  Commission.  It  has  filed  its  petition,  or  com- 
plaint, stating  that  the  maximum  rates  chargeable  by  it  are  insuffi- 
cient to  yield  reasonable  compensation  for  the  services  rendered, 
and  are  unjust  and  unreasonable,  and  has  asked  that  its  rates  for 
passenger  service  be  fixed  at  four  cents  per  inile  for  ticket  fares^ 
and  three  and  one-half  cents  per  mile  for  mileage  books.  That 
presents  to  the  Commission  the  whole  question  of  the  rates  to  be 
charged,  and  it  has  power  to  determine  the  "  just  and  reasonable 
rates,  fares  and  charges  to  be  thereafter  observed  and  in  force  as 
the  maximum,"  notwithstanding  the  provisions  of  the  statute 
fixing  fares.  Railroad  Law,  g  57;  Pub.  Serv.  Com.  Law, 
§  49 ;  People  ex  rel.  Ulater  &.  Delaware  R.  R.  Co.  v.  Pub.  Serv. 
Com.,  171  App.  Div.  607;  affd.  218  N.  Y.  643. 

The  pending  application  does  not  affect  the  present  5  cent  fare 
being  charged  for  the  city  operation  in  the  city  of  Oneonta ;  and 
from  the  proof  presented  at  the  hearing  it  appears  that  the  com- 
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pany  does  not  operate  more  than  one  mile  of  track  in  any  of  the 
iQCorporated  villages  through  which  it  passes.  The  relief  asked 
for  does  not  therefore  eontraTene  section  181  of  the  Railroad  Law 
fixing  the  five  cent  fare  in  cities  and  incorporated  villages. 

Appended  hereto  is  an  income  statement,  taken  from  the  books 
of  the  company  for  the  calendar  years  1916  and  1917,  and  also 
for  the  twelve  morkths  ended  August  31,  1917,  and  August  31, 
1918.  The  statement  for  the  year  ended  August  31,  1918, 
more  nearly  represents  the  results  of  present  operations 
than  any  of  the  others,  and  can  better  be  used  as  a 
forecast  of  future  result^i.  This  statement  shows  that  there 
remains  of  the  total  receipts  of  the  company  after  paying  operat- 
ing expaises,  taxes,  and  rent  of  track  and  equipment,  the  sunt  of 
$66,457.02,  out  of  which  to  pay  fixed  charges,  to  provide  for 
depreciation  and  contingencies,  and  any  return  on  capital  invested. 
The  company  has  outstanding  $952,000  of  bonds,  and  unfunded 
interest  bearing  debt  amounting  to  $122,725.  The  annual  interest 
payable  upon  this  indebtedness  amounts  to  between  $60,000  and 
$65,000,  On  September  first  increases  in  the  pay  of  the  employees 
of  the  company  become  effective,  which  will  increase  the  operat- 
ing expenses  by  $15,000  per  annum,  none  of  which  increases  are 
reflected  in  the  figures  given  above.  From  this  showing  it  appears 
probable  that  the  company,  provided  the  volume  of  its  business 
and  its  rates  remain  the  same,  will  be  in  receipt  of  hardly  suffi- 
cient revenue  to  pay  its  operating  expenses,  taxes,  and  fixed 
oharges. 

One  item  on  the  balance  sheet  of  this  company  requires  some 
explanation,  and  that  is  the  surplus  account,  amounting  to  about 
$146,000.  If  that  sum  had  been  accumulated  from  undistributed 
earnings  in  the  three  years  of  the  company's  existence  since  the 
reorganization,  it  might  well  be  required  to  undergo  a  lean  period 
for  a  while  before  receiving  an  advance  in  rates.  Ad  examination 
of  the  facts  relating  to  this  item  shows  that  none  of  it  has  been 
accumulated  from  earnings.  A  portion  of  it  was  the  book  sui^ 
plus  taken  over  at  the  inception  of  the  company  following  the 
reorganization,   and   a   portion   represents   the  profit   over  book 
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figures  realized  from  the  sale  of  certain  property  and  facilities  not 
needed  for  present  use,  at  the  present  high  junk  prices.  Owing  to 
the  Bcarci^  of  funds,  the  hondholders  hsve  waived  a  large  amount 
of  the  interest  due  them,  and  the  amount  thus  payable  has  been 
carried  to  the  surplus  account.  The  reports  show  that  the  com- 
pany has  not  since  the  reorganization  earned  sufficient  to  pay  its 
operating  expenses  and  fixed  charges,  the  bondholders  have  not 
received  all  the  interest  which  was  their  due  but  have  waived  the 
same,  and  no  dividends  have  been  paid  on  any  of  the  stock  of  the 
company. 

In  this  connection  it  should  be  noted  that  the  figures  given  above 
do  not  make  any  provisions  whatever  for  a  depreciation  reserve 
This  company  has  not  in  the  past  nor  is  it  now  carrying  any 
sum  from  its  income  to  a  reserve  account  for  the  purpose  of 
replacing  property  worn  out  in  the  service.  That  is  a  very  bad 
policy  and  can  only  result  in  ultimate  disaster,  for  the  track  and 
equipment  do  wear  out ;  and  when  they  wear  out  must  be  replaced 
if  the  company  is  to  continue  to  give  service,  and  the  replacement 
can  not  be  paid  for  by  new  capital  issues.  In  the  judgment  of 
the  Commission,  there  should  be  placed  in  the  account  reserve  for 
depreciation  at  least  the  sum  of  $30,000  annually,  and  if  this 
is  done  it  will  decrease  the  sum  applicable  to  the  payment  of 
interest  and  return  on  capital  hy  the  same  amount. 

The  capital  accounts  of  this  company  were  the  subject  of  a 
rigid  scrutiny  by  this  Commission  at  the  time  of  the  approval  of 
the  reorganization  of  the  company,  which  resulted  in  the  order 
of  April  20,  1916,  and  at  that  time  a  careful  inventory  and 
appraisal  of  the  property  of  the  company  was  made  by  the 
employees  of  the  Commission.  The  value  of  the  fixed  capital  of 
the  company  at  that  time  was  fixed  at  $1,840,589.08;  there  has 
been  added  since  that  date  $283,877.T3,  leaving  the  fixed  capital 
as  of  August  81,  1918,  $2,123,966.81.  It  is  therefore  unneces- 
sary to  witer  upon  any  separate  valuation  of  this  property  for  the 
purpose  of  this  proceeding,  and  we  are  justified  in  treating  that 
amount  as  the  base  for  fixing  rates. 

Upon  that  basis,  there  is  indicated  by  the  figures  given  above 
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a  rate  of  return,  out  of  which  mudt  come  all  iaterest  paTm^tB, 
of  3.67  per  cent  for  1916;  8.94  per  cent  for  19l7;  4.45  per  cent 
for  the  year  ended  Anguat  17,  1917;  and  3.18  per  cent  for  the 
year  ended  August  81,  1918;  and  no  court  has  ever  held  that  a 
public  Bervice  corporation  ahould  be  compelled  to  give  service  for 
so  meager  a  return. 

It  id  not  probable  thtt  increased  revenue  will  result  from 
increased  passenger  business.  The  road  runs  for  the  most  part 
through  a  rather  thinly  populated  farming  section.  There  are  no 
flourishing  cities  or  villages  along  ita  line,  and  the  termiui  of  the 
road  are  comparatively  small  places.  The  population  of  the  ter- 
ritory served  is  at  a  standstill,  if  not  declining.  The  road  is 
paralleled  for  the  most  part  by  improved  highways,  and  aerious 
inroads  upon  the  passenger  traffic  have  hem  made  by  automobile 
and  jitney  bus  competition.  It  is  probable  that  the  road  is  carry- 
ing at  the  present  time  all  the  pesaengers  that  the  territory  pro- 
duces. 

It  does  not  seem  feasible  to  realize  additional  revenue  from  the 
freight  business  of  the  line.  While  this  road  probably  ia  now 
deriving  a  larger  proportionate  revenue  from  its  freight  business 
than  any  other  electric  road  in  the  State,  relief  from  this  soaree 
is  not  apparent.  The  road  is  now  carrying  practically  all  the 
freight  for  the  different  communities  which  it  serves,  but  owing 
to  the  fact  that  there  are  practically  no  manufactories  along  its 
lines,  the  freight  business  is  limited,  the  principal  income  being 
derived  by  the  carriage  of  milk  from  the  farms.  The  freight  rates 
have  been  increased  within  a  comparatively  short  time  and  are 
now  as  high  or  higher  than  the  rates  charged  by  other  roada  for 
similar  service. 

If  the  request  for  increased  passenger  fares  is  granted,  the  maxi- 
mum increase  of  revenue  vrhiah  could  be  derived  therefrom  would 
be  25  per  cent  of  the  present  passenger  revenue  of  $171,205.14, 
or  $42,801.28,  assuming  that  the  same  number  of  passengers  are 
carried  and  that  all  pay  the  maximum  fare.  It  is  evident  that  this 
amount  will  not  all  be  realized,  as  the  experience  of  other  com- 
panies has  demonstrated  that  an  increase  in  fate  is  almost  iuTarift- 
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\Aj  folloved  l^  a  falling  of!  in  traffic.  In  thiB  caae  also  it  appears 
that  it  18  proposed  to  establish  a  mileage  book  rate  at  three  and 
one-balf  cents  per  mile,  and  the  evidence  is  that  a  large  number  of 
the  passengers  carried  are  regular  riders.  It  is  probable  that  a 
considerable  portion  of  them  will  purchase  mileage  books,  making 
an  increase  in  revenue  in  all  such  cases  of  only  12^  per  cent 
instead  of  25  per  cent.  We  have,  however,  for  the  purposes  of 
our  calculation  of  probable  future  results,  used  the  possible  maxi- 
mum of  25  per  cent.  Applying  this  increase  of  revenue  and 
making  allowance  for  the  increased  operating  expense  occasioned 
by  the  higher  wages  now  being  paid,  and  the  setting  aside  of  an 
adequate  reserve  for  depreciation  as  recommended  above,  the  gross 
income  api^icable  to  the  payment  of  interest  and  return  on  capital 
will  amount  to  $65,238.30,  which  indicates  a  return  of  but  3.07 
per  cent  on  the  value  of  the  property  used  in  the  service  as  fixed 
above 

We  have  hesitated  before  consenting  to  an  increase  of  fare  ttt 
four  cents  per  mile,  which  is  a  higher  rate  than  is  charged  for 
the  carriage  of  passengers  by  any  other  road  in  the  State,  except 
a  few  short  lines  operating  under  peculiar  conditions.  The  reason 
of  the  hesitation  is  that  we  doubt  the  efficacy  of  the  remedy  for 
the  ills  this  corporation  is  suffering,  and  we  fear  that  the  loss  of 
traffic  will  offset  any  benefit  to  be  derived  from  the  increase  of 
fare.  But  the  Court  of  Appeals  has  held :  "  The  question  what 
general  policy  should  be  adopted  by  the  respondent  in  developing 
suburban  trade  was  one  to  be  decided  by  it  and  not  by  the  State. 
The  methods  and  rates  which  it  should  apply  to  the  development 
of  any  policy  were  subject  for  regulation,  but  the  question  whether 
the  welfare  of  the  road  would  be  best  subserved  by  one  policy  or 
another  was  a  subject  to  be  decided  by  the  officers  and  stockholders 
of  the  corporation."  People  v.  Pub.  Serv.  Com.,  215  N.  Y.  241, 
254.  In  view  of  that  decision,  we  are  inclined  to  adopt  the  only 
method  which  appears  to  be  available  to  enable  this  road  to  render 
service  to  the  communities  whose  principal  transportaticm  facili- 
ties are  afforded  by  it,  and  not  assume  to  decide  questions  of  policy 
in  corporate  management 
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We  therefore  find  that  the  ratea  and  charges  for  passenger  serv- 
ice now  charged  by  the  Southern  New  York  Power  and  Railway 
Corporation  are  insufficient  to  yield  reasonable  compensation  for 
the  derrice  rendered,  and  are  unjust  and  unreasonable,  and  that 
the  just  and  reasonable  rates,  fares,  and  charges  for  such  service 
to  be  hereafter  observed  and  in  force  by  it  as  a  maximum  shall 
he  at  the  rate  of  four  cents  per  mile  for  tickets  and  cash  fares, 
and  three  and  onfr-half  cents  per  mile  for  mileage  books. 


AU  concur. 
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In  accordance  with  the  foregoing  opinion,  the  Commiaaion  on 
the  same  day  made  the  following  order: 


By  the  Commission, —  The  Southern  New  York  Power  and 
Bailway  Corporation  having  presented  its  complaint  alleging  that 
the  rates,  fares  and  charges  charged  by  it  for  the  carriage  of  pas- 
sengers are  insufficient  to  yield  a  reasonable  compensation  for  the 
service  rendered  and  are  unjust  and  unreasonably  low  and  do  nol 
allow  sufficient  average  return  upon  the  value  of  the  property  act- 
ually used  in  the  public  service,  after  providing  for  surplus  and 
contingencies,  and  asking  that  the  Commiasion  determine  the  jnat 
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find  reasonable  rates,  fares  and  charges  to  be  thereaftec  observed 
and  in  force  as  the  Tnaximum  to  be  charged  for  the  passenger  serv- 
ice to  be  performed  b;  it ;  and  a  public  hearing  on  said  petition  hav- 
ing been  held  by  this  ComraisBion,  Mr.  N.  P.  Willis  appearing  as 
attorney  for  the  petitioner;  and  this  Conuniseion  having  deter- 
mined upon  the  evidence  and  being  of  opinion  for  the  reasons 
stated  in  an  opinion  of  the  Commission  filed  herewith  that  the 
rates,  fares  and  charges  charged  by  said  railroad  company  for  the 
transportation  of  persona  are  insufficient  to  yield  reasonable  com- 
pensation for  the  service  rendered,  and  are  unjust  and  unreason- 
able, and  that  the  rates,  fares  and  charges  hereinafter  mentioned 
are  just  and  reasonable,  it  is 

Ordered  that  the  maximum  fare  which  may  be  charged  for  the 
carriage  of  passengers  by  the  Southern  New  York  Power  and  Rail- 
way Corporation,  outside  of  the  city  of  Oneonta,  shall  be  at  the  rate 
of  four  cents  per  mile  for  cash  and  ticket  fares  and  three  and  one- 
half  cents  per  mile  for  mileage  book  rate,  but  no  change  shall  be 
made  in  the  present  schedule  of  fare  in  force  in  the  city  of 
Oneonta ;  and  it  is 

Further  ordered  that  a  tariff  schedule  in  accordance  with  the 
above  rates  may  be  filed  with  this  Commission  in  accordance  with 
the  provisions  of  the  Public  Service  Commissions  Law  on  five 
days'  notice  and  bear  the  following  notation :  "  Issued  on  five  (5) 
days'  notice  to  the  public  and  the  Commission  under  order  of  the 
Public  Service  Commission,  Second  District,  State  of  New  York 
of  date  of  December  31,  1918.     Case  No.  6601." 

Further  ordered  that  this  determination  and  order  may  he 
reopened  at  any  time  if  and  when  it  may  appear  to  this  Commis- 
sion that  the  reasons  for  permitting  the  company  to  charge  the 
increased  fare  no  longer  exist 
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In  the  Matter  of  the  Application  (Complaint)  of  Musicipal 
Gab  Compaht  of  the  City  op  Albany  for  an  Order  Authoriz- 
ing it  to  Increase  Rates  for  Gaa  in  the  City  of  Watervliet,  the 
Town  of  Green  Island,  the  Incorporated  VillHge  of  Green 
Island,  and  the  Town  of  Colonie,  all  in  Albany  Coimly 

Case  No.  6627 

(Public  Service  Commission,  Second  District,  January  2,  1919) 

Hotloa  to  diamisa  the  applicatioa,  in  the  fonn  of  ■  compUint,  of  «  gu  com- 
panjr,  for  an  order  penaitting  it  to  incteue  lates  f oi  gas,  denied. 

The  Municipal  Oas  Company  of  the  city  of  Albany  prior  to  18SS  wa* 
and  still  is  a  lighting  corporation  duly  organized  under  the  lavs  of  thia 
State.  In  the  year  named  its  busineas  n-aa  confined  to  tbe  city  of  Albany, 
but  by  chapter  28T  of  the  Lawa  of  1SS8  it  was  empowered  to  extend  ita 
buflineas  to  any  places  within  ten  miles  of  the  city  of  Albany  with  certain 
apeciHed  exceptions.  Under  this  authority  the  company  extended  its 
mains  and  service  to  the  neighboring  city  of  Watervliet  and  the  village 
end  town  of  Green  Island.  The  gas  furnished  was  produced  at  the 
Albany  plant  and  piped  to  tlie  places  mentioned  for  the  uae  of  private 
consumerH.  While  the  company  was  thus  conducting  its  bugineea  a  law 
waa  enacted  entitled,  "An  act  in  relation  to  illuminating  gas  in  the  city  of 
Albany  and  regulating  the  quality  and  pressure  thereof  and  tlie  price  to 
consumers  other  than  said  city  and  providing  a  penalty  for  violationa,'' 
chapter  227,  Laws  of  1007,  The  company  herein  applies  for  an  order 
increaaing  its  rates  in  Watervliet  and  Green  Island.  The  city  of  Water- 
vliet, the  village  of  Green  Island  and  the  town  of  Green  Island  in  opposi- 
tion demand  the  dismissal  of  thf  company's  application  on  the  ground 
that  the  statute  of  ISOT  applies  to  thoae  localities  since  the  gas  furnished 
is  manufactured  in  the  city  of  Albany.  Held,  that  under  the  statute  of 
1907  the  proviaions  thereof  apply  only  to  ga^  distributed  and  sold  within 
the  city  of  Albany  itself.     Motion  to  diamiaa  complaint  overruled. 

Neile  F.  Towner,  for  applicant. 

Edwin  Joslin,  Mayor,  and  S.  W.  Russell,  Deputy  Corporation 
Counsel,  for  the  city  of  Watervliet. 

John  W.  Kenny,  for  consumers  in  Watervliet, 

D,q,l,zedbyG(Xlg[e 
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L.  D.  C.  WcMxlward,  Presideiit  of  the  Chamber  of  Commerce 
of  Watervliet 

Frank  H.  Deal,  for  the  village  of  Green  Island,  tlie  tovo  of 
Green  Island,  and  the  Chamber  of  Commerce  of  the  village  of 
Green  Island. 

Hiu,,  Chairman. —  Prior  to  1888  the  Municipal  Gas  Company 
of  the  cit;  of  Albany  was  a  lighting  corporation  dnly  organized 
under  the  laws  of  the  State  of  Hew  York,  its  busineBs  being  con- 
fined to  the  city  of  Albany.  By  chapter  287  of  the  Laws  of  1888 
the  company  was  authorized  to  extend  its  business  to  any  places 
within  ten  miles  of  the  ci^  of  Albany  with  certain  specified  . 
exceptions.  Thereafter  and  before  1907  the  company,  pursuant 
to  this  authority,  duly  extended  its  gas  mains  to  what  are  now 
the  neighboring  city  of  Watervliet,  and  village  and  town  of  Green 
Island,  and  supplied  gas  to  those  communities  by  manufacturing 
the  same  at  its  Albany  plant  and  transmitting  it  through  pipes  to 
the  places  mentioned,  where  it  was  and  still  is  sold  to  private 
consumers  for  lighting  purposes  in  the  usual  way.  While  the 
company  was  thus  conducting  its  business,  chapter  227  of  the 
Laws  of  1907  became  a  law.  The  statute  is  entitled  "An  Act  in 
relation  to  illuminating  gas  in  the  city  of  Albany  and  regulating 
the  quality  and  pressure  thereof  and  the  price  to  consumers  other 
than  said  city  and  providing  a  penal^  for  violations." 

Section  1  provides  that  a  corporation  "  •  »  •  engaged  in 
the  business  of  manufacturing,  furnishing,  or  selling  illuminating 
gas  in  the  city  of  Albany  shall  not  charge  or  receive  for  gas  manu- 
factured, furnished,  or  sold  in  said  city  a  sum  in  excess  of  one 
dollar  per  one  thousand  cubic  feet."  Section  2,  after  prescribing 
the  quality  of  the  gas  to  be  furnished,  provides  that  "  the  pressure 
of  illuminating  gas  in  any  service  mains  in  the  said  city  at  any 
distance  from  the  place  of  manufacture  shall  not  be  less  than  one 
inch  nor  more  than  two  and  one-half  inches,"  For  several  years 
after  the  adoption  of  this  statute  the  company,  while  refraining 
from  charging  more  than  cme  dollar  per  1,000  cubic  feet  in  the 
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city  of  Albany,  continued  to  charge  in  excess  of  that  anm  in 
Watervliet  and  Green  Island  without  any  claim  being  raised  that 
the  statute  applied.  In  1913  the  price  charged  there  was  one 
dollar  and  twenty  cents,  and  on  complaint  of  the  citjr  of  Watervliet 
was  reduced  to  a  graduated  price  of  one  dollar  and  ten  cents  for 
1914,  one  dollar  and  five  cents  for  1915,  and  one  dollar  for  1916 
and  thenceforward  until  the  further  order  of  the  Commission. 
The  price  thus  having  been  fixed  at  one  dollar,  the  company  has 
now  filed  its  complaint  with  the  Commission  under  section  72  of 
the  Public  Service  Commissions  Law  for  an  order  increasing  such 
rates,  and  the  city  of  Watervliet,  the  village  of  Green  Island,  and 
town  of  Green  Island,  in  opposition,  demand  the  dismissal  of  the 
complaint  on  the  ground  that  the  statute  of  1907  applies  to  the 
price  to  he  charged  or  received  in  those  places,  by  reason  of  the 
fact  that  although  the  gas  is  not  sold  in  Albany  it  is  manufactured 
there,  and  the  language  of  section  1  applies  to  all  gas  '*  manu- 
factured, furaished,  or  sold  "  in  the  city  of  Albany. 

Examining  the  statute  critically  with  a  view  to  determining  its 
territorial  application,  we  find  that  no  locality  other  than  the  city 
of  Albany  is  mentioned,  and  that  the  provision  prescribing  the 
pressure  relates  in  terms  exclusively  to  that  city ;  and  referring  to 
the  title  we  find  that  only  the  city  of  Albany  is  there  mentioned, 
and  that  the  language  there  used  with  respect  to  the  pressure  to  be 
maintained  plainly  implies  that  the  prescribed  pressure  relates 
to  all  the  territory  covered  by  the  law  itself.  We  think  in.  view 
of  the  considerations  mentioned  it  is  proper  to  refer  to  the  title 
for  aid  in  discovering  the  design  of  the  legislation  (People  ex  reL 
Commonwealth  Insurance  Company  v.  Coleman,  121  N.  Y.  542), 
and  that  when  the  various  provisions  of  the  law  are  considered 
in  connection  with  the  title  it  becomes  clear  that  it  was  intended 
to  apply  only  to  gas  distributed  and  sold  within  the  city  of 
Albany  itself. 

This  view  is  further  strengthened  by  the  fact  that  the  statute 
fixes  a  penalty  and  is  in  derogation  of  common  law  rights,  both 
of  which  features  call  for  its  strict  construction.  People  v.  Briggs, 
193  N.  Y.  457;  Jones  v.  City  of  Albany,  151  id.  223. 
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Words  used  in  the  disjunctive  are  often  converted  in  statutory 
construction  when  the  evident  intent  of  the  law-makers  requires 
it.  People  ex  teL  Municipal  Gas  Company  v.  Eice,  138  N.  Y. 
151;  People  ex  reL  Municipal  Gas  Company  v.  Public  Service 
Commission,  224  id.  156. 

In  conformity  with  the  views  above  expressed,  the  motions  to 
dismiss  the  complaint  are  overruled. 

Irving  Baiiiite^  and  Fennell,  Commissioners,  concur. 


In  the  Matter  of  the  Petition  of  Geobge  Bullock  as  Receivbb 
Bur?ALO  AND  Laxe  Ebie  Tkactioit  Coupaitt,  under  Subdivi- 
sion 1,  Section  49  of  Public  Service  Commissions  Law  for 
Permission  to  Increase  the  Fare  Charged  Passengers  on  Inter- 
urban  Cars  of  said  Railroad  to  Two  and  One-Half  Cents 
Per  Mile 

Case  No.  6217 

(Public  Service  CommiMlon,  Second  District,  January  14,  ISlft) 

AppliutiOB  of  a  rwdvci  of  a  tiactlon  company  (or  leava  to  catabtlak 
increased  fam  on  account  of  the  de«perat«  financial  condition  of  a 
tnUey  ]in«  grtnt^  but  aubacqnentlr  modified  as  to  ccttain  urban  faiea. 
The  receiver  of  the  Buffalo  and  Lake  Erie  Traction  Company  aiked 
ptrmiuion  to  increaw  the  intemrban  rates  upon  the  road  represented 
by  him,  within  this  State,  from  two  to  three  cents  per  mile.  The  road 
Bxteuds  from  Erie,  Penn.,  to  the  city  of  Buffalo,  N.  Y.  Of  this  line 
twenty  miles  are  in  Pennsylvania  and  almost  sixty-nine  miles  are  in  ths 
State  of  New  York,  lacluding  the  mileage  operated  by  it  within  ths 
city  of  Buffalo.  The  financial  affairs  of  the  road  are  in  bad  conditiost 
and  the  application  of  the  receiver  was  granted  for  an  increased  fare. 
Ho  such  increase  would  be  granted,  it  was  pointed  out,  except  for  the 
purpose  of  preserving  the  road  until  the  financial  condition  of  the  . 
country  should  extend  some  hope  of  the  favorable  reorganisation  of  the 
load  for  the  benefit  of  the  public.  An  order  waa  made  granting  the 
application  of  the  receiver.  Subsequently,  however,  the  order  in  question 
was  modified  by  an  amending  order  under  which  latter  order  certain 
farea  in  the  city  of  BufTalo  and  in  the  city  of  Lackawanna  and  between 
the  last  named  city  and  ths  Laduwaana  Steel  plant  were  ordered 
reduced. 
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Lyman  M.  Bass,  and  M.  G.  Bogue,  for  George  Bullock,  as 
Receiver  of  the  Buffalo  and  Lake  Erie  Traction  Compmy,  who 
also  appeared  in  peraon. 

L,  J,  Monroe,  attorney  for  the  Village  of  Fredonia  and  Town 
of  Pomfret 

L.  L.  Ottaway,  attorney  for  the  Village  of  Westfield,  Town  of 
Ripley,  Town  of  Portland,  Village  of  Brocton,  Hamlet  of  Ripley, 
and  Hamlet  of  Portland. 

D.  K.  Falvey,  for  the  Town  of  Westfield. 

Joseph  A.  McGinnies,  for  the  Town  of  Ripley. 

Fred  Parker,  George  Haywood,  E.  C.  Lewis,  and  O.  A.  Otta- 
way, for  the  Town  of  Portland. 

George  R  Petit,  Supervisor,  for  the  Town  of  Portland. 

Lyman  A.  Kilbum,  attorney  for  City  of  Dunkirk. 

Fred  M.  Thayer,  President,  for  the  Village  of  Brocton. 

H.  M.  Fleming,  Clerk,  for  the  Village  of  Brocton. 

Rohert  Douglas,  Supervisor,  for  the  Town  of  Westfieli 

Thomas  J.  Cummings,  and  G.  W.  Woodin,  attorneys  for  Mei^ 
chants'  Exchange  of  Dunkirk  and  Dunkirk  Real  Estate  Exchange, 
and  taxpayers  generally. 

Nelson  J.  Palmer,  for  Dunkirk  Board  of  Trada 

Babhite,  Commissioner. —  This  is  an  application  by  the 
receiver  of  the  Buffalo  and  Lake  Erie  Traction  Company  for  per^ 
mission  to  increase  the  interurban  rates  upon  the  road  repre- 
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seated  by  him,  within  the  State  of  New  York,  from  two  to  threo 
cents  per  mile:  The  road  extends  from  the  city  of  Erie,  Perm., 
to  the  city  of  Buffalo,  N.  Y.  About  twenty  miles  of  the  line  are 
within  the  State  of  Pennsylvania,  and  about  sixty-eight  and 
seventy-one  one  hundredths  miles  of  the  line,  including  the  mileage 
operated  by  it  within  the  city  of  Buffalo,  are  within  the  State  of 
Hew  York.  The  intrastate  service  within  the  State  of  New  York 
is  now  on  a  basis  of  two  cents  per  mile;  and  the  first  application 
was  for  a  right  to  increase  the  rate  to  two  and  one-half  cents  per 
mile,  and  later  to  two  and  three-quarter  cents  per  mile,  and  finally 
to  three  cents  per  mile.  The  authorities  of  the  State  of  Pennr 
sylvania  have  granted  a  rate  of  three  cents  per  mile,  and  the 
United  States  authorities  have  granted  the  same  rate  for  the 
interstate  business.  The  receiver  filed  with  this  Conuniasioii 
schedules  which  call  for  a  three-cent  rate,  effective  September 
8,  1918,  but  this  proposed  rate  has  been  suspended  by  the  Com- 
mission until  its  investigation  is  concluded.  This  road  has  been 
in  the  hands  of  a  receiver  since  July,  1916.  Were  it  not  for  the 
fact  that  the  Commission  desires  if  possible  to  preserve  the  road 
for  the  use  of  the  adjacent  community  until  such  time  as  the 
financial  condition  of  the  country  may  extend  some  hope  of  a 
reorganization  upon  a  basis  that  will  preserve  the  road  per- 
manently for  the  benefit  of  its  patrons,  no  increase  in  fare  would 
be  granted,  because  the  present  financial  condition  of  the  road  is 
so  bad  that  no  rate  of  fare  that  can  in  reason  be  granted  will  ever 
place  the  road  in  a  sound  financial  condition.  For  this  condition 
the  receiver  is  not  to  blame,  but  he  is  compelled  by  his  position 
to  assume  a  burdea  which  can  not  be  shifted  however  burden- 
some or  unpleasant.  The  receiver  has  very  frankly  and  publicly 
stated  to  the  Commission  that  he  ia  uncertain  whether  an  increase 
in  fare  will  solve  his  difficulties.  The  Commission  does  not 
approve  of  the  method  by  which  the  affairs  of  trolley  roads  are 
tied  Qp  in  the  hands  of  receivers  for  a  number  of  years.  Receiver^ 
ships  are  often  necessary  and  beneficial  by  holding  the  affairs 
of  a  public  service  corporation  in  stalu  quo  until  time  is  given 
to  adjust  its  affairs  and  preserve  the  benefits  of  the  corporation 
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for  the  public,  but  tlie  retention  of  a  receiver  year  aftot  year 
usually  is  of  no  benefit  to  the  inteieats  of  either  the  corporation 
or  the  public. 

Evidence  was  given  tending  to  show  the  finanual  condition  of 
the  property  by  figures  sulHmtted  by  the  receiver  as  to  the  value 
of  the  property,  which  are  those  made  by  a  competent  firm  of 
well  known  engineers  and  are  based  upon  an  investigation  made 
in  1&14  with  prices  as  of  Januaiy  1,  1917  less  the  estimated 
depreciation.  These  figures  are :  Hamburg  division,  $1,374,966 ; 
interorban  lines  in  Kew  York  State,  $4,567,249;  Dunkirk  Street 
Sailway,  $251,440;  Dunkirk  and  Point  Gratiot  Railway,  $36,- 
452 :  total  $6,230407.  It  may  be  stated  that  the  Dunkirk  Street 
Kailway  is  not  a  part  of  the  Buffalo  and  Lake  Erie  Traction  Com- 
pany but  is  managed  by  the  receiver  through  his  ownership  of  tho 
entire  capital  stock  of  that  company,  so  that  the  valuation  of  this 
company  should  be  taksa  from  the  above  total,  leaving  a  balance 
of  $5,978,667.  The  valuation  of  the  lines  in  Pennsylvania  are 
placed  at  $3,575,863,  making  a  total  of  $9,554,530.  These 
figures,  however,  are  not  important,  because  the  rate  of  fare  pro- 
posed will  not  pay  any  return  on  investment. 

Since  the  report  of  the  experts,  improvements  and  expenditure! 
have  been  made  on  the  entire  system  amounting  to  $825,497.06. 
Of  this  sum,  $44,477.82  was  expended  on  the  interurban  system 
within  the  State  of  Pennsylvania,  and  $409,055.29  on  the  Erie 
City  division,  leaving  $371,963.93  as  the  amount  of  expenditure 
within  New  York  State.  Some  additional  expenditures  have  been 
made  within  the  city  of  Erie  by  the  sale  of  receiver's  certificates 
to  the  United  States  government.  Against  this  proper^  there  are 
mortgages  amounting  to  $11,542,800,  bearing  an  annual  interest 
charge  of  $548,003.  In  addition,  there  is  a  floating  debt  of  over 
$116,000 ;  and  the  receiver  has  succeeded  in  selling  over  $1,000,- 
000  of  receiver's  certificates  bearing  interest  which  must  be  added 
to  the  other  debts.  It  is  true  that  $350,250  interest  diat^  in 
the  above  amount  is  payable  upon  the  mortgage  in  process  of 
foreclosure  in  the  suit  in  which  the  receiver  was  appointed,  and 
he  does  not  actually  pay  that  interest ;  but  nevertheless  the  interest 
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is  accomolating,  and  if  the  money  can  be  obtaiued  must  some 
time  be  paid,  and  must  be  t^eu  into  cmBideration  in  an  examina- 
tion of  the  financial  condition  of  the  road.  It  has  come  to  the 
knowledge  of  the  Commission  that  a  separate  receiver  has  been 
appointed  for  one  of  the  roads  operated  hy  the  receiver  in  this 
proceeding  because  of  the  non-payment  of  interest  on  the  mortgage 
on  that  road,  which  was  the  rental  paid  for  the  use  of  that  road. 
If  the  receiver  in  this  proceeding  continues  to  operate  that  road, 
he  doubtless  must  make  arrangements  to  pay  rental. 

The  reports  of  operations  for  the  past  few  years  Aow  the  neces- 
sity for  more  fare.  It  has  been  suggested  that  these  reports  show 
that  under  the  receiver  the  road  is  financially  in  better  condition 
than  in  previous  years  and  that  this  condition  is  apparently  grow- 
ing better.  It  is  true  that  for  a  short  time  after  the  appointment 
of  the  receiver  the  net  corporate  loss  from  operations  appears  to 
be  decreasing,  but  this  may  be  explained  by  the  fact  that  the 
number  of  passengers  carried  since  July  1, 1915,  has  been  steadily 
increasing.  But  the  reports  of  the  company  for  1917  and  for  the 
first  nine  months  of  1918  tell  a  different  story,  and  give  the 
enormous  increase  in  operating  expenses  which  has  affected  all 
business  during  the  period  named.  For  the  first  nine  months  of 
1917  the  income  of  the  road  was  $1,288,339,  operating  expenses 
$868,700:  net  operating  revenue  $419,548.  For  the  first  nine 
months  of  1918  the  income  was  $1,508,687,  operating  expenses 
$1,311,725:  net  operating  revenue  $196,687.  Of  course  the 
above  figures  do  not  include  any  interest,  tax,  or  rent  charge. 
While  the  income  for  nine  months  of  1918  exceeded  that  of  the 
corresponding  nine  months  of  19'17  by  $220,348,  the  operating 
expense  for  the  same  period  of  1918  shows  an  increase  of  $442,935 
over  the  corresponding  period  of  1917.  Since  May  1,  1918,  tho 
War  Board  at  Washington  has  granted  increases  in  wages  which 
have  been  accepted  by  the  receiver  and  which  make  approximately 
nn  increased  expense  of  $200,000  per  year. 

The  reports  of  the  company  show  a  net  corporate  deficit  for 
the  first  nine  months  of  1917  of  $121,425.09;  for  the  same  period 
of  1918  the  amount  is  t365,871.11.     The  separate  figures  for 
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New  York  State  are  not  available,  but  aa  the  receiver  operate* 
about  sixty-nine  miles  of  road  in  New  York  State  and  only  about 
twen^  miles  in  Pennsylvania,  and  ae  higher  fares  have  beea 
graited  and  been  in  operation  in  Pennsylvania  for  some  time, 
it  is  quite  apparent  that  the  larger  part  of  the  losses  noted  occurs 
in  the  operation  of  the  road  in  New  York  Stata 

The  tariffs  filed  by  the  receiver,  the  operation  of  which  is  now 
under  a  suspension  order  of  the  Commission,  should  be  put  into 
effect  for  a  short  period  of  time,  not  to  exceed  aix  months  after 
the  declaration  of  peace. 

Hill,  Chairman  and  Irvine,  Commissioner,  concur;  Fennel), 
Commissioner,  not  present 

In  the  above  proceeding  an  amendatory  order,  bearing  date 
of  February  4,  1919,  was  granted  under  the  terms  of  which  the 
provisions  of  the  order  hereinbefore  set  forth  were  modified.  Such 
amendatory  order  is  as  follows : 

Bt  the  CoMUission. —  By  order  of  this  Commission  of 
January  14,  1919,  in  this  matter,  the  receiver  of  Buffalo  and 
Lake  Erie  Traction  Company  having  been  authorized  to  put  in 
effect  January  27,  1919,  his  passenger  tariffs  P.  S.  C,  2  N.  Y., 
Koe.  A-141  and  A-142,  and  Supplonent  No.  1  to  passenger 
tariff  P.  S.  C,  2  N.  Y.,  No.  A-120,  and  Supplement  No.  8  to 
passenger  tariff  P,  S.  C,  2  N.  Y.,  No.  A-60 ;  and  it  now  appearing 

1.  That  the  effect  in  the  city  of  Buffalo  is  that  the  fare  now 
charged  a  passenger  on  this  railroad  is  thirteen  cents  in  said  city 
and  that  no  transfer  is  given  to  the  cars  of  other  street  railroads 
operating  in  said  city,  and  that  both  such  charge  and  such  failure 
to  give  transfers  are  unlawful,  it  is 

Ordered,  That  George  Bullock,  as  receiver  of  the  Buffalo  and 
Erie  Traction  Company,  is  hereby  directed  to  discontinue  Feb- 
ruary 6,  1919,  the  said  charge  of  thirteen  cents  for  carrying  a 
passenger  on  any  and  all  care  operated  by  him  in  the  ci^  of  . 
Buffalo  and  shall  charge  such  passengers  not  to  ^ceed  five  cents 
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on  any  and  &11  cars  operated  by  him  in  the  city  of  Buffalo  and 
i&  heiel^  directed  to  iesue  beginning  February  6,  1919,  to  each 
paasenger  on  any  such  cars  paying  a  fare  of  five  cents,  and  asking 
therefor,  a  transfer  entitling  auch  passenger  to  transportation  on 
cars  of  International  Kailway  Company  or  cars  of  other  companies 
to  which  a  franchise  requires  transfers  in  said  city,  and  that  he 
shall  file  with  this  Commission  within  five  days  from  the  date 
of  this  order  an  amendment  to  asdd  tariff  P.  S.  C,  2  N.  Y.,  No. 
A-141,  herein  above  noted,  showing  his  compliance  February  6, 
1919,  with  said  directions  of  this  order. 

2.  And  it  also  now  appearing  that  said  tariff  P.  S.  C,  2  K.  Y., 
No.  A— 141  shows  that  the  fare  charged  by  said  receiver  to  pas- 
sengers  boarding  interurban  ears  in  the  city  of  Lackawanna  and 
riding  to  and  in  Buffalo  and  boarding  interurban  cars  in  the  city 
of  Buffalo  and  riding  to  and  in  Lackawanna,  is  fourteen  cents, 
and  that  tariff  P.  S.  C,  2  N.  Y.,  No.  A-142  shows  that  fare 
charged  passengers  by  said  receiver  on  cars  (not  interurban  cars) 
operating  on  the  Hamburg  Division,  and  in  and  between  the  city  . 
of  Lackawanna  and  Bufffrlo,  is  ten  cents,  it  is 

Ordered,  That  George  Bullock,  as  receiver  of  the  Buffalo  and 
Lake  Erie  Traction  Company,  is  hereby  directed  to  discontinue 
Februaiy  6,  1919,  the  said  charge  of  fourteen  cents  shown  in  bis 
said  tariff  P.  S.  C,  2  N.  Y.,  No.  A-141,  and  substitute  therefor 
the  said  ten  cents  charge  shown  in  his  tariff  P.  S.  C,  2  N,  Y., 
A-142,  and  that  he  shall  file  with  this  Commission  within  five 
days  from  the  date  of  this  order  an  amendment  to  said  tariff 
P.  S.  C,  2  N.  Y.,  No.  A-141,  herein  above  noted,  showing  his 
compliance  February  Q,  1919,  with  said  direction  of  this  order. 

3.  It  also  appearing  that  prior  to  January  27,  1919,  the  said 
George  Bullock,  as  receiver  of  the  Buffalo  and  Lake  Erie  Traction 
Company,  sold  as  required  by  franchise  provisions  strip  of  seven 
one-way  tit^ets  valid  for  passage  between  South  Park  avenue, 
Lackawanna,  N.  Y.,  and  Lackawanna  Steel  plant  for  twenty-five 
cents  per  strip,  and  that  effective  January  27,  1919,  the  sale  of 
each  tickets  was  discontinued,  it  is 

Ordered,  That  George  Bullock,  as  receiver  of  Buffalo  and 
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Lake  Erie  Traction  Company,  is  hereby  directed  to  resume  Feb- 
ruary 6,  1919,  the  sale  of  said  atrip  of  seven  one-way  tickets 
valid  for  passage  between  South  Park  avenue,  Lackawanna,  N.  Y., 
and  Lackawanna  Steel  plant  for  twenty-five  cents  per  strip,  and 
that  he  shall  file  with  this  Commission  within  five  days  from  the 
date  of  this  order  amendments  to  his  tariff  P.  S.  C,  2  N.  Y.,  No. 
A-141  and  P.  S.  C,  2  N.  Y.,  No.  A-142  showing  his  compliance 
February  6,  1919,  with  said  directions  of  this  order. 

4.  It  also  appearing  that  the  fare  changes  herein  ordered  to 
be  made  will  in  effect  operate  to  afford  through  passengers  on 
interurbau  cars  to  travel  by  combination  of  local  fares  at  a  less 
charge  than  the  through  fares  stated  in  his  said  tariff  P.  S.  C, 
2  N.  Y.,  No.  A-141,  and  which  would  be  a  violation  of  the  pro- 
visions of  section  36  of  the  Public  Service  Commissions  Law,  it  is 

Ordered,  That  George  Bullock,  as  receiver  of  the  Buffalo  and 
Lake  Erie  Traction  Company,  is  hereby  directed  to  file  with  thhi 
Commission  within  ten  days  from  the  date  of  this  order  amend- 
ment to  said  tariff  P.  S.  C,  2  N.  Y.,  No.  A-141  containing  such 
changes  in  through  fares  as  may  be  necessary  in  order  that  they 
shall  not  violate  the  provisions  of  section  36  which  prohibits 
carriers  from  charging  any  greater  compensation  as  a  through 
rate  than  the  ag$;regate  of  the  intermediate  rates. 


In  the  Matter  of  Service  Furnished  by  the  Westekm   Uxion 
Teleobaph  Company 


{Public  Serriee  Commiuion,  Second  District,  January  14,  1919) 

FailiTs  of  ■  telcKi'pli  company  to  fnniisli  proper  inttnunentaUtieB  and  fadll- 
tica  for  its  telasraph  service  and  to  dellvei  telesrami  to  addi«siee«. 

This  Is  an  application  in  the  nature  ot  an  order,  directed  to  the  West- 
ern Union  Telegraph  Company,  to  show  cause  why  it  should  not  furnish, 
with  respect  to  its  business  within  the  State,  such  instrumentalities  and 
facilities  as  shall  i>e  adequate,  and  should  not  deliver  telegrams  to  p«r- 
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•oui  to  whom  tlw  Min«  may  be  sent  at  their  placet  of  bunineu  unlesa 
applied  for  at  the  office  of  the  Baid  company.  Hearings  having  been  had 
•nd  from  the  facta  thereat  adduced,  the  Commiuion  Ands  that  the  Weet- 
em  Union  Telep'aph  Company  tails  to  proride  adequate,  just  snd  reason- 
able service  In  respect  to  its  busineat  within  the  State,  and  orders  that 
the  said  eanpsuy  be  and  is  directed  to  continue  to  deliver  all  messagea 
addressed  to  any  person  or  corporation  within  the  State  whose  place  of 
bvunesa  or  residence  is  situated  within  one-half  mile  of  an  office  of  the 
cmapany  without  charge  just  as  it  haa  hitherto  been  accustonied  to  do, 
and  further  that  the  said  company  be  directed  to  immediately  trinsmit 
by  telephone  to  the  addressee  every  message  received  between  certsin 
koars. 

Bt  the  Couhissioit. — Thia  Conuniasion  having  issued  its 
order  to  the  Westem  Union  Telegraph  Compfmy  directing  that 
company  to  show  cause  at  a  time  and  place  therein  named  why 
it  should  not  furnish  and  provide  with  respect  to  its  businesil 
within  the  State  of  New  York  such  inBtrumentalitiei*  and  facili- 
ties as  shall  be  adequate  and  in  all  respects  just  and  reaionable 
and  in  particular  why  it  ^ould  not  deliver  telegranu  to  persoos 
to  whom  the  same  may  be  sent  at  the  place  of  business  or  address 
of  said  persons  and  why  it  should  refuse  to  deliver  such  telegrams 
or  a  copy  thereof  except  at  an  office  of  said  company,  and 

Hearings  upon  said  order  to  show  cause  having  been  held  l^ 
the  Commission  at  its  office  in  the  city  of  Albany,  N.  T.  on  the 
18th  day  of  December,  1918,  and  the  2d  of  January,  1919, 
at  which  time  F,  J.  Cross,  Esq.,  appeared  for  the  Chamber  of 
Commerce  of  Rochester,  N,  Y.,  Edwin  T.  Coffin,  Esq.,  appeared 
for  the  Albany  Chamber  of  Commerce,  John  A.  Perkins,  Esq., 
appeared  for  the  Cohoea  Board  of  Trade,  Henry  S.  Kahu,  Esq., 
appeared  for  the  city  of  Cohoes,  and  J.  G.  Duffy,  Esq.,  appeared 
for  the  Utica  Chamber  of  Commerce,  and  R.  H.  Overbaugb,  Esq., 
appeared  for  the  Western  Union  Telt^aph  Company,  and 

It  appearing  to  the  Commisaion  from  the  evidence  that  said 
company  within  the  state  of  New  York  does  not  famish  and 
provide  with  respect  to  its  business  such  instrumentalities  and 
facilities  as  shall  be  adequate  and  in  all  respects  just  and  rea- 
sonable and  does  not  in  many  instances  deliver  tel^ams  to 
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persiHts  to  whom  the  same  may  be  sent  at  the  place  of  business 
or  address  of  said  persons  and  refuses  to  deliva  said  tel^franu 
or  a  copy  thereof  except  at  an  office  of  said  company. 

Ordered,  That  the  Western  Union  Telegraph  Company  be  and 
it  is  hereby  directed  to  continue  to  deliver  all  messages  addressed 
to  any  person  or  corporation  within  the  state  of  New  York  whoM  , 
place  of  business  or  residence  is  situated  within  one-half  mile 
of  an  office  of  the  company  without  charge  as  said  company  has 
been  hitherto  accustomed  to  do. 

Further  ordered,  That  the  Western  Union  Tel^raph  Company 
shall  at  all  of  its  (Maes  in  the  State  of  New  York  immediately 
transmit  by  telephone  to  the  person  or  corporation  to  whom  a 
message  shall  be  addressed  or  to  an  accredited  repres^itative  of 
said  addressee  when  said  addresoee  or  representative  thereof  can 
be  reached  by  telephone  every  message  other  than  those  above 
noted  received  at  such  office  between  the  hours  of  8  a.  u.  and 
6  p.  M.  and  shall  in  addition  thereto  send  the  original  of  said 
tdegram  to  the  periion  to  whom  the  same  is  addressed  by  mes- 
senger or  by  mail  at  an  additional  charge  of  three  cents  when 
requested  to  do  so  by  the  person  who  receives  said  message  by 
telephone.  When  however  the  person  to  whom  the  tel^ram  is 
addressed  ^all  request  that  any  message  shall  not  be  sent  by  tele- 
phone but  by  messenger,  such  message  shall  be  delivered  by 
messenger.  In  case  any  person  to  whom  a  message  is  addressed 
is  received  by  the  company  between  the  hours  of  8  a.  u.  and 
6  p,  it.  end  such  person  cannot  be  reached  by  telephone  then  said 
telegram  must  be  delivered  by  mess^iger.  Said  telegram  may  be 
held  at  the  office  of  the  company  if  the  company  is  requested 
so  to  do  by  the  person  who  receives  the  message  by  telephone  and 
it  shall  then  be  only  delivered  when  called  for  by  the  addressee 
or  his  representative  within  twen^-fonr  hours  aiter  its  receipt 
at  the  office. 

Further  ordered,  That  all  messages  received  at  any  office  of  the 
company  in  the  State  of  New  York  between  the  hours  of  6  p.  it. 
end  10  F.  u.  shall  be  immediately  delivered  by  telephone  to  the 
addressee  when  a  request  for  auch  deliveiy  shall  have  beat  filed 
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at  the  office  of  the  company  by  said  addreeaee  together  with  the 
name  of  the  penon  to  whom  and  the  number  of  the  telephone 
at  which  such  delivery  shall  be  made,  and  the  compalny  shall 
immediately  thereafter  send  the  original  telegram  by  mail  or  by 
messenger  in  the  discretion  of  the  company  to  the  addressee. 

The  Western  Union  Telegraph  Company  is  fnrther  directed 
at  all  of  its  offices  within  the  State  of  New  York  to  deliver  all 
messages  received  at  each  one  of  said  offices  between  the  hours  of 
10  p.  M.  and  8  A.  m.  and  those  meaSages  received  between  the 
honrs  of  6  p.  m.  and  10  p.  m.  and  not  delivered  by  telephone  or  by 
messenger,  by  messenger,  so  that  the  same  in  the  ordinary  course 
of  business  will  be  received  by  the  addressee  not  later  than  9  a.  ic 
of  the  day  following  the  night  upon  which  the  same  is  received  at 
the  office  of  the  company,  except  in  the  case  of  those  classes  of 
messages  which  must  be  received  at  an  earlier  hoar  in  the  morn- 
ing to  be  of  value,  and  such  messages  shall  be  delivered  by  mee- 
senger  as  soon  as  received. 

Further  ordered.  That  the  Western  Union  Telegraph  Company 
ijhall  amend  its  tariff  schedules  published  and  tiled  with  this 
Commission  so  as  to  conform  to  the  terms  of  this  order,  and  said 
amendments  shall  be  marked  "Amended  to  conform  to  order  of 
Public  Service  Commission,  Second  District,  dated  January  14, 
1919." 

Further  ordered,  That  the  Western  Union  Telegraph  Company 
is  hereby  directed  to  notify  this  Commission  within  ten  days 
after  its  receipt  of  9.  copy  of  this  order  whether  the  terms  of 
the  same  are  accepted  and  will  be  ob^ed. 
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In  the  fatter  of  the  Petition  and  Supplemental  Petition  of 
Thb  Lawsbncb  Park  Heat,  Lioht  and  Powbb  Coicpaht, 
Under  Section  68  of  the  Public  Service  Commissions  Law  for 
Fermisoion  to  Exercise  Certain  Rights  and  Privil^es,  Granted 
to  it  bj  the  Village  of  Bronxville,  December  20,  1917 

Also  Order  to  Show  Cause  Issued  May  21,  1918,  in  Same 
'Caae,   Why   Petitioner   Should   not   Discontinue   Operations 
Under  the  Permit  Described  in  Petition 
Case  No.  5739 

(Public  SerrJEe  Commiision,  Secood  District,  January  21,  1919) 

The  JDiiidlctioD  of  the  Public  Surica  ConuniBBian  extendi  te  amy  dectiiul 
Goiporation  teDerating,  fnmuhini  end  tianunittinK  alectiidty  for  lifkt, 
heat  and  power, 

A  cettiScate  of  public  conrenlnice  and  senulty  will  not  be  cranted  to  cover 
a  political  diviaion  of  the  Stat*  not  dturlbed  in  the  certificate  of  incer* 
poraUon  of  the  petitioner. 

Where  «  lighting  corporation  organised  under  Uie  Traneportation  Cor- 
porationa  Law  is  manufacturing,  distributing  and  selling  electric  current 
for  profit  to  a  large  number  of  tenant*  in  varioua  buildings  controlled 
by  the  same  persons  who  control  the  lighting  corporation,  such  aerricfl 
is  public  service  and  (alls  under  the  supervision  and  jurisdiction  of  tba 
Public  Serrica  Comnission. 

The  Public  Service  Commission  will  not  grant  a  certificate  of  public 
eonvenience  and  necessity  with  respect  to  the  exercise  of  a  permit  granted 
by  local  Buthorities  over  the  public  streets  of  a  village  which  ia  not 
named  in  the  certiflcate  of  incorporation  of  the  lighting  company  which 
is  the  grantee  of  such  permit.  Methods  suggested  whereby  such  applica- 
tion may  be  approved  by  the  Commission. 

Joseph  S.  Wood,  for  petitioner. 

John  J.  Crennan  and  Martin  S.  Decker,  for  Westchester 
Lighting  Company. 

A.  D.  Britton,  Village  Attorney  for  the  village  of  Bronxville. 

Hill,  Chairman. — This  is  a  petition  1^  the  Lawrence  Park 
Heat,  Light  and  Power  Company,  under  section  68  of  the  Public 
Service  Commissions  Law,  praying  for  the  permission  and 
approval  of  the  commission  to  and  of  the  exercise  by  petitioner 
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of  all  the  lights  and  privilegee  granted  to  it  by  the  village  of 
Bronxville  on  the  20th  day  of  December,  1917.  The  so-called 
permit  authorizes  the  petitioner  to  lay  and  maintain  an  onder- 
gronnd  conduit  with  wires,  cablee.  and  other  conductors  for  con- 
ducting electricity  under  the  surface  of  certain  fltreets  and  high- 
ways (a  distance  of  about  570  feet)  for  the  purpose  of  supplying 
electricity  to  the  occupants  of  certain  buildings  facing  on  said 
streets  and  highways,  known  and  designated  as  the  Colonial 
Building  on  Pondfield  road  and  the  Brick  Row  on  Kraft  avenue, 
which  buildings  are  stated  to  be  owned  by  the  Village  Invest- 
ment Company,  and  to  said  occupants  only. 

The  petitioner  was  duly  incorporated  in  the  year  1905,  pur- 
suant to  the  provisions  of  article  VI  of  the  Transportation  Coi^ 
porations  Law,  for  the  purpose,  among  others,  "  to  manufacture, 
generate,  buy,  sell,  accumulate,  store,  transmit,  furnish  and  dis- 
tribate  electric  current  for  heat,  light  and  power,"  and  is  owned 
and  controlled  by  members  of  the  Lawrence  family,  who  also  own 
or  control  the  Village  Investment  Company  and  various  large 
buildings  in  the  village,  including  the  Gramatan  Hotel,  the  invest- 
ment company  in  turn  owning  the  Colonial  Building  and  the 
Brick  Kow  above  mentioned.  At  the  present  time  the  electric 
lighting  of  petitioner  is  confined  to  the  various  Lawrence  Build- 
ings and  the  tenants  therein  —  the  number  of  customers  is  225 
and  the  yearly  revenue  therefrom  about  $18,000,  the  contract* 
being  made  by  the  company  direct  with  the  tenants.  These  ten- 
ants consist  of  both  residence  and  businesa  occupants. 

The  petition  is  opposed  by  the  Westchester  Lighting  Company, 
a  rival  concern  which  does  the  public  lifting  in  the  village  and 
also  its  general  commercial  lighting.  At  the  time  the  petition 
was  filed  the  petitioner  .was  and  ever  eince  has  been  exercising 
the  permit  which  forms  the  subject  of  the  petition,  and  the  oppos- 
ing company  had  complained  to  the  Commission  that  such  nse 
was  unlawful.  An  order  to  show  cause  why  it  should  not  refrain 
from  further  exercise  of  the  permit  was  thereupon  issued  by  the 
Commission  directed  to  the  petitioner.  As  a  result  the  petition 
was  filed  and  the  order  and  petition  were  heard  together  and 
will  both  be  disposed  of  by  the  order  now  to  be  made 
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The  relations  of  the  petitioner  to  the  business  of  electric  light- 
ing in  the  village  of  Bronxville  and  to  the  contesting  company 
have  been  dealt  with  previously  by  the  CommiaBion  and  were  the 
subject  of  an  order  made  October  9,  1917,  to  which  it  is  now 
desirable  to  refer. 

In  August,  1916,  the  Lawrence  Park  Company  secured  a  so- 
called  franchise  from  the  authorities  of  the  village  of  Bronxville. 
The  village,  having  contracted  with  the  company  to  do  certain 
public  lighting,  gave  it  the  franchise  in  question  to  extend  its 
wires  in  the  necessary  public  places  which  would  enable  it  to 
enter  into  competition  with  the  Westchester  Company  in  public 
lighting  service.  It  then  applied  to  this  Commission,  pursuant 
to  section  68  of  the  Public  Service  Commissions  Law,  for  the 
requisite  certificate  of  public  convenience  and  necessity  witii 
respect  to  such  franchise,  its  petition  being  strongly  opposed  by 
the  Westchester  Company.  The  result  was  a  denial  of  the  appli- 
cation by  the  Commission.  All  the  facts,  including  the  history 
of  both  companies,  were  stated  and  discussed  at  much  length  in 
an  opinion  by  Commissioner  Emmet  Lawrence  Park  Light, 
Heat  &  Power  Company,  6  P.  S.  C.  N.  Y.,  2d  Dist,  288;  14 
State  Dept.  Eep.  244. 

It  was  there  incidentally  disclosed  that  the  Lawr^ice  Park  Com- 
pany bad  in  1914  procured  from  the  village  permission  to  carry 
two  wires  across  one  of  the  highways  for  the  purpose  of  oupply- 
ing  the  Colonial  Building  with  dectricity,  and  had  applied  for 
and  obtained  from  the  Commission  a  certificate  of  public  con- 
venience and  necessity  with  respect  to  such  wires  and  bad 
installed  and  made  use  of  the  same;  and  it  now  appears  that  later 
a  similar  certificate  was  obtsined  to  permit  the  company  to  reach 
the  Brick  Row  through  an  extension  of  the  same  wires. 

While  the  above  mentioned  controversy  was  pending  undetei^ 
mined  and  in  M^,  1917,  an  emergency  arose  which  the  Com- 
mission took  in  Imnd  informal^.  It  seems  that  certain  grade 
crossings  were  being  eliminated  in  the  village  of  Bronxville,  the 
completion  of  which  involved  the  question  pending  as  to  which  of 
the  two  companies  should  be  allowed  to  do  the  public  lighting  of 
the  Plaza,  which  was  the  subject  of  the  dispute;  it  was  requisite 
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that  the  constrnctioii  of  the  oecessary  coadnitB  be  proceeded  with 
without  waiting  for  the  outcome  of  the  controve^.  Thereupon, 
with  the  informal  approval  of  the  Commission,  the  conduit  was 
laid  hy  the  Lawrence  company  under  an  agreement  with  the 
Westchester  company  by  the  terms  of  which  the  company  which 
succeeded  in  the  controversy  was  to  pay  for  and  acquire  the  com- 
duit  In  the  end,  however,  a  joint  ownership  was  arranged  by 
virtue  of  which  each  company  retains  one  set  of  wires,  and  it  is 
the  wires  in  this  conduit,  retained  hy  the  Lawrence  Company, 
which  it  is  now  using  to  light  the  Colonial  Building  and  Brick 
Sow,  and  which  form  the  subject  of  this  application. 

In  order  to  dispose  of  this  controversy  we  think  it  is  impor- 
tant to  first  definitely  determine  whether  or  not  the  service  pro- 
posed to  be  supplied  under  the  permit  described  in  the  petition 
is  or  is  not  of  the  nature  of  public  service  such  as  falls  under 
the  jurisdiction  of  the  Commission. 

The  petitioner  seems  to  assume  that  if  it  is  found  to  be  engaged 
in  public  service  in  the  use  of  the  wires  in  question,  then  its 
petition  must  be  denied  on  the  authority  of  the  determination 
which  was  made  in  the  former  controversy.  We  think  that 
determination  has  no  such  effect  The  petitioning  company  was 
at  that  time  operating  tmder  a  certificate  of  public  convenience 
and  necessity,  the  granting  of  which  was  necessarily  predicated 
an  the  service  being  of  a  public  character,  and  the  determination 
referred  to  had  only  the  effect  of  deciding  that  the  particular 
public  lighting  there  in  dispute  should  be  given  to  its  competitor, 
the  Westchester  company,  and  we  think  it  may  be  said  to  be  a 
determination  also  that  the  Commission  felt  that  the  Westchester 
company  was  entitled  fo  be  protected  in  the  monopoly  of  the 
public  and  general  commercial  lighting  of  the  village. 

It  was  not,  however,  a  decision  which  determined  the  legal 
character  of  the  Lawrence  Company  or  of  its  business.  Although 
deprived  of  the  lighting  in  question,  it  does  not  at  all  follow  that 
its  legal  character  was  changed,  or  that  the  lighting  which  it  is 
now  doing  is  not  in  the  nature  of  public  service.  To  be  sore, 
upon  the  evidence  then  before  the  Commission  the  view  was 
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ezpresaed  that  the  service  was  not  of  a  public  character  but  this 
deems  to  have  been  on  the  assumption  that  the  company  was  sup- 
plying onlj  four  customers,  whereas  it  appears  in  the  present 
record  that  the  customers  are  225  in  number  and  that  the  volume 
of  its  busiuess  in  the  village  is  about  $18,000  per  annum  and  about 
equal  to  that  done  by  the  competing  company. 

We  are  of  the  opinion  that  the  present  electric  lighting  business 
of  the  Lawrence  Company  is  of  the  nature  of  public  service.  The 
Public  Service  Commissions  Law  was  intended  primarily  for  the 
protection  of  the  patrons  of  companies  and  individuals  furnishing 
various  classes  of  service  to  the  public.  We  do  not  believe  that 
under  that  statute  to  sustain  the  character  of  public  service  the 
utility  must  be  one  which  is  offered  to  the  public  indiscriminatdy, 
which  has  been  the  test  applied  in  some  of  the  states,  nor  that  the 
making  of  special  contracts  by  the  producer  up<Hi  its  own  terms 
necessarily  robs  it  of  its  public  character.  The  jurisdiction  of  the 
Commissiou  extends,  by  virtue  of  section  64  of  the  Public  Service 
Commissions  Law,  to  the  "  *  *  *  generation,  furnishing  ami 
transmission  of  electricity  for  light,  heat  or  power."  Under 
section  65  it  is  given  power  over  "every  electrical  corporation." 
Section  2  defines  an  electrical  corporation  to  include  every  cor- 
poration owning,  operating  or  managing  any  dectric  plant,  except 
where  electricity  is  generated  or  distributed  by  the  producer  solely 
for  its  own  use,  or  the  use  of  its  tenants,  and  not  for  sale  to  others. 
Section  1  provides  that  the  law  shall  apply  to  the  "  public  services 
her^n  described."  It  thus  appears  that  the  generation  and  fui^ 
nishing  of  electricity  for  light,  heat  and  power,  by  any  corporation 
owning,  operating  or  managing  any  electric  plant,  unless  done 
solely  for  the  producer's  own  use  or  the  use  of  his  tenants,  so  that 
none  is  for  sale  to  others,  is  a  public  service  within  the  meaning  of 
the  statute, 

The  determination  of  the  Commission  in  Fulton  L.  H.  &  P.  Co. 
V.  Granby  Co.,  5  P.  S.  C.  N.  Y.,  2d  Dist,  340;  10  State  Depf. 
Rep.  345,  has  no  application,  because  in  that  case  the  corooany 
complained  of  was  not  distributing  power  for  sale  to  others,  but 
was  simply  transmitting  it  across  a  highway  for  its  own  use. 
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"  The  [Hroposition  that  the  constractioD  and  operation  of  a  light- 
ing ^dtem  by  an  olectrical  corporation  is  bejond  the  mpernsiou 
of  the  Public  Ser\'ice  Commiasion  ao  long  as  the  electric  current 
is  sold  and  distributed  upon  private  property,  contravenes  some 
of  the  most  important  purposes  for  which  the  Public  Service 
CommiBaion  was  created  and  given  supervision  of  this  class  of 
public  utilities,  viz. :  the  protection  of  the  public  from  improper 
and  dangerous  coostraction,  fnmi  exorbitant  cha^^,  and  the 
protection  of  the  corporation  itself  from  disastrous  competition." 
People  ei  rel.  Oneonta  L.  &  P.  Co.  v.  Pub.  Serv.  Com.,  180  App. 
Div.  32 ;  affd.,  224  N.  Y.  604. 

Unless  the  service  for  which  the  permit  is  to  be  used  is  a  public 
eervice,  a  certificate  of  public  convenience  and  necessity  as  prayed 
for  would  be  a  contradiction  in  terms.  We  have  determined, 
however,  that  the  proposed  service  is  of  a  public  character,  and 
we  mudt  next  determine  whether  or  not  the  certificate  shall  be 
,  granted.  In  the  consideration  of  this  question  we  are  met  with 
the  objection  that  the  village  of  Bronxville  is  not  named  in  the 
certificate  of  incorporation  of  the  Lawrence  Company  as  one  of 
the  towns,  villages  or  cities  in  which  the  opwations  of  the  corpora- 
tion are  to  be  carried  <m,  as  required  by  the  provisions  of  section 
60  of  the  Transportation  Corporations  Law.  The  certificate  does 
name  the  town  of  Eastchester  within  the  boundaries  of  which  the 
village  of  Bronxville  lies.  But  every  village  lies  within  a  town, 
and  the  statute  requires  that  the  village  shall  be  named,  A  town 
govM^mient  could  not  grant  the  right  to  do  public  lighting  or  to 
place  lighting  wires  in  village  streets.  For  lighting  purposes  the 
village  is  a  separate  political  district  from  the  town.  It  seems 
clear  therefore  that  the  corporate  rights  of  the  Lawrence  Company 
do  not  extend  into  the  village  of  Bronxville.  While  this  objection 
is  technical,  still  it  is  imposuble  to  find  any  propriety  in  the 
Commission  granting  a  certificate  that  public  convenience  and 
necessity  require  the  exercise  by  a  lighting  corporation  of  a  fran- 
chise in  a  political  division  of  the  State  which  is  not  included  in 
the  territory  described  in  its  certificate  of  incorporation.  Such 
a  proceeding  would  seem  to  have  no  warrant  in  law.    This  objec- 
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tion  can  he  overcome,  hcmever,  by  the  petitioner  amending  ita 
certificate  of  incorporation  ao  aa  to  include  the  village  of  Broni- 
ville,  and  in  order  that  this  controversy  may  he  finally  disposed  of 
we  are  inclined  to  consider  the  application  on  its  merits  at  this 
time  with  the  some  effect  aa  though  that  had  been  done,  provided 
the  petitioner  desires  to  so  amend  its  certificate. 

It  is  clear  that  the  adjudication  of  October  8,  1917,  contem- 
plated that  the  Westchester  Company  should  be  fully  protected 
in  the  public  and  general  commercial  lighting  of  the  village,  and 
that  the  Lawrence  Company  should  be  allowed  to  continue  such 
lifting  as  it  waa  then  conducting,  and  with  that  disposition  of 
the  matter  we  are  in  full  accord.  The  use  of  the  permit  in  ques- 
tion will  not  in  any  way  alter  the  adjustment  thus  made  because 
it  simply  furnishes  a  more  ccmvenient  way,  both  from  the  view 
of  the  company  and  that  of  the  public,  of  conducting  electric  cur- 
rent to  the  Colonial  Building  and  the  Brick  Row  than  is  afforded 
by  the,  two  wires  crossing  Pondfield  road,  the  permit  being  limited 
to  these  purposes.  The  village  authorities  have  expressed  their 
preference  for  this  method  of  transmission. 

An  order  will  be  entered  denying  the  petition  and  directing  the 
petitioner  to  discontinue  operating  under  the  permit  described  la 
the  petition,  unless  within  thirty  days  the  petitioner  files  with  the 
Commission  evidence  that  it  haa  duly  amended  its  certificate  of 
incorporation  by  including  the  village  of  Bronxville  in  the  towns, 
villages,  cities  and  counties  in  which  its  operations  are  to  be  car- 
ried on  and  providing  that  in  case  of  such  filing  within  thirty 
days  the  approval  prayed  for  will  be  granted. 

Irvine,  Barhite  and  IFennell,  Commissioners,  concur. 

In  conformity  with  the  above  opinion  the  following  order  was 
duly  made  and  entered  herein  on  January  21,  1919 : 

By  the  Commission. — A  petition  and  supplemental  petition, 
under  section  68  Public  Service  Commissions  Law,  having  been 
filed  with  this  Commission  by  the  Lawrence  Park  Heat,  Light  and 
Power  Company,  for  permission  to  construct  underground  con- 
duits for  carrying  electric  wires  in  portions  of  Sagamore  road, 
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Pcmdfield  road  and  Kraft  avenue,  in  the  village  of  Bronxville, 
Westchester  county,  and  for  approval  of  the  exeroiBc  of  rights  and 
privil^ee  under  a  franchise  or  "  permit "  therefor  received  by 
said  petitioner  from  aaid  village  authorizing  "  said  Lawrence 
Park  Heat,  Light  and  Power  Company  to  lay  and  maintain  an 
underground  conduit  witii  wires,  cables  and  other  conductors 
for  conducting  electricity  under  the  streets,  avenues  and  highways 
shown  and  designated  on  a  certain  map  annexed  hereto,  which 
forms  a  part  of  this  resolution,  for  the  purpose  of  supplying 
electrici^  to  the  occupants  of  the  several  buildings  on  said  streets, 
avenues  and  hi^^ways  known  and  designated  as  the  Colonial 
Building  on  Pondfield  Road  and  the  Brick  Sow  on  £raft  Avenue, 
which  buildings  are  owned  by  the  Village  Investing  Company 
and  to  said  occupants  only ; "  and  it  appearing  that  the  conduits 
are  constructed  and  operated  by  said  company  —  this  petition 
being  filed  after  an  order  of  this  CommiBsion  to  the  company  to 
show  cause  why  said  operation  should  not  cease;  and  public  hear- 
ings on  said  petition,  after  due  notice,  having  been  held  by  Chair- 
man Hill  of  this  Commission  in  New  York  city  on  June  24  and 
August  30,  and  in  Albany  on  October  29,  1918,  those  named 
above  appearing ;  and  it  appearing  that  in  neither  the  certificate 
of  incorporation  nor  an  amended  certificate  of  incorporation  of  this 
petition  now  filed,  does  the  name  of  the  incorporated  village  of 
Bronxville  appear  as  one  of  the  municipalities  in  which  the  opera- 
tions of  this  corporation  are  to  be  carried  on;  now,  after  due 
consideration  and  for  the  reasons  given  in  an  opinion  of  this 
Commission  of  thia  date,  it  is 

Ordered,  that  said  petition  is  denied  and  said  Lawrence 
Park  Heat,  Light  and  Power  Company  is  hereby  directed  to  dis- 
continue operations  under  said  franchise  or  permit,  unless  within 
thir^  days  from  the  date  of  this  order  said  company  shall  file 
with  this  Commission  proof  that  it  has  so  altered  its  certificate  of 
incorporation  as  to  include  the  incorporated  village  of  Bronxville 
as  a  municipality  in  which  its  operations  are  to  be  carried  on. 

^Further  ordered,  that  if  and  when  there  is  filed  with  this 
Cconmission  a  certificate  of  alteration  of  the  certificate  of  incor- 
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poTation  of  the  Lawrence  Park  Heat,  Light  and  Power  Company, 
certified  by  the  Secretary  of  State  and  clerk  of  Weatcheater  county 
to  have  been  duly  filed  in  their  reepective  offices  naming  the 
incorporated  village  of  Bronxville,  Westchester  county,  as  a 
municipality  in  which  the  operations  of  said  company  are  to  be 
carried  on,  there  shall  be  entered  an  order  of  this  Commission 
permitting  the  construction  of  the  said  conduits  as  now  con- 
fltrueted  and  the  exercise  of  rights  and  privileges  under  the  said 
franchise  or  permit. 

Further  ordered,  that  the  order  of  this  Commissioo  of  May  21, 
1918,  directing  the  Lawrence  Park  Heat,  Light  and  Power  Com- 
pany to  show  cause  why  the  operation  of  said  electric  lines  should 
not  cease,  is  hereby  vacated. 


In  the  Matter  of  the  Complaint,  under  Sections  71  and  72,  Public 
Service  Commissions  Law,  of  the  Mayok  ot  thb  City  of 
AusTERDAH,  agaiost  CuucTANUNDA  Gas  Lioht  Cohpant,  as 
to  Prices  Proposed  to  be  Charged  the  Public  in  said  City 

Case  No.  6571 
(Public  SerricB  Commisiion,  Second  District,  January  30,  1S19> 

Complaint  I17  the  cit:^  of  Amaterdam  agiaiut  proposed  duosei  of  «  gaa  Ufht 
company  foi  gas  fumiihed  the  public. 

In  the  citj  of  AmHterdam  &  new  schedule  of  illuminating  gas  rates  is 
ptopoied  to  be  charged  by  the  Chuctanunda  Gas  Light  Company  in  that 
city  for  its  product.  The  proposed  rates  increase  the  present  figures 
twmty  cents  per  1,000  with  the  same  discount  and  double  the  existing 
monthly  charge  per  meter  installation.  Upon  inTeatigation  by  the  experts 
ot  the  Commission,  it  was  found  that  under  all  the  circumstances  shown, 
the  company  was  entitled  to  an  increase,  the  only  question  involved 
being  bow  much  such  increase  should  be.  Held,  that  ordinarily  a  return 
of  eight  per  cent  on  inrestment  is  permissible  and  reasonable  but  that 
the  present  exceBsive  cost  of  administration  is  due  to  conditions  brought 
about  by  the  war  and,  as  that  is  now  over,  there  will  be  necessarily  a 
readjustment  in  economic  conditions  irtiich  must  occur  with  some  rapid- 
ity. Ordered,  that  the  Chuctanunda  Gas  Light  Company  file  a  new  eerrice 
classification  with  the  Commission  to  supersede  its  present  service  claau- 
flcation  No.  1;  that  such  classification  be  based  upon  certain  figures  set 
torth  in  said  order  snd  representing  a  slight  increase  of  ratea 
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C.  J.  Heffernan,  corporation  counsel,  for  the  city  of  Amsterdam. 

W.  H.  Hart,  secretary,  for  the  Amaterdam  Board  of  Trade. 

A.  R.  CoDover,  for  respondent. 

O.  A.  Merchant,  General  Manager  of  Chuctanunda  Oas  Light 
Company. 

Hill,  Chairman. —  This  is  a  complaint  by  the  mayor  on  behalf 
of  the  city  of  Amsterdam  against  a  new  schedule  of  gas  rates  pro- 
posed to  be  charged  by  the  respondent  for  illuminating  gas  in 
the  city  of  Amsterdam.  The  rates  in  effect  at  the  time  this  increase 
was  initiated  were:  $1.25  per  1,000,  for  quantities  up  to  5,000 
cubic  feet;  $1.20  per  1,000,  for  consumption  between  5,000  and 
10,000  cubic  feet;  $1.15  per  1,000,  for  consumption  between 
10,000  and  20,000  cubic  feet;  $1.05  per  1,000,  for  consumption 
in  excess  of  20,000;  with  a  discount  of  ten  cents  per  1,000  for 
prompt  payment.  There  was  a  minimum  monthly  charge  of 
twenty-five  cents  per  meter  installation.  The  proposed  rates  under 
consideration  create  an  advance  of  twenty  cents  per  1,000  with 
the  same  discount,  and  increase  the  minimum  monthly  charge 
from  twenty-five  to  fifty  cents  per  meter  installation. 

The  records  of  the  Commission  show  that  the  books  and  records 
of  this  company  were  examined  by  the  division  of  capitalization 
from  the  organization  of  the  company  to  December  31,  1914, 
incident  to  capitalization  case  No.  4808.  Complete  details  were 
available  from  Jmuary  1,  1909,  to  December  31,  1914,  but  not 
for  the  period  prior  thereto.  The  balance  in  the  fixed  capital 
account  of  the  company  at  December  31,  1908,  was  $232,810.95, 
and  to  support  this  the  company  had  an  allocation  made  which 
identified  the  various  items  of  property  and  showed  the  values 
thereof.  This  appraisal  was  inquired  into  by  the  division  of 
capitalization  with  the  aid  of  such  collateral  records  —  such  as 
minute  books,  contracts,  etc. —  as  could  be  found,  and  it  was 
found  to  be  substantially  correct  except  for  some  transfers  between 
accoonts. 
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SubBequent  to  this  examination  the  entire  matter  vas  tamed 
over  to  the  Commisaion'B  engineer,  who  advised  in  bis  report  dated 
M&j  12,  1916,  that  "  The  appraisal  made  by  the  company  aa  of 
December  31,  1908,  is  conservative  and  I  have  adopted  it."  As 
a  result  of  this,  the  appraisal,  or  allocation,  supplemented  by  the 
actual  costs  after  December  31,  1908,  was  adopted  by  the  Com- 
miaeioQ  for  use  in  that  capitalization  case  and  placed  upon  the 
books  of  the  company. 

Apparently  the  company  has  been  keeping  its  accounts  since 
that  time  in  accordance  with  the  Commission's  requirements,  and 
there  appears  bo  reason  to  doubt  its  statement  that  it  had  as  of 
June  30,  1918,  a  fixed  capital  of  $350,291.87  and  an  accrued 
amortization  of  $56,948.15.  Disregarding  the  company's  small 
investment  in  canal  bonds,  we  thus  have  the  following: 

Fiied  capital $350,291  87 

Current  assets  23,196  96 

Materials  and  suppties 36,078  IS 

$408,566  96 

Leas  accrued  amortization $56,948  16 

Current  liabilities  27,831  71  84,579  86 


Leaving  as  investment  as  of  June  30,  19'18. . . .        $323,987  10 


In  the  absence  of  any  evidence  to  challenge  this  investment, 
and  it  appearing  that  the  company  has  kept  its  accounts  in  con- 
formity with  the  rules  and  regulations  of  the  Commission  and  has 
charged  amortization  at  the  rates  recommended  by  the  Commission, 
it  seems  proper  to  accept  the  amount  stated  as  a  basis  upon  which 
to  compute  the  return  on  investment.  Eespondent's  Exhibit 
No.  1  indicates  that  its  net  earnings  on  investment  were  about 
6  per  cent  in  1916,  7  per  cent  in  1916,  1.3  per  cent  in  1917,  imd 
that  at  the  new  rates  the  return  for  a  full  year  on  the  present  level 
of  operating  coats  will  be  about  7.7  per  cent.  These  results  are 
attributable  to  the  sensational  increases  in  labor  and  materials 
which  have  been  encountered  during  the  war  period  and  especial^ 
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during  the  last  six  months  and  which  are  the  subject  of  tmlTersal 
knowledge.  ThuB  the  prices  of  coal  at  the  plant,  which  was  two 
dollars  and  ninety-seven  cents  per  ton  in  1915,  increased  to  six 
dollars  and  six  cents  in  1917  and  is  now  about  five  dollars  and 
ihirty-two  cents.  The  price  of  gas  oil,  which  is  a  large  factor  in 
the  manufacture  of  gas  has  increased  from  three  and  six-tenths 
cmts  per  gallon  in  1915  to  about  ten  cents  at  the  present  time. 
Wages  have  about  doubled  in  the  same  period  and  office  salaries 
have  increased  approximately  70  per  cent.  It  appears  that  the 
(?ost  of  manufacture  in  1915  was  about  75  cents  per  1,000  as 
compared  with  the  cost  in  1918  of  one  dollar,  seven  and  one-half 
cents  per  1,000. 

There  is  no  doubt  that  the  company  is  entitled  to  and  must 
have  an  increase,  and  the  main  question  to  be  determined  is  how 
m&ch  that  increase  should  be.  It  has  become  generally  recognized 
that  a  return  of  6  per  cent  on  investment  is  permissible  and 
proper  under  the  mandate  of  the  statute  prescribing  a  just  and 
reasonable  return;  but  it  is  also  recognized  that  the  cost  increases 
above  enumerated,  which  prevail  generally  over  the  country,  are 
due  not  to  natural  conditions  but  to  the  unusual  upheaval  of  busi- 
ness brought  about  by  the  great  war.  The  war  is  now  over  and 
we  think  it  is  fair  to  assume  and  naturally  to  be  expected  that 
there  will  be  a  readjustment  in  economic  conditions  which  may 
and  should  make  its  advent  with  considerable  rapidity.  We  are 
warned  of  course  that  this  may  not  happen,  but  the  Commission 
does  not  feel  justified  in  accepting  the  present  inflated  prices  as 
n  basis  for  rate-making.  The  attitude  taken  by  nearly  all  public 
service  commissions  is  that  the  public  utility  corporations  are  not 
immune  from  the  effect  of  the  conditions  referred  to  which  have 
seriously  disturbed  general  business  and  that  they  must  expect  to 
participate  in  a  reasonable  measure  in  the  difficulties  which  all 
business  is  undergoing.  The  rates  which  are  now  beii^  superseded 
were  put  into  effect  within  the  past  year  and  constituted  an  increase 
of  about  15  per  cent,  from  the  prices  theretofore  charged. 

There  will  be  some  increase  in  income,  which  it  is  impossible 
to  estimate  with  exactness,  from  the  increase  in  the  minimum  rate 
State  Deft.  Reft.— Vol.  18        29 
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from  twenty-five  to  fifty  cents.  If  the  increaae  per  1,0Q0  feet 
now  to  ba  |)ermitted  should  be  limited  to  ten  cents  inatead  of 
being  allowed  at  twenty  cents  as  proposed  by  the  respondent,  an 
estimated  lesult  of  the  outcome  will  be  as  follows: 

Net  income  from  sales  of  gas  and  from  jobbing 

business  for  first  six  months  of  1913 $2,587  84 

Net  yearly  income  at  game  rate $5,175  G6 

Increase  —  income    at    10    cents    per    1,000    on 

9«,082,000  cubic  feet 9,908  20 

Net  income  at  increase  of  10  cents  per  1,000. .       $15,083  88 


which  equals  4.35  per  cent  on  investment  as  of  June  30,  1918,  in 
addition  to  which  there  will  be  some  increased  return  from  the 
advanced  minimum  charge. 

All  things  considered,  we  think  this  fairly  meets  the  existing 
situation  at  least  aa  a  temporary  disposition  which  will  enable  the 
company  to  avoid  financial  difficulty  and  give  some  return  during 
the  trying  period  which  the  business  of  the  country  la  being  com- 
pelled to  face.  What  the  future  will  develop  we  cannot  foresee 
and  it  is  best  not  to  attempt  to  anticipate.  An  order  will  bo 
entered  cancelling  the  tariff  which  has  been  filed  and  allowing  the 
company  to  put  into  effect  on  one  day's  notice  a  new  tariff  in  con- 
formity with  the  views  above  expressed.  Such  tariff  will  remain 
,  in  force  until  six  months  after  a  declaration  of  peace,  or  until  the 
further  order  of  the  Commission. 

Irvine,  Barhite  and  Fennell,  Commissioners,  concur. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

Bt  the  Commission. —  Complaint  having  been  filed  with  this 
Commission  by  Seeley  Conover,  Esq.,  as  mayor  of  the  city  of 
Amsterdam,  alleging  that  prices  for  gas  shown  in  a  schedule  filed 
with  this  Commission  by  Chuctanunda  Oas  Li^t  Company  of 
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said  city,  effective  September  20,  1918,  ore  unreaAonable  and 
aaking  this  Commissioii  to,  after  inveetigation,  fix  the  maximuni 
prices  which  may  be  charged ;  and  the  company  having  answered 
Baid  complaint ;  and  a  public  hearing  having  been  held  by  Chair- 
man Hill  of  this  Commission  in  the  city  of  Albany  on  October 
30,  1918,  those  named  above  appearing;  now,  after  hearing  evi- 
d^ice  and  argumeat  and  after  due  consideration  and  for  the 
reasons  stated  in  an  opinion  of  the  Commission  of  this  date  in 
this  matter,  it  is 

Ordered,  That  Chuctauunda  Gas  Light  Company  shall  publish 
and  file  with  this  Commission  effective  March  1,  1D19,  on  not 
less  than  ten  days'  notice  a  new  service  classification  Xo.  1  to  its 
general  schedule  for  gas  P.  S.  C,  2  N.  Y.,  No.  1,  such  service 
classification  to  supersede  its  present  service  classificntion  No.  1 
nnd  provide  therein  for  service  rendered  thereunder  at  rates  and 
charges  not  in  excess  of  the  maximum  rates  and  charges  hereinafter 
fixed. 

Further  ordered,  under  sections  71  and  72,  Public  Service  Com- 
missions Law,  that  the  maximum  prices  which  may  be  charged 
for  gas  by  Chuctanunda  Gas  Light  Company  on  and  after  March 
1,  1919,  and  for  a  period  of  six  months  after  a  declaration  of 
peace  or  until  the  further  order  of  this  Commission,  shall  be  as 
-  follows:  Minimum  monthly  charge  of  fifty  cents  per  meter 
installation.  For  a  monthly  consumption  of  the  first  5,000  cubic 
feet  per  month,  one  dollar  and  thirty-five  cmts  per  1,000  cubic 
feet;  next  5,000  cubic  feet  per  month,  one  dollar  and  thirty  cents 
per  1,000  cubic  feet;  next  10,000  cubic  feet  per  month,  one  dollar 
and  twenty-five  cents  per  1,000  cubic  feet ;  over  20,000  cubic  feet 
per  mouth,  one  dollar  and  fifte^i  cents  per  1,000  cubic  feet.  A  dis* 
count  of  ten  cents  per  1,000  cubic  feet  from  the  gross  price  shall 
be  allowed  on  all  bills  paid  before  the  sixteenth  of  the  following 
month.  No  discount  need  be  allowed  on  bills  for  less  than  400 
cubic  feet;  and  that  the  schedule  which  the  Chuctanunda  Gas 
Light  Company  shall  file  under  this  order  shall  bear  notation 
*' laaucd  under  order  of  the  Public  Service  Commission,  Second 
District,  State  of  New  York,  of  January  30,  1919,  in  Case  No. 
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In  the  Matter  of  the  Complaiot  of  M.  Tanekbacic  againat 
A.  S.  Bdrlebon,  Postmasteb  Gekebal,  and  New  Yore 
Telephone  Company  as  to  Charge  for  Restoration  of  Tele- 
phone Service  at  Complainant's  Residence,  No.  31  West 
Seventy-fifth  Street,  New  York  City,  N.  Y. 

Case  No.  6654 

In  the  Matter  of  the  Complaint  of  Abthub  Selio  against  A.  S. 
Bdbleson,  Postmastek  General,  and  New  Yobx  Telephohk 
Company  as  to  Charge  for  Installation  of  Telephone  Service 
at  Complainant's  Residence,  No.  100  Momingside  Drive,  New 
York  City,  N.  Y. 

Case  No.  6655 

In  the  Matter  of  the  Complaint  of  H.  H.  Botb  against  A.  S. 

BUBLESON,  POSTUASTEB  GENERAL,  and  NeW  YoBK  TbLEPUONX 

Company  as  to  Charge  for  Installation  of  Telephone  Service  at 
His  Residence  in  Greatkills,  Richmond  Borough,  New  York 
Cily,  N.  Y. 

Case  No.  6656 

In  the  Matter  of  the  Complaint  of  B,  Eckstein  against  A.  S. 
BcRLESON,  Postmaster  Genekal,  and  New  Yokk  Tkli- 
PHONE  Company  as  to  Charge  for  Installation  of  Telephone 
Service  at  Complainant's  Store,  West  Fordham  Road,  New 
York  City,  N.  Y. 

Case  No.  6657 

In  the  Matter  of  the  Complaint  of  Henbt  A.  Eubino  against 
A.  S,  Burleson,  Pobtmasteb  General,  and  New  York 
Telephone  Company  as  to  Charge  for  Restoration  of  Tele 
phone  Service  at  Complainant's  Residence,  No.  39  Eighth 
Avenue,  Brooklyn,  N.  Y. 


Case  No.  CC5S 
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In  the  Matter  of  the  Compkint  of  Mbs,  A.  M.  Whitb  of  Buffalo 
against  A.  S.  Bcblesox,  Postuasteb  Gi:nebvi,,  and  New 
Tore  Telzphonz  Coupaitt  as  to  Inetallatioa  Charge  for 
Telephone 

Case  No.  6674 

In  the  Matter  of  the  Correspondence  Complaint  of  Sauokl  A. 

COHEK 

In  the  Matter  of  the  Correspondence  Complaint  of  Josepu 

H07?MAIT 

(Public  Serrice  CommlcRion,  Second  District,  Januftrj  30,  1019) 

bi  the  matter  of  the  antlutritjr  of  the  Fottmastei  General  «b  to  local  oi 
intiMtAte  tekgraph  and  telephone  aTstema  nndei  the  joint  reaolution  of 
ContreM  and  the  proclanmtion  of  the  President  of  Jnly  at,  igiB. 

The  complaints  in  all  of  the  above  matters  grew  out  of  various  changci 
and  refusals  of  serrice  resulting  from  the  ao-caUed  installation  charge 
order  Na  1931  issued  by  the  Postmaater  Qeneral  and  put  into  elTect 
by  the  New  York  Telephone  Company  on  September  1,  1918.  The  Presi- 
dent of  the  United  States,  on  July  22,  1918,  by  proclamation  had  taken 
possession  of  and  assumed  supervision,  poeaeeBion,  control  and  operation 
of  each  and  every  telegraph  and  telephone  aystem  and  every  part  thereof 
witliin  the  jurisdiction  of  the  United  States,  including  equipment,  appur- 
tenances and  all  materiala  and  supplies,  such  authority  to  be  exercised 
through  the  Foatmaster  General.  The  respondent  herein  at  that  time 
was  a  domrestic  corporation  of  the  State  of  N'ew  Yoric  operating  in  the 
dty  of  New  York,  and  came  within  the  effect  of  the  proclamation.  The 
question  herein  involved  is  whether  under  the  said  joint  resolution  of 
Congress  and  the  President's  proclamation,  the  Postmaster  General  can 
exercise  any  valid  authority  over  merely  local  or  intrastate  telegraph  and 
telephone  Hystema.  Beld,  that  until  the  courts  pass  upon  thia  question, 
the  Commission  does  not  feel  justified  in  conceding  to  the  Postmaster 
General  anj  power  over  intrastate  telephone  rates  or  service  by  virtue 
tbereof. 

W.  N.  Seligsberg  and  Moses  Tanenbaum,  for  the  complainant 
in  case  No.  6654. 

Arthur  Selig,  complainant  in  case  No.  6655. 

Henry  A.  Bubino,  complainant  in  case  No.  6658. 
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John  L.  Swayze  and  Frankland  Brij^,  for  the  respondent 

Samuel  A.  Cohen  and  Joseph  Hoffman,  for  complainants  in  the 
correspondence  complaints. 

Hill,  Chairman. —  These  complaints  are  against  various 
charges  and  refusals  of  service  growing  out  of  the  so-called  installa- 
tion charge  order  No.  1931,  issued  by  the  Postmaster  General  on 
August  28,  1918,  and  put  into  effect  hy  the  New  York  Telephone 
Company  on  September  1,  1918.  On  July  22,  1918,  the  Presi- 
dent of  the  United  States  had,  hy  his  proclamation  of  that  date, 
taken  possession  and  assumed  the  "  supervision,  possession,  con- 
trol, and  operation  "  of  "  each  and  every  telegraph  and  telephone 
flystem  and  every  part  thereof  within  the  jurisdiction  of  the 
United  States,  including  all  equipment  thereof  and  appurtenances 
thereto  whatsoever,  and  all  materials  and  supplies;"  and  had 
directed  that  such  supervision,  possession,  control,  and  operation 
bhould  be  exercised  through  the  Postmaster  General  Albert  S.  Bur- 
leson. The  New  York  Telephone  Company,  respondent,  was  at 
the  time  a  domestic  corporation  of  the  State  of  New  York  oper- 
ating in  the  ci^  of  New  York,  and  came  within  the  effect  of  the 
proclamation. 

Under  the  provisions  of  the  Public  Service  Commissions  Law 
of  the  State  of  New  York,  the  respondent  could  not  lawfully 
initiate  the  charges  in  question  except  by  filing  with  the  Commis- 
sion a  tariff  setting  them  forth  with  particularity  and  stating  aii 
effective  date  for  the  same  not  earlier  than  thirty  days  from  the 
filing;  Bueh  tariff  charges  would  thereupon  become  subject  to  com- 
plaint and  to  investigation  and  determination  by  the  Commission. 
The  ctynpany  did  not  file  any  such  tariff,  and  justifies  under  the 
action  of  the  Postmaster  General,  alleging  that  he  has  taken  pos- 
session and  control  of  its  lines  ^d  system  and  that  the  charges 
and  refusals  of  -service  alleged  in  the  various  complaints  were 
made  in  accordance  with  the  provisions  and  terms  of  said  order 
No.  1931,  which  reads  as  follows: 

"  Owing  to  the  necessity  for  conserving  labor  and  material  and 
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to  eliminate  a  coet  which  is  now  borne  by  the  permanent  user  of 
the  tel^hone,  a  readiness  to  6er\'e  or  installation  charge  will  be 
made  on  and  after  September  1,  1918,  for  all  new  installations; 
iilso  a  charge  for  all  changes  in  location  of  telephones. 

"  Installation  charges  to  be  as  follows : 

Where  the  rate  is  $2  a  month  or  less $5 

Where  the  rate  is  more  than  $2  but  not  exceeding  $4  a 

month   $10 

Where  the  rate  is  more  than  $4  a  month (Lt 


"  The  moving  charge  to  the  subscriber  will  be  the  actual  cost 
of  labor  and  material  necessary  for  making  the  change. 

"  In  accordance  with  Bulletin  No.  2,  issued  b;  me  August  1, 
1918,  stating  that  "until  further  notice  the  telepraph  and  tele- 
phone companies  shall  continue  operation  in  the  ordinary  course 
of  business  through  r^ular  channels,"  in  all  cases  where  rat« 
adjustments  are  pending  or  immediately  necessary,  they  should  be 
t&ken  up  by  the  company  involved  through  the  usual  channels  and 
action  obtained  wherever  possible.  In  all  cases,  however,  where 
rates  are  changed,  such  changes  should  be  submitted  to  me  for 
approval  before  being  placed  in  effect," 

It  will  be  noted  that  the  nature  of  the  services  affected  by  this 
order  is  purely  local  and  can  have  no  interstate  character  what- 
ever. The  Postmaster  General  was  made  a  party  to  the  complaints 
but  did  not  appear.  That  official  has  ignored  the  jurisdiction  of 
the  Commission  and  is  proceeding  on  the  assumption  that  bis 
possession  and  control  under  the  President's  proclamation  have 
the  legal  effect  of  abolishing  and  excluding  the  jurisdiction  of  the 
Commission,  which  was  conferred  by  state  laws.  If  this  is  the 
sffect  of  the  President's  action,  the  Commission  is  without  power 
10  entertain  the  complaints  and  they  must  be  dismissed.  If,  on  the 
Dtber  hand,  the  jurisdiction  of  the  Commission  over  the  charges 
md  refusals  in  question  has  survived,  then  the  complaints  must 
10  sustained  because  the  charges  in  question  have  not  been  legally 
□itiated  and  are  therefore  unlawful.    The  war  is  now  over,  and 
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it  is  apparent  that  this  purely  legal  question  must  be  met  and  set- 
tled by  the  eourta  in  order  that  the  respective  federal  and  state 
authorities  may  know  the  limits  of  their  power  and  that  the 
public  as  well  as  the  telephone  companiee  may  know  where  the 
control  of  rates  legally  rests. 

This  same  question  has  been  presented  through  the  action  of 
the  Postmaster  General  in  assuming  to  put  into  effect  as  of  Jan- 
uary twenty-first  increased  toll  rates  affecting  generally  the  wire 
lines  of  the  entire  country  and  including  both  intrastate  and 
interstate  communication.  Various  state  commissions,  including 
this  Commission,  are  taking  proceedings  in  the  courts  to  contest 
the  power  of  the  Postmaster  General  to  initiate  such  rates  as  to 
intrastate  business.  Pending  the  decision  of  this  question,  this 
Commission  will  not  feel  justified  in  conceding  to  the  Postmaster 
General  any  power  over  intrastate  rates  or  service.  That  is  ita 
position  with  regard  to  these  complaints,  which  are  accordingly 
sustained,  and  orders  will  be  entered  to  that  effect. 

Irvine,  Barhite  and  Icnnell,  Commissioners,  concur. 
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lu  tbe  Hatter  of  the  Appeal  of  Thouas  Mufson,  A.  Hei^bt 
ScHHEXB  and  Samuel  D.  Schmalhausek,  Teachers  in  the 
DeWitt  Clinton  Hi^  School  in  the  City  of  New  York,  from 
the  Action  of  the  Soard  of  Education  of  Such  City  in  Dismissing 
Them  from  the  Service  of  the  Department  of  Education 

Case  No.  429 
(Decided  OtUAet  22,  1618) 

Clurges  afaiut  teachen  In  a  Hiv  Totk  city  high  icbool  of  'coadnct 
ufibecominf  a  tuchei "  demimed  to  as  tlie  facta  alleced  were  not  auffl- 
(deat  to  conatitnte  "froaa  miacondttct  oi  ininboidinatiou,  oi  neslcct  of 
dntr  or  leneial  ijwfflciencj  "  —  demiimr  oremiM. 

CbanCB  oi  prejudice  againat  appellanta  on  Uie*part  of  Ue  r.halmiaii  of  tlio 
board  of  edncatloa's  comniittef  en  high  KhooU  aad  traialng  Khoola 
found  to  be  net  substantiated. 

Appeal  to  the  ConuoiMioitei  of  Editcatien  from  leaolutlon  of  the  boatd  of 
edueatioB  of  the  dty  of  New  York  diuniaaing  appcUanta  from  their 
poaitiont. 

A  judgment  wiU  not  be  levened  becanse  of  the  orroneoua  admiaeion  of  ctI- 
dence  vhera  It  did  not  effect  the  reault  or  could  not  have  done  ao  where 
the  legal  eridence  ahundantip  aatabUahed  the  caae. 

Authotity  of  the  board  of  educatloB  of  the  dtp  of  New  York  in  regaid  to 
the  emplcynient,  diadpline  end  lemOTal  of  teachen. 

The  questions  preiented  upon  tlieae  appeals  ceasldertd. 

ThomM  MufEoii,  A.  Henry  Schneer  end  Bamuel  D.  SchmelhKusen,  the 
■ppeilants,  were  teHchere  in  the  DeWitt  Clinton  High  School  in  the 
city  of  New  York.  On  or  about  Norember  12,  1917,  the;  were  all 
luepended  from  their  poeitions  by  John  L.  Tildsley,  associate  superin- 
tmdent  of  ichoola  of  the  city  of  New  York.  The  suapenditig  official  also 
preferred  charges  egninit  each  of  tbem,  charging  them  with  "  conduct 
unbecoming  a  teacher."  Eech  of  the  appellants  put  in  an  aniwer  deny- 
ing the  charges  and  each  of  them  also  demurred  to  the  charges  ae  insuffi- 
cient in  taw  upon  the  face  thereof,  in  that  the  law  did  not  provide  for 
the  profenuent  of  charges  of  "  conduct  unbecoming  a  teacher  "  and  that 
the  facts  alleged  were  inaufflcient  to  constitute  "gross  misconduct  or 
insubordination,  or  neglect  of  duty  or  general  inefficiency." 

£ach  answer  also  alleged  that  Hon.  John  Whalen,  chairman  of  the 
jmard  of  education's  committee  on  high  schooU  and  training  schools, 
had  shown  hia  prejndico  against  the  appellanta  and  prejudged  the  ease. 
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Utd  i*  therefore  ineligible  to  participate  in  the  trial  thereof.  Although 
these  three  cases  are  distinct  the;  are  based  upon  the  same  principle 
and  the  cases  were  heard  and  determined  at  the  saine  time,  and  acted 
upon  by  the  board  of  education  at  one  meeting.  Id  fact,  thej  were  sub- 
mitted to  the  Commissioner  of  Education  as  one  appeal  and  were  argued 
at  the  same  time  and  have  been  considered  tberefore  in  one  decision. 

The  present  appeals  are  tram  the  resolution  of  the  hoard  of  education 
dismissing  the  appellanta  from  their  positions.  The  demurrers  of  tho 
appellants  were  oremiled  and  it  was  found  that  the  attitude  of  Mr. 
Wbalen  toward  the  appellants  was  not  such  as  to  make  it  improper 
for  him  to  serve  as  chairman  of  the  committe*  to  which  the  charges 
had  been  referred. 

The  questions  presented  upon  thesn  appeals  were,  fint,  were  the  chargea 
presented  against  the  appellants  based  upon  grounds  which  constitute 
an  offense  for  which  a  teacher  could  be  removed  in  the  schools  of  the 
citj;  Mcoml,  did  the  board  of  education  possess  jurisdiction  to  dismiss 
upon  the  recommendation  of  the  committee  on  high  schools  and  training 
schools  after  a  hearing  of  the  charges  against  the  appellants  before 
audi  committee,  and  tKird,  upon  the  merits  do  the  facts  show  sufficient 
cause  to  justify  the  action  of  the  ixiard  of  edncation  in  dismissing  the 
appellants  as  teachera. 

Chapter  784  of  the  Laws  of  191T  added  article  33-a  to  the  Education 
Law.  This  lew  is  known  as  the  City  School  Law  and  became  effective 
June  S,  1E>17.  It  deBnes  the  powers  and  duties  of  boards  of  education 
and  contains  the  general  provisions  of  lew  regulating  the  administration 
of  schools  in  cities,  and  includes  a  provision  that  teachers  shall  not  be 
removable  except  for  cause  att«r  a  hearing,  hj  the  affirmative  vote  of  a 
majority  of  the  board.  The  meaning  of  the  word  "  cause  "  is  well  settled. 
It  means  some  substantial,  reasonable,  valid  cause;  some  action  or  con- 
duct on  the  part  of  a  teachfr  which  renders  his  services  undesirable  or 
prevents  him  from  exercising  the  wholesome  influence  which  a  teacher 
should  exercise  over  his  pupils.  Such  conduct  is  "  conduct  unbecoming  a 
teacher."  Held,  that  in  the  present  cases  the  school  board  was  well  within 
its  jurisdiction  in  all  respects  in  taking  the  course  that  it  did ;  that  the 
appellants  were  in  each  case  guilty  of  "  conduct  unbecoming  a  teacher  " 
in  that  they  took  before  their  students  unpatriotic  attitudes  in  regard  to 
the  general  government  of  the  United  States  and  in  regard  to  the  carrying 
on  of  the  present  war  and  showed  a  strong  bias  in  favor  of  Germany. 
Measured  by  sound  patriotic  standards  the  action  of  the  board  of  educa- 
tion in  removing  these  appellants  is  sustained  and  the  ^peals  herein  ara 
dismissed. 

Gilbert  E.  Roe,  attorney  for  appellants. 

William  P.  Burr,  corporation  counsel  (Charles  Mclntyro  and 
William  E.  C.  Mayer,  of  counsel),  attorn^  for  respondents. 
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FuraoAN,  Acting  Commisaioner. —  The  appellants,  Thomas 
Ma&on,  A.  Hem;  Schneer  and  Samuel  D.  Schmalhausen,  were 
teachers  in  the  DeWitt  Clinton  High  School  in  the  city  of  Hew 
York.  Each  of  these  appellants  was  suspemled  from  his  position 
hy  John  L.  Tildsley,  associate  supnintendent  of  schools  of  the 
city  of  New  York,  on  or  about  November  12,  1917.  The  said 
Superintendent  Tildslt^  also  preferred  charges  against  each  of 
Boch  appdlanta  charging  them  with  "conduct  unbecoming  a 
teacher."  Each  appellant  was  notified  in  writing  that  charges  ' 
had  been  preferred  against  him  and  that  a  trial  of  such  charges 
would  be  held  before  the  committee  on  high  schools  and  training 
schools  of  the  board  of  education  on  November  22,  1817.  A  copy 
of  the  charges  and  the  specifications  thereof  was  annexed  to 
the  notice  in  each  ease  and  served  personally  upon  each  of  the 
appellants. 

Each  of  the  appellants  answered  the  charges  preferred  against 
him  and  denied  the  specifications  contained  therein.  Each  of  them 
also  demurred  to  the  charges  as  insufficient  in  law  upon  the 
face  thereof,  in  that  the  law  did  not  provide  for  the  preferment 
of  charges  of  "  conduct  unbecoming  a  teacher "  and  that  the 
facts  all^;ed  were  not  sufficient  to  constitute  "  gross  misconduct 
or  insubordination,  or  neglect  of  duty  or  general  inefficiency." 
Each  appellant  also  allied  in  his  answer,  on  information  and 
belief,  "  That  Hon.  John  Whalen,  Chairman  of  the  Board  of 
Education's  Committee  on  High  Schools  and  Training  Schools, 
has  heretofore  made  certain  statements  to  diverse  persons  which 
show  that  he  is  prejudiced  against  the  respondents  and  prejudged 
the  case,  and  is  therefore  ineligible  to  participate  in  the  trial 
thereof." 

A  hearing  was  had  in  each  of  the  cases  before  the  said  com- 
mittee on  high  schools  and  training  schools.  Each  of  the  appel- 
lants appeared  by  counsel.  Witnesses  in  support  and  defense  of 
the  charges  were  examined  and  cross-examined  by  the  attorneys 
appearing  for  the  respective  parties.  The  committee  presented  a 
separate  report  in  each  case  to  the  board  of  education  at  its  meet- 
ing held  on  December  12,  1917,  sustaining  the  charges  preferred 
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against  each  of  the  appellants  and  recommending  that  each 
of  them  be  dismissed  from  the  service  of  the  department  of  educa- 
tion of  the  city  of  New  York.  Eesolutions  sustaining  the  chaises 
preferred  against  said  appellants  and  dismissing  them  from  the 
service  of  the  said  department  of  education  were  then  adopted  by 
the  vote  of  a  majority  of  the  members  of  said  board.  There  were 
thirty-five  members  of  the  board  present  and  voting  upon  each  of 
the  resolutions.  The  resolution  dismissing  the  appellant  Mufson 
was  adopted  by  a  vote  of  twenty-six  to  nine;  the  resolution  dis- 
missing the  appellant  Schneer  was  adopted  by  a  vote  of  thirty  to 
five;  and  the  resolution  dismissing  the  appellant  Schmalhausen 
vras  adopted  by  a  vote  of  twenty-five  to  ten. 

The  appeals  to  the  Commissioner  of  Education  are  from  the 
resolutions  of  the  board  of  education  dismissing  the  appellants 
from  their  positions.  While  the  specifications  of  charges  against 
the  appellants  are  not  identical,  many  of  the  questions  raised  in 
each  case  are  the  same.  The  cases  were  heard  and  determined  at 
the  same  time  and  acted  upon  by  the  board  of  education  at  one 
meeting.  They  were  in  effect  submitted  to  the  Commissioner  of 
Education  as  one  appeal  and  were  argued  at  the  same  time,  and  it 
is  therefore  proper  that  ihey  should  be  considered  in  one  decision. 

The  appellants  in  their  answers  in  these  proceedings  as  well  as 
upon  the  trial  before  the  committee  of  the  board  of  education 
insisted  that  because  of  certain  statements  made  by  Mr.  Whalen, 
the  chairman  of  said  committee,  he  was  prejudiced  against  appel- 
lants, had  prejudged  their  cases,  and  was  therefore  ineligible  to 
participate  in  the  trial.  The  committee  had  before  it  the  state- 
ments made  by  Mr.  Whalen,  and  after  deliberation  determined 
that  such  statements  and  the  attitude  of  Mr.  Whalen  toward  the 
appellants  were  not  such  as  to  make  it  improper  for  him  to  serve 
as  chairman  of  the  committee  to  which  the  charges  had  bera 
referred.  There  is  nothing  disclosed  in  the  record  of  these  cases 
indicating  that  the  chairman  had  in  any  way  prejudged  such 
cases,  that  he  waa  prejudiced  against  the  appellants,  or  that  he  was 
otherwise  disqualified  to  preside  at  the  trial.  A  careful  examina- 
tion of  the  record  shows  that  the  rulings  of  the  chairmitn  were 
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,  impartial,  that  appellants  were  given  full  and  adequate  oppor- 
tunity to  present  their  defense  and  that  there  was  no  action 
upon  the  part  of  the  committee  or  its  chairman  which  deprived 
appellants  of  their  juat  rights  upon  the  trial. 

The  voluminous  papers  in  this  proceeding,  including  the  record 
of  the  trial,  the  stenographer's  transcript  of  the  oral  argument  and 
the  briefs  submitted  by  counsel,  have  been  examined  with  care  and 
given  proper  consideration.  Some  evidence  was  admitted  upon 
the  trial  which  was  immaterial  and  improper,  but  such  evidence 
does  not  appear  to  have  been  decisive  in  the  determination  of  the 
issues  involved  in  the  case  The  determination  of  such  issues  hy 
the  board  of  education  must  stand  or  fall  upoD  the  evidence  admit- 
ted in  the  case  which  was  proper  and  admissible.  The  settled 
rale  is  that  the  admission  of  immaterial  or  improper  evidence  does 
not  of  itself  constitute  a  ground  for  reversal.  Where  a  trial  is 
before  a  court  or  referee  the  admission  of  such  evidence  is  not 
deemed  reversible  error,  where  it  does  not  appear  that  it  was  pre- 
judicial to  the  defeated  party.  If  there  was  sufficient  competent 
evidence  to  sustain  the  findings  or  conclusions  of  the  court,  the 
error  may  be  disregarded.  Mailler  v.  Express  Propeller  Line, 
61  N.  Y.  312;  Ma.ldonado  v.  Espen,  1&5  id.  541. 

Ab  stated  in  4  Corpus  Juris,  969,  "  A  judgment  will  not  be 
reversed  because  of  the  erroneous  admission  of  evidence  where  it 
did  not  affect  the  result,  or  could  not  have  done  so,  where  the  l^al 
evidence  abundantly  established  the  case,  *  *  *  or  where 
it  is  apparent  that  the  verdict  would  or  must  have  berai  the  same 
had  the  evidence  not  been  admitted." 

The  board  of  education  is  charged  with  the  general  supervision 
of  all  the  educational  interests  of  the  city.  The  board  is  respon- 
sible in  £  measure  for  the  esprit  de  corps  obtaining  in  the  teaching 
service.  It  is  legally  charged  with  the  employment  of  teachers, 
the  discipline  of  teachers,  and  the  removal  of  teachers.  It  may 
make  such  inquiries  in  relation  to  the  general  conduct  and  the 
attitude  of  teachers  on  matters  affecting  the  schools  and  their 
influence  over  the  children  under  their  instruction  as  may  be 
It  may  make  such  investigations  as  are  required  when 


^d  by  Google 


Stats  Difaxtheitt  Rxpobtb 


Edaottlon  Department 


chafes  are  preferred  against  teachers.  In  the  performance  of  all 
these  duties  it  la  exercising  an  administrative  function.  The  settled 
rule  is,  that  a  board  acting  in  this  capacity  "  does  not  constitnte 
a  court;  its  proceedings  are  not  to  be  controlled  or  decided  by  the 
same  degree  of  formality  that  would  be  required  upon  a  charge  of 
a  criminal  offense  b^ore  ordinary  tribunals  of  justice."  People 
ex  rel.  Flanagan  v.  Board  of  Police  Commissioners,  91  N.  T.  97. 

Three  other  questions  are  presented  for  determination  upon  this 
appeal: 

First.  Were  the  chargee  presented  against  appellants  based 
upon  grounds  which  constitute  an  offense  for  which  the  law  author^ 
izes  the  removal  of  a  teacher  employed  in  the  schools  of  the  city 
of  New  York? 

Second.  Did  the  board  of  education  possess  the  jurisdiction 
to  dismiss  the  appellants  upon  the  recommendation  of  the  com- 
mittee on  high  schools  and  training  schools  after  a  hearing  of  the 
charges  against  the  appellants  before  such  committee  ? 

Third.  Do  the  facts  relating  to  the  conduct  of  each  of  these 
appellants  and  to  the  discharge  of  th^r  obligation  as  teachers  in 
the  public  schools  of  the  city  and  the  Stat^  presented  npcm  the 
trial  or  bearing  before  the  committee,  constitute  sufficient  cause 
to  justify  the  action  of  the  board  of  education  in  dismissing  said 
appellants  from  the  teaching  service  of  the  cityt 

Chapter  786  of  the  Laws  of  1917  added  article  33-a  to  the 
Education  Law,  This  law  is  known  as  the  City  School  Law  and 
will  be  referred  to  hereafter  by  such  title.  Such  law  became 
effective  June  8,  1917.  It  defines  the  powers  and  dntiee  of  boards 
of  education  in  cities  and  contains  the  general  provisions  of  law 
r^^lating  the  administration  of  schools  in  cities.  Subdivision 
8  of  section  872  of  such  law  provides  in  part  as  follows:  "  Such 
persons  and  all  others  employed  in  the  teaching,  examining  or 
supervising  service  of  the  schools  of  a  city,  who  have  served  the 
fall  probationary  period,  or  have  rendered  aatisfaotorily  an  equiv- 
alent period  of  service  prior  to  the  time  this  act  goes  into  effect, 
shall  hold  their  respective  positions  during  good  behavior  and 
^cioit  and  competent  service,  and  ahall  not  be  removable  except 
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for  cause  after  a  hearing  by  the  affirmaiive  vote  of  a  majority  of 
the  hoard." 

Previous  to  the  eoactmeat  of  such  City  School  Law,  section 
1093  of  the  charter  of  the  cit;  of  New  York  specified  that  a 
teacher  employed  in  the  schools  of  such  city  might  be  ranared 
for  one  of  the  four  following  offenses:  gross  misconduct,  insub- 
ordination, n^lect  of  duty  or  general  inefficiency.  That  section 
of  the  charter  of  the  city  of  New  York  was  specifically  repealed 
by  the  City  School  Law  and  under  the  above  provision  of  such 
law  a  teacher  employed  in  the  schools  of  New  York  city  may  now 
be  removed  for  cause.  The  law  does  not  specify  the  offense  for 
which  such  teacher  may  be  removed  bat  simply  provides  that  a 
teacher  may  removed  for  cause.  The  law,  as  claimed  by  counsel 
for  appellants,  does  not  apeciffcally  provide  that  a  teacher  shall  be 
ranovable  for  "  conduct  unbecoming  a  teacher."  The  provision 
that  a  teacher  shall  be  removable  for  cause  does  not  introduce 
B  new  element  in  the  law  which  requires  judicial  interpretation 
to  ascertain  its  meaning.  The  law  regulating  the  removal  of 
teachers  in  all  parts  of  the  State  except  New  York  city  has  con- 
tained the  provision  for  many  years  that  a  teacher  shall  be 
removable  for  cause.  The  Commissioner  of  Education  has 
interpreted  the  meaning  of  cause  in  many  cases  which  have  been 
before  him  for  determination  upon  appeal.  It  is  a  well-settled 
rule  that  cause  means  some  substantial,  reasonable,  valid  cause — 
some  action  or  conduct  on  the  part  of  the  teacher  which  renders 
his  service  undesirable  or  which  prevents  such  teacher  from 
exercising  the  wholesome  influence  which  a  teacher  should 
exercise  over  his  pupils.  Conduct  on  the  part  of  a  teacher  which 
ia  sufficient  cause  for  removal  is  "  conduct  unbecoming  a  teacher." 
While  the  law  does  not  specifically  provide  for  the  removal  of  a 
teacher  for  "  conduct  unbecoming  a  teacher,"  it  ia  entirely 
proper,  and  within  the  causes  for  which  charges  may  be  preferred, 
for  the  school  authorities  to  prefer  charges  against  a  teacher  for 
"  conduct  unbecoming  a  teacher." 

Counsel  for  appellants  makes  an  extended  argument  to  sustain 
the  theory  that  the  main  purpose  of  subdivision  3  of  section  872 
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was  to  malce  the  tenure  of  teadiera  secure.  The  enactm«it  of  this 
proviaioa  of  the  law  was  not  predicated  upon  that  ground.  This 
provisioB  of  law  was  enacted  for  the  primaij  purpose  of  providing 
the  Bchools  with  efGcient  and  suitable  teachers  and  of  guaranteeing, 
so  far  as  may  be  possible,  to  the  children  of  the  city  their  right  to 
receive  instruction  from  competent,  experienced  and  proper 
teachers.  The  theory  is  that  permanmt  tenure  will  attract  men 
and  women  of  the  best  intellectual  attaimnenta  to  the  teaching 
service;  that  teachers  will  make  more  thorough  academic  and 
professional  preparation,  will  remain  in  the  service  longer  snd 
thus  bring  to  the  support  of  the  schools  teachers  whose  training 
and  experience  will  he  a  valuable  asset.  The  primary  interest, 
however,  which  the  State  seeks  to  protect  ia  the  right  of  the  child. 
For  this  same  reason  the  L^islature  very  properly  provided  for 
the  elimination  of  inefficient,  unworthy  and  undesirable  teachers. 
This  very  subdivision  of  the  act  therefore  expressed  a  limitation 
upon  the  tenure  of  a  teacher  by  conditioning  such  tenure  upon 
good  behavior  and  ^cient  and  competent  service  and  by  providing 
for  the  removal  of  a  teacher  whose  conduct  and  service  did  not 
conform  to  these  standards. 

To  support  his  ailment  on  this  point  counsel  claims  that  the 
disciplinary  powers  over  teachers  which  the  previous  law  con- 
ferred on  a  board  of  education  have  heea  eliminated  under  the  pro- 
visions of  the  City  School  Law.  He  is  wrong  in  this  contention. 
Not  one  of  the  disciplinary  powers  which  were  lawfully  exercised 
by  the  board  of  education  over  the  teachers  anployed  in  the 
schools  has  been  taken  from  such  board.  The  powers  of  a  board  of 
education  have  been  increased  in  this  respect  if  modified  at  all. 
Under  the  former  provisions  of  the  city  <^rter  the  disciplinary 
powers  of  the  board  were  written  in  the  statutes  and  such  powers 
were  limited  to  those  which  were  specifically  expressed  in  the 
law.  Under  the  terms  of  the  City  School  Law  of  1917  the 
board  of  education  is  given  the  broad  power  to  prescribe  regu- 
lations to  govern  snd  control  all  affairs  under  its  direction.  The 
board  may  therefore  provide  for  suspension,  forfeiture  of  salary, 
and  in  other  ways  discipline  teachers  for  improper  conduct    The 
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power  conferred  upon  the  board  under  gnbdivision  9  of  section 
868  is  89  foUowB:  "To  prescribe  such  regulatioae  and  by-laws 
as  may  be  necessary  to  make  effectual  the  provisions  of  this 
chapter  and  for  the  conduct  of  the  proceedings  of  said  board  and 
the  transaction  of  its  business  affairs,  for  the  general  management, 
operation,  control,  maintenance  and  discipline  of  the  schools,  and 
<tf  all  other  educational,  social  or  recreational  activities  and  other 
interests  under  its  charge  or  direction." 

This  provision  of  the  law  is  broad  and  comprehensive.  Therein 
is  fonod  a  direct  reference  to  the  power  of  the  board  of  education 
to  r^nlate  the  discipline  of  the  schools  and  every  interest  under 
the  charge  and  direction  of  the  board  of  education,  which  cer- 
tainly includes  the  teachers  and  their  proper  relation  to  the 
schools. 

Subdivi^on  10  of  the  said  section  868  confers  further  powers 
upon  the  board  of  education  in  the  following  language:  "  To 
perform  such  other  duties  and  possess  such  other  powers  as  may 
be  required  to  administer  the  affairs  placed  under  its  control 
and  management,  to  execute  all  powers  vested  in  it,  and  to  pro- 
mote the  best  interests  of  the  schools  and  other  activities  committed 
to  its  care." 

In  this  specific  grant  of  power  the  Le^slatnre  intended  to 
confer  the  broadest  power  possible  upon  the  board  of  education. 
That  body  is  specifically  given  such  additional  powers  which 
are  not  enumerated  in  the  law  as  may  be  necessary  to  administer 
the  affairs  lawfully  placed  under  its  charge,  and  such  board  is 
also  authorized  "  to  execute  all  powers  vested  in  it "  and  "  to 
promote  the  best  interests  sf  the  schools." 

As  pointed  out  by  counsel  for  appellants,  the  Commisuoner 
of  Education  held  in  the  Henrietta  Rodman  deFremery  case 
(Decision  of  Commissioner,  June  8,  1915)  in  construing  sec- 
tion 1093  of  the,  charter,  as  follows :  "  It  is  obvious  that  the 
purpose  of  this  statute  was  to  give  to  the  board  of  education  a 
compr^ensive  disciplinary  control  over  the  teachers  of  the  schools 
of  the  city.  Its  scope  is  sufficient  to  include  every  act  on  the 
part  of  the  teacher,  tending  to  impair  her  usefulness  in  her  posi- 
State  Dkpt.  Rbpt.— Vol,  18        26 
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tion,  or  to  iujuriouBly  aifect  the  admiQistration  of  the  school 

Evei7  discipliDOTj  powei  which  the  board  of  education  pos- 
sessed under  the  former  statntes  ia  conferred  upon  the  board  of 
education  under  the  above  proTiaions  of  the  City  School  Law,  and 
the  above  holding  by  the  Commiesioner  of  Education  obtains 
under  present  statutes. 

Under  the  said  subdivision  S  of  section  872,  a  teacher  against 
whom  charges  are  preferred  is  entitled  to  a  hearing.  At  such 
hearing  charges  must  be  submitted,  testimony  must  be  adduced  in 
support  thereof,  and  the  teacher  mnst  be  given  an  opportunity  to 
appear  by  counsel  if  he  desires  and  to  answer  and  defend.  After 
such  hearing  the  board  of  education  may  by  an  affirmative  vote  of 
a  majority  of  the  members  of  the  board  remove  such  teacher  from 
his  position. 

Under  the  provisions  of  section  1093  of  the  city  charter,  which 
r^ulated  the  method  of  hearings  upon  charges  in  such  cases,  the 
statute  authorized  the  board  of  education  or  a  committee  of  such 
board  to  conduct  the  hearing  of  a  teacher  imder  charges.  The 
charter  also  authorized  the  board  to  prescribe  by-laws,  to  appoint 
committees,  etc  Exercising  this  function,  the  board  created  a 
committee  known  as  the  committee  on  hi^  schools  and  training 
schools  and  provided  in  its  by-laws  that  such  committee  should 
hear  all  charges  preferred  against  teachers  under  section  1093  of 
the  charter.  The  committee  made  its  report  to  the  board  of 
education.  The  board  of  education  then  determined  upon  the 
evidence  presented  through  this  report  what  action  should  be  taken 
thereon. 

This  was  the  procedure  of  hearing  charges  against  teachers 
which  had  been  in  practice  in  New  York  city  for  several  years. 
This  was  the  identical  procedure  pursued  by  the  board  of  educa- 
tion in  hearing  the  charges  against  these  appellants.  It  may  also 
be  said  that  counsel  for  appellants  offered  no  objection  to  this 
method  of  procedure  at  the  hearing.  More  than  that,  3U(^  coun- 
sel distinctly  stated  several  times  at  the  hearing  that  the  by-law 
providing  for  the  trial  of  teachers  under  charges  before  such 
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committee  was  still  in  iorea  It  wa«  recognized,  therefore,  fey 
counsel  for  appellants  and  by  the  board  of  education  and  the 
corporation  counsel  that  the  procedure  taken  was  in  entire  har- 
mony with  the  spirit  and  intoit  of  the  law. 

The  question  to  he  determined,  therefore,  is:  Did  the  City 
School  Law,  which  superseded  the  provisions  of  the  city  charter, 
provide  a  di£Ferent  method  for  hearing  charges  for  the  removal  of 
teach«^  or  was  it  the  intent  of  such  law  to  continue  the  practice 
in  hearing  such  charges  which  had  prevailed  under  the  provisions 
of  the  city  charter.  That  portion  of  subdivision  3  of  section  873 
of  the  City  School  Law  which  relates  to  the  removal  of  teachers 
reads  as  follows :  "  *  *  *  and  shall  not  be  removable  except  for 
cause  after  a  hearing  by  the  affirmative  vote  of  a  majority  of  the 
board."  This  language  does  not  specifically  provide  that  the  heai^ 
ing  shall  be  before  the  board  of  education.  This  language  states 
that  a  teacher  shall  not  be  removable  except  for  cause,  that  the 
vote  nec^sary  to  effect  removal  shall  be  a  majori^  of  the  board, 
and  that  the  teacher  shall  have  a  hearing. 

We  may  well  consider  whether  or  not  this  section  of  the  act  is 
not  to  be  construed  in  connection  with  subdivisions  9  and  10  of 
section  866,  hereinbefore  cited.  These  subdivisions  distinctly 
provide  that  the  board  of  education  may  prescribe  rules  and 
regulations  to  make  the  provisions  of  the  entire  act  effectual,  to 
r^;u1ate  all  the  transactions  and  business  affairs  of  the  board  and 
to  regulate  the  maintenance  and  discipline  of  the  schools  and  all 
other  interests  and  activities  under  the  jurisdiction  of  the  board  of 
education.  Since  the  language  providing  for  the  hearing  does  not 
distinctly  state  that  it  shall  be  before  the  board  of  education,  and 
sinee  the  hearings  in  such  matters  under  the  previous  statutes  for 
a  long  period  of  years  had  been  before  a.  committee  of  the  board 
of  education,  and  since  the  hoard  of  education  is  given  the  very 
broad  power  to  r^ulate  the  administration  of  all  its  affairs  and 
interests  through  regulations  prescribed  by  it,  the  question  may 
well  be  raised  as  to  whether  or  not  the  Legislature  intended  that 
such  hearing  must  actually  be  before  the  board  of  education,  or 
whether  the  Legislature  intended  to  permit  the  board  of  education 
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to  detenniDe  bj  r^ulation  that  sach  charges  ehould  be  heard 
before  a  committee  of  the  board.  It  is  not  necessary,  however, 
in  this  case  to  determine  that  question,  because  the  City  School 
Law  did  contain  specific  provisions  r^ulating  the  matter  of 
hearings. 

The  Citf  School  Law  became  effective  on  June  8,  1917,  and  the 
board  of  education  of  the  eity  of  New  York  as  constituted  on  that 
date  was  continued  in  office  until  the  first  Wednesday  in  January, 
1918,  when  the  mayor  was  required  to  appoint  a  new  board  to 
consist  of  seven  members.  The  L^islature  therefore  specifically 
continued  in  office  the  board  of  forty-six  members.  It  appears  to 
have  be^i  the  intention  of  the  Legislature  to  continue  in  this 
city  the  general  plan  of  administration  and  of  discipline  of 
teachers  and  employees  which  was  in  operation  at  the  time  the 
City  School  Law  took  effect,  until  the  termination  of  the  board 
of  forty-six  members  r.nd  the  induction  into  office  of  the  new 
board  of  seven  members.  Section  4  of  chapter  786  of  the  Laws  of 
1917,  which  inserted  tho  city  school  article  in  the  Edncation  Law, 
provided  in  part  as  follows:  "  The  rules  and  regulations  adopted 
hy  a  board  of  education  in  pursuance  of  any  law  her^y  repealed 
shall  continue  in  full  force  and  effect  notwithstanding  such  repeal 
until  the  same  are  modified,  amended  or  repealed  1^  the  board 
of  education  as  provided  in  this  chapter." 

As  before  stated,  the  l^-lawa  which  had  been  adopted- by  the 
board  of  education  of  the  city  of  New  York  and  which  were  in 
existence  at  the  time  the  City  School  Law  became  effective  pro- 
vided for  a  standing  committee  on  high  schools  'and  training 
schools.  Subdivisions  4  and  5  of  section  21  of  these  by-laws  pro- 
vided as  follows: 

"  4.  Except  when  otherwise  ordered  by  Uie  board,  said  com- 
mittee shall  conduct  all  trials  of  principals  and  teachers  in  bigh 
schools  and  training  schools  against  whom  charges  have  beoi 
brought  in  accordance  with  section  1093  of  the  charter,  and 
shall  report  its  conclusions  to  the  board  for  action    thereon. 

"  S.  The  conclusions  adopted  by  said  committee  relative  to 
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elia^es  preferred  against  any  principal  or  teacher  in  a  higli 
Bohool  or  a  training  school  shaU  be  reported  to  the  board." 

This  rule  and  others  of  a  similar  character  relating  to  the  trial 
of  teachers  against  whom  charges  had  been  preferred  had  been 
adopted  by  the  board  of  education  for  the  sole  purpose  of  defining 
the  procedure  for  the  trial  of  teachers  charged  with  conduct  for 
which  they  might  be  removed.  The  rule  relates  to  the  charges 
preferred  under  section  1093  of  the  charter.  This,  however, 
was  the  only  section  of  the  charter  under  which  charges  are 
authorized.  The  rule  would  have  been  just  as  effective  if  the 
Dumber  of  the  section  had  been  omitted.  Inserting  such  section 
number  in  the  regulation  did  not  in  fact  place  any  restrictive 
power  upon  the  effect  of  the  regulation.  The  regulation  was  to 
meet  a  geoeral  purpose.  That  general  purpose  was  to  define  the 
procedure  in  the  trial  of  teachers. 

It  is  claimed  by  counsel  for  appellants  that  these  regulations 
relating  to  hearings  before  a  committee  of  the  board  specified 
that  snch  committee  should  hear  the  charges  preferred  under 
section  1093  of  the  charter,  and  that  as  such  section  had  been 
repealed  hj  the  City  School  Law  these  regulations  became  ineffec- 
tiv&  We  cannot  sustain  this  contention.  The  language  of  the 
law  does  continue  these  regulations.  They  have  the  same  force 
and  effect  which  they  possessed  before  the  City  School  Law  was 
enacted,  and  it  was  entirely  l^al,  therefore,  for  a  committee  of 
the  board  of  education  to  hear  these  charges  and  report  the  results 
thereof  to  the  board.  The  general  rule  laid  down  by  the  courts 
in  this  respect  was  followed.  People  ex  rel.  Farrell  v.  Board  of 
Police  Commiasionera,  20  Hun,  403 ;  People  ex  rel.  Swift  t. 
Board  of  Police  Commissioners,  31  id.  41;  People  ez  rel. 
DeVriea  v.  Hamilton,  84  App.  Div.  369;  Birdsall  v.  Clark, 
73  N.  Y.  76. 

In  People  ex  rel.  Flanagan  v.  Board  of  Police  Commissioners, 
91  N.  T.  97,  the  court  states  as  follows:  "  The  statute  by  clothing 
them  with  power,  under  their  own  by-laws  intended  to  relieve 
the  board  from  the  necessity  of  all  or  a  majority  of  its  members 
being  presemt  when  testimony  in  a  case  like  this  was  being  taken." 
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Mr.  Mufson  was  charged  with  "  conduct  unbecoming  a 
teacher."     The  epecificationa  of  the  charges  were  as  follows: 

"  1.  That  the  said  Thomas  Mufson,  as  teacher  of  English  in 
the  DeWitt  Clinton  High  School,  fails  to  live  up  to  bis  duty  as 
teacher,  inasmuch  as  he  conceives  it  proper  to  maintain  before 
his  classes  an  attitude  of  strict  neutrality  in  dass  discussions 
dealing  with 

"(a)  The  relative  merits  of  anarchism  as  compared  with  the 
present  government  of  the  United  States; 

"(b)  The  dutrf  of  every  one  to  support  the  Qovemment  of  the 
TTnited  States  in  all  measures  taken  by  the  Federal  Govemmrait 
to  insure  the  proper  conduct  of  the  present  war." 

Evidence  upon  irrelevant  subjects  was  introduced  at  the  trial, 
but  in  a  review  of  the  case  we  shall  consider  that  evidence  only 
which  was  properly  admissible  at  tiie  hearing.  Mufson  was 
specifically  charged  with  maintaining  an  attitude  of  strict  neu- 
trality in  class  discussions  dealing  with  "  The  duty  of  every  one 
to  support  the  Government  of  the  United  States  in  all  measures 
taken  by  the  Federal  (Jovemment  to  insure  the  proper  conduct 
of  the  present  war."  Mr.  Mufson  testified  in  his  own  behalf 
before  the  committee  of  the  board  of  education  at  the  trial.  The 
following  is  taken  from  his  testimony: 

"  Do  you  believe  that  you  do  labor  under  an  obligation  to 
inculcate  respect  for  the  President  of  the  United  States  in  the 
minds  of  your  pupils  ? "  Answer,  "  I  decline  to  answer  the 
question." 

"Are  you  in  sympathy  with  the  United  States  in  this  war 
against  .the  German  Government?"  Answer.  "I  decline  to 
answer  the  question." 

Mr.  Smyth,  counsel  for  appellant,  thrai  said  to  Mr.  Mufeon, 
"  On  what  grounds  ?  You  are  getting  yourself  into  a  position 
you  do  not  appreciate"  To  his  own  coimsel,  Mr,  Mufson  said, 
"  I  appreciate  fully  just  what  I  am  saying.  I  am  not  irrespoosi- 
He.    I  know  what  I  am  saying." 

Counsel  attempted  to  show  his  client  that  the  questions  were 
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proper,  tliat  the  board  of  education  was  entitled  to  knov  what  his 
answos  to  these  questions  were,  but  Mr.  Mufson  said,  "  I  decline 
to  answer."     This  t^aestioa  was  put  to  him : 

"  Do  70U  believe  it  is  your  du^  to  urge  the  pupils  in  your  class 
to  give  active  support  to  the  United  States  in  this  war  against 
the  German  Government?"  Answer.  "Will  you  show  that  I 
have  not  done  so  in  the  class  room  I  " 

"  Will  yon  answer  my  question  or  nott "  Answer.  "  No,  I 
will  not" 

Every  one  of  these  questions  was  proper.  They  were  related 
directly  to  one  of  the  apecificationa  in  the  charges.  This  testimony 
of  appellant  was  proper  evidence  to  be  considered  by  the  board 
of  education  in  ctnning  to  &  determination  of  the  Bcti(Hi  which 
should  be  taken  on  the  charges.  The  committee  could  propwly 
take  into  consideration  appellant's  bearing  and  attitude  npon  the 
witness  stand  and  his  refusal  to  answer  proper  questions  as  well  as 
the  answers  which  he  did  give.  The  board  of  education  had  the 
right  to  consider  the  fact  that  our  government  had  declared  war 
against  Germany  and  that  its  action  had  the  unauimoaa  support 
of  the  people  of  the  country.  The  board  undoubtedly  considered 
the  fact  that  ten  million  of  the  young  men  of  the  land  had  been 
placed  in  a  selective  draft  and  were  subject  to  call  for  service  in 
the  war ;  that  the  government  was  calling  these  men  to  service  as 
rapidly  as  the  organized  machinery  of  the  government  could  make 
use  of  them;  that  the  government  had  announced  that  millions  of 
men  would  be  sent  to  Europe  to  fight  in  such  war ;  and  that  the 
govmunent  was  taxing  the  people  of  the  country  as  they  had  never 
before  been  taxed  and  was  raising  billions  of  dollars  to  support 
the  war.  The  fundameutal  principles  upon  which  our  government 
was  founded  as  well  as  the  civilization  of  the  world  depended  upon 
the  snccras  of  our  arms. 

Under  this  condition  of  the  nation's  affairs  a  teacher  in  a  public 
school  ^Btem  will  not  be  permitted  to  hide  behind  any  claim  of 
privil^e  when  a  question  affecting  his  loyalty  to  the  government 
is  concerned.  He  must  come  out  in  the  open  and  cheerfully  and 
unhesitatingly  stand  np  and  make  known  to  the  entire  community 
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in  which  he  is  employed  that  he  is  giving  his  unquestioned  sup- 
port to  the  Pre«idrait  and  to  the  government  in  the  ppoflecution  of 
this  war,  and  if  he  refuses  to  give  such  aBsurance  he  shall  not  be 
permitted  to  discharge  the  high  office  of  teacher  in  an  American 
public  school  system.  The  public  schools  of  any  country  should  be 
the  expression  of  that  country's  ideals,  the  purpose  of  its  institu- 
tions and  its  philosophy  of  life  and  of  goveniment.  The  schools 
of  America  should  be  an  expression  of  America's  ideals,  of  her 
democratic  institutions  and  of  her  philosophy  of  life  and  of 
representative  government  There  has  not  been  a  time  in  the  his- 
tory of  the  country  when  Die  public  schools  should  be  engaged 
more  persistently,  scientifically  and  patriotically  in  teaching  the 
fundamental  principles  of  America's  philosophy  of  life  and 
government  than  at  the  present  time.  A  person  who  does  not, 
without  reservation,  utilize  all  his  intellectnal  powers  and  exert 
all  his  influence  as  a  teacher  in  the  public  schools  to  make  such 
schools  an  efficient  and  effective  agency  in  the  accomplishment  of 
this  great  functiOTi  of  a  school  system  is  not  a  suitable  person  to 
be  charged  with  the  duties  of  the  sacred  office  of  teacher.  A 
teacher  who  is  unwilling  to  follow  this  course  "  fails  to  live  up 
to  his  duty  as  teacher  "  and  fails  properly  to  support  the  govern- 
ment in  this  war.  The  board  of  education  discharged  a  public 
obligation  in  Snding  appellant  guilty  on  the  charges  preferred 
and  in  dismissing  him  from  the  teaching  service  of  the  city. 

ScHNEEB  Cask 

Mr.  Schneer  was  also  charged  with  "  conduct  unbecoming  a 
teacher,"    The  specifications  of  the  charges  were  as  follows: 

"  1.  That  the  said  A.  Henry  Schneer  stated  that  patriotism 
should  not  be  discussed  in  the  DeWitt  Clinton  High  School. 

"  2.  That  the  said  A.  Henry  Schneer  stated  that  persons  wear- 
ing the  uniform  of  a  soldier  of  the  United  States  should  not  be 
permitted  to  address  the  student  body  in  the  assemblies  of  the 
DeWitt  Clinton  High  School. 

"  3.  That  the  said  A.  Henry  Schneer  stated  that  the  Board  of 
Educatioa  has  no  right  to  institute  military  training  in  the 
schools. 
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"  4.  That  in  or  about  the  year  1917  the  said  A.  Henrf  Schneer 
wrote  a  bibliography  of  contemporary  literature,  copies  of  which 
he  caused  to  he  placed  on  sale  in  the  store  of  the  DeWitt  Clinton 
High  School,  which  contained  references  to  works  which  should 
not  have  been  called  to  the  attention  of  the  students  of  that 
school." 

Three  of  these  specifications  relate  to  Mr.  Schneer'e  loyalty  and 
support  of  the  government  in  the  conduct  of  this  war.  The  testi- 
mony of  Superintendent  Tildsley,  of  Dr.  Fanl,  principal  of  the 
DeWitt  Clinton  Hi^  School,  and  of  Mr.  Anthony,  a  teacher  in 
the  school,  shows  that  in  substance  appellant  stated  he  would  not 
allow  a  soldier  of  the  United  States  army  in  his  uniform  to 
address  the  student  body  of  the  high  school  unless  some  perstm 
not  in  such  uniform  was  allowed  to  speak  at  the  same  meeting  of 
the  students.  There  is  very  much  testimony  on  this  point.  The 
views  expressed  by  appellant  Schneer  as  understood  by  these  three 
responsible  members  of  the  supervising  and  teaching  staff  of  the 
city  are  quite  different  from  the  views  which  Mr.  Schneer  testified 
at  the  trial  he  did  express.  The  board  of  edncation's  committee 
heard  all  these  witnesses,  observed  the  demeanor  and  spirit  mani- 
feeted  1^  tiiem  and  could  very  properly  come  to  a  determination 
as  to  what  actually  did  take  place  at  the  interview  when  Mr. 
Schneer  gave  expression  to  his  views  on  the  subject  in  question. 

The  views  expressed  by  appellant  as  revealed  today  through  his 
own  testimony  at  the  trial  are  not  the  views  which  should  be 
expressed  by  a  teacher  in  the  public  schools  who  is  guiding  the 
youth  of  a  city.  However,  the  action  of  the  board  of  education 
in  dismissing  appellant  was  not  wholly  based  upon  his  attitude  of 
support  to  the  government  in  its  war  program.  One  of  the  speci- 
fications in  the  charges  against  appellant  was  that  he  had  written 
a  bibliography  of  contemporary  literature  which  he  placed  on 
sale  in  the  high  school  and  that  such  bibliography  brought  to  the 
attention  of  boys  a  type  of  literature  unfit  for  them  to  read. 
I^ere  is  no  dispute  as  to  the  facts  in  this  matter.  Appellant 
wrote  the  bibliography  and  made  the  request  that  the  booklet  be 
placed  on  sale  in  the  book  store  of  the  hig^  school     His  request 
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was  complied  with.  In  hia  uotea  whicb  follow  the  title  page  he 
states  that  the  list  contains  the  "  beat "  that  ia  thooght  and  said 
in  "Fiction,  Poetry,  Drama,  Social  Theory,  Science  and  Phil- 
osophy." He  also  states  that  he  will  give  further  information  to 
those  who  desire  it  on  any  work  or  author.  He  has  incorporated 
in  this  booklet  many  aub-titlea  and  among  these  were  the  fol- 
lowing: "Heart  Throbs  of  the  Midnight  Hoars,"  "The  Wilder 
Fires  of  Sex,"  "  Fragrant  Kisses  of  Passion,"  "  Arias  of  a 
Vibrant  Soul,"  "  Shadowed  Streams  of  Love,"  "  The  Hiddtm 
Springs  of  Sex  and  Desire,"  "  The  Tremulous  Poesy  of  Passion  " 
and  many  others  of  similar  character.  Some  of  the  best  works  of 
all  fields  of  literature  were  included  in  this  booklet;  but  the 
above  snb-titles  were  included  and  recommended  as  the  "  best "  in 
literature  for  boys  sixteen  and  seventeen  years  of  age.  A  man 
who  possesses  such  a  perverted  idea  of  the  kind  of  literature  which 
boys  of  these  ages  should  be  encouraged  to  read  while  they  are 
being  trained  for  citizenship  in  high  school  is  unfit  to  be  trusted 
with  the  development  of  the  character  of  boys.  It  was  the  duty  of 
the  board  of  education  to  protect  the  boys  of  New  York  city  from 
a  teacher  of  such  debased  notions  of  the  "  best "  in  literature. 
The  board  properly  discharged  that  duty  in  the  dismissal  of 
appellant  It  is  claimed  by  appellant  that  the  booklet  had  the 
approval  of  his  superiors  before  it  was  placed  on  sale.  There 
was  loose  administration  somewhere  which  permitted  this  book 
to  be  placed  on  sale.  Permission  to  place  the  booklet  on  sale, 
however,  does  not  modify  the  conception  which  appellant  has  of 
the  literature  which  boys  should  read. 

SCHMALHATJSEN  CaSB 

Mr.  Schmalhausen  was  charged,  as  were  the  other  two  appel- 
lants in  tfiis  proceeding,  with  "  conduct  unbecoming  a  teachw." 
The  specifications  of  such  charges  were  as  follows: 

"  1.  That  the  said  Samuel  D.  Sehmalhaus^i  considered  it  not 
to  be  his  duty  to  devdop  in  the  students  under  his  oontrot  instinct- 
ive respect  for  the  President  of  the  United  States  as  such,  Gov- 
ernor of  the  State  of  New  York  as  such,  and  other  federal,  state 
and  municipal  officers  as  such. 
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"  2.  That  in  making  written  criticiemB  of  a  certain  letter  dated 
October  22,  1917,  addressed  to  the  President  of  the  United  States, 
written  by  H.  Herman,  a  pupil  under  his  instruction,  the  said 
Samuel  D.  Schmalhausen  failed  to  make  such  criticisms  of  the 
contents  of  the  said  letter  as  would  lead  the  pupil  to  perceive  the 
gross  didoyalty  involved  in  his  point  of  view,  as  expressed  in  the 
aaid  letter. 

"  3.  That  the  said  Samuel  D.  Schmalhausen  stated  that  as  an 
inatmctor  of  the  said  pupil  he  would  consider  it  proper  to  allow 
the  said  pupil  to  write  and  to  read  aloud  to  his  classmates  similar 
seditions  letters  addressed  to  the  President  of  the  United  States. 

*'  4.  That  the  said  Samuel  D.  SchmalhauBen,  as  evidenced  I^ 
newspaper  articles  printed  over  his  signature,  has  a  concept  of 
hia  function  as  teacher  that  renders  him  unfit  to  be  an  instructor 
in  the  high  schools." 

During  the  latter  part  of  October  Miss  Ellene  Garrigues,  the 
head  of  the  English  department  of  the  DeWitt  Clinton  High 
School,  was  directed  hy  the  principal  of  the  school  to  attend  one  of 
the  recitation  periods  conducted  hy  appellant  Schmalhausen,  one 
of  the  English  teachers  in  that  school.  The  DeWitt  Clinton  High 
School  is  a  school  for  boys  only.  The  boys  in  attendance  upon 
the  class  which  Miss  Garrigues  inspected  were  about  sixteen  or 
seventeeo  years  of  age.  The  boys  had  written  compositions  upon 
the  following  subject,  which  Mr.  Schmalhausen  had  assigned 
them:  "  Write  a  very  frank  letter  to  Woodrow  Wilson  commenting 
within  the  limits  of  your  knowledge  upon  his  conduct  of  the  war 
against  the  German  Government."  Mr.  Schmalhausen  denies 
that  the  word  "  very  "  was  used  in  the  subject  which  he  assigned. 
Thia  appears  immaterial  and  the  subject  may  be  considered  with 
the  word  "  very  "  eliminated. 

The  first  half  of  the  recitation  period  was  devoted  to  reading 
the  compositions  which  the  boys  had  written,  and  the  second  half 
to  study.  Mr.  Schmalhausen  directed  a  boy  to  read  the  composi- 
tion he  had  written.  The  boy  read  it  and  in  it  he  objected  to 
the  form  of  the  draft  upon  the  ground  that  it  called  people  who 
bad  dependents.     After  the  boy  had  read  his  composition  Mr. 
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Schmalhauseo  stated  that  tbe  objection  raised  had  been  remedied 
by  later  adjustment  of  the  draft.  Another  boy  read  his  composi- 
tion, objecting  to  the  Liberty  Loan  upon  the  ground  that  the  people 
were  already  too  highly  taxed  becaoee  of  the  rise  in  prices.  The 
appellant  made  no  comment  on  that  composition.  Others  were 
then  read.  A  boy  then  read  his  composition  in  which  he  stated 
that  we  should  not  attempt  to  promulgate  democracy  without 
having  a  better  form  of  democracy.  A  buy  in  the  class  arose  and 
said  "  Germany  had  a  democracy  more  truly  than  we."  Another 
boy  then  said  that  "  democracy  in  Germany  was  economic  and 
not  political."  Miss  Garrigues  asked  one  boy  who  had  pa^ 
ticipated  in  the  discussion  if  he  was  an  American  citizen  and 
he  replied  that  he  was  and  that  his  father  was.  Miss  Garrigues 
responding  by  saying,  "  I  can  scarcely  believe  it"  Another  boy 
began  to  read  his  composition  hut  the  bell  rang  and  the  recitation 
period  was  closed.  Miaa  Garrigues  then  requested  that  all  the 
composition  papers  which  had  been  written  be  collected  and  given 
to  her.  This  was  done.  Miss  Garrigues  was  incensed  because 
she  did  not  regard  the  proceedings  in  the  recitation  room  as 
patriotic.  She  informed  the  class  that  she  did  not  believe  they 
realized  what  they  had  written  or  they  would  feel  "  deeply 
ashamed."  She  also  iiiformed  Mr.  Schmalhausen  that  in  her 
judgment  the  assignment  was  an  unwise  one.  She  further  told 
appellant  that  she  did  not  regard  him  as  very  loyal  and  he  replied 
that  he  "  was  loyal  to  the  truth  rather  than  to  persons." 

Among  the  composition  papers  handed  in  to  Miss  Garrigues 
was  the  following,  which  was  written  by  Hyman  Herman : 
S«o12  ■"""       "  To  the  Defender  of  Humanity  and  Champion  of 
Democracy  —  Woodrow  Wilson  :- 
"  Undoubtedly,  the  time  will  come  when  people 
not  so  ignorant  and  unappreciative  as  we  are,  will 
unanimously  voice  their  approval  of  the  work  you  are 
now  engaged  in  —  a  work  in  which  you  have  pledged 
all  our  lives,  fortunes,  homes  [&]  and  honor,  with- 
out in  the  least  consulting  us,  ignorant  brutes  that 
we  are, —  so  that  those  who  are  so  nobly  sacri^cing 
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themselves  for  so  righteous  a  cause  ma;  in  the  here- 
after realize  the  fmits  of  their  toil.  In  short,  you 
are  ready  to  slaughter  us  all  in  order  that  we  may 
enjoy  in  death  which  we  are  now  lacking  in  life. 
But  please,  Your  Excellency,  do  not  deign  even  to 
listen  to  me;  I  am  only  of  the  [20th]  century,  while 
you  are  a  Messiah  in  disguise,  sent  to  show  us  the 
path  to  virtue,  righteousness  and  spiritual  gloiy. 
(The  highly  despicable  material  glory  is  too  low  for 
us,  and  we  gladly  hurl  it  at  those  high  priests  of 
materialism  in  their  Holy  of  Holies,  which  I  need 
not  tell  you  is  Wall  Street.)  Therefore,  My  Most 
Exalted  Kul^,  peruse  my  worth-worthless  epistle 
with  deepest  scorn  on  your  noble  features,  and  im- 
mediately cast  it  into  the  fire;  but  please  forget  not 
to  wash  and  rub  your  hands  thoroughly,  and  for  that 
purpose  I  recommend  the  sacred  oil  of  the  Standard 
Oil  Company. 

"  When  the  Allies  first  declared  war  on  the  Cen- 
tral Powers,  all  were  kept  guessing  as  to  the  exact 
causes  of  it.  Of  course,  the  breaking  of  Belgium's 
neutrality  and  the  Allies'  promise  to  protect  her, 
was  too  weak  a  reason  to  ihe  man  not  too  influenced 
by  the  "  yellow  "  press  to  be  able  to  use  a  little  think- 
ing power.  No  man  with  any  brains  whatsoever, 
would  accept  that  as  proof  which  has  been  proven 
to  be  empty,  for  would  that  have  been  the  first  time 
England  would  have  broken  a  contract,  or  France; 
had  Eng.  [&]  and  France  been  so  pure  and  faultless 
until  then?  Yet,  for  lack  of  a  better  reason,  this 
had  to  be  offered.  But  as  soon  as  Russia  freed  itself 
from  its  yoke  and  the  U.  S.  entered  the  war,  it  took 
only  a  comparatively  short  time  before  the  cry  of  a 
"  War  for  Democracy "  and  a  similar  war-yell  of 
"  Bown  with  Prussianism  "  began  to  permeate  the 
Already  polluted  atmosphere  of  this  nation.  What 
mattered  the  petty  Italian  autocracy,  and  the  exact 
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facsimiles  of  the  Kussia  of  the  pat,  Soumania  [&] 
Servia  (  Certainly,  the  entrance  of  Siam  on  the  part 
of  the  Allies  changed  not  the  outlook,  altbou^h  Siam 
is  the  only  complete  autocracy  in  the  world  inclndinK 
Germany.  Fray,  Your  Highness,  do  not  misuodei^ 
stand  me —  I  do  not  sympathize  with  the  autocratic 
Germany,  and  there  is  no  one  more  than  I  who  wants 
to  666  the  complete  obliteration  of  all  Junkers  [&] 
and  Pan-Germanista.  But  how  is  it  that  the  U.  S., 
a  countiy  far  from  democratic  (and  daily  proving 
itself  to  he  such)  and  Eng.,  [land]  the  imperial  and 
selfish  (and  we  exclude  all  minor  participants)  un- 
dertake to  slam  [word  usage  bad]  democracy  apon  a 
nation  whether  it  likes  it  or  not  I  What  unparalleled 
audacity  to  attempt  to  force  78,000,000  people  to 
adopt  a  certain  kind  of  Gov't  I  If  we  mean  their 
benefit,  then  the  Germans  surely  know  what  they 
want  and  need  us  not.  Kiss  them  not  and  bite  them 
not  [crude  language]  You  don't  aeon  to  realiie 
that  yon  are  simply  embittering  them  against  such 
audacious  conduct. 

"  As  far  as  I  understand,  we  are  for  no  indemni- 
ties  and  no  annexations  —  of  course,  except  a  billion 
hore,  a  billion  there,  Alsace-Lorraine  to  France, 
Trieste  and  the  Isonzo  r^ion  to  Italy,  and  so  forth. 
Why  is  it  that  France,  which  has  never  willingly 
returned  any  territory  acquired  in  her  numerous 
wars  should  thus  d^nand  a  province  already  a  part 
of  Germany  for  the  past  [47]  years !  And  why  are 
her  Allies  so  ready  in  backing  her  up  ?  If  this  be 
the  war's  programme,  then  why  throw  dust  into  our 
^es.  ['Tie  true  we  are  only  dust,  but  too  much  is 
too  much.]  Finally,  if  our  aim  be  the  annihilation 
of  Prussianism,  then  why  in  the  name  of  Heaven 
have  you  refused  the  offer  made  by  [G^many], 
which  included  ^e  evacuation  of  Belgium,  disarm- 
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amoit  of  natioiu  and  freedom  of  the  seas?  Surely 
then  yoor  purpose  is  to  get  supreme  domination  and 
to  crush  Qennanj  for  no  reason  it  seems,  except  a 
mad  desire  for  murder^  meanwhile  making;  us  the 
tioul?  ""*       goats. 

ttte^mtnS?  "  ■^"*'  My  Most  Venerable  Lord,  I  fear  I  am  tir- 
SmtS^JS-ur  ing  you,  and  I  shudder  to  think  that  as  a  result  you 
**"*■  may  be  delayed  in  your  grand  wholesale  murder. 

^tSJ^aJ?"      ^^^'efore,  with  the  sincerest  hopes  that  you  will  not 
take  anything  I  have  written  to  heart, 
"  I  remain, 

"  Your  most  obedient  and  humble  servant, 
"  Hyuan  Hbkmah." 

The  notes  in  the  margin  of  the  above  composition  were  made 
by  Mr.  Schmalbausen  some  days  after  the  composition  was 
written. 

This  composition  was  not  read  in  the  class.  Miss  Garrigues 
took  it  with  her  when  the  recitation  closed.  It  was  a  subject  of 
consideration  when  appellant  discussed  the  matter  wiih  Superin- 
tendent Tildsl^,  Dr.  Paul  and  Mr.  Anthony.  The  evidence  shows 
that  after  reflecting  upon  the  matter  for  several  days  Mr.  Scbmal- 
bausen  said  in  substance  that  he  r^arded  the  subject  a  proper 
assignment;  that  if  the  hoy  felt  the  sentiments  expressed  in  bis 
composition  it  was  «itirely  proper  for  him  to  express  such  senti- 
ments; that  the  President  of  the  United  States  was  to  receive  as 
much  respect  from  a  boy  as  the  President  showed  such  boy;  that 
he  would  permit  the  boy  to  read  the  same  letter  the  second  and 
even  the  third  time,  if  he  should  write  it,  and  that  he  thought  a 
boy  who  would  write  such  a  letter  was  qualified  to  receive  a 
diploma  of  graduation  from  the  school. 

The  undisputed  evidence  in  the  case  shows  that  the  foregoing 
is  an  accurate  account  of  what  occurred  during  the  recitation 
period  of  a  class  in  English  conducted  by  appellant  in  a  public 
high  school  in  New  York  city.  What  influence  was  this  teacher 
exerting  over  the  boys  under  his  instruction  who  would  within 
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one  or  two  years  be  within  the  presoit  draft  ages?  What  would 
be  the  effect  if  all  the  boys  of  similar  agea  in  the  nation  were 
subjected  to  like  influences  t  What  must  have  been  the  effect  upon 
the  minds  of  many  of  these  boys  who  beard  that  recitation  and 
observed  the  attitude  of  this  appellant  who  was  their  teacher! 
The  composition  written  by  the  hoy  Herman  is  an  answer  to  these 
questions.  Shall  a  teacher  of  boys  who  permitted  sudi  a  recitation 
in  his  class-room  be  continued  in  the  teaching  service  of  the  State 
at  the  very  time  the  nation  is  sending  four  or  five  million  of  her 
young  men  to  fight  for  the  preservation  of  the  ideaU  cherished  by 
the  free  people  of  America?  At  no  time  has  he  offered  proper 
admonition  or  rebuke  to  the  pupils  who  failed  to  exhibit  proper 
respect  for  the  President  of  the  United  States  or  for  the  institn- 
tions  of  their  country.  At  no  time  since  the  incidents  in  question 
occurred  in  the  recitation  has  appellant  shown  a  spirit  of  morti- 
fication or  indignation.  On  the  contrary,  his  conduct  at  the 
trial  and  otherwise  gives  the  stamp  of  approval  to  all  seditious 
utterances  on  that  occasion. 

It  must  be  held  that  teachers  have  the  same  right  to  form 
judgments  and  to  express  opinions  uptm  public  questions  that 
other  citiz^is  possess.  A  teacher  is  not  compelled  to  sacrifice  his 
individuality,  his  personal  liberties  or  his  judgment  upon  social 
and  public  problems  simply  because  he  is  a  teacher.  Upon  ques- 
tions on  which  citizens  generally  may  express  different  opinions  or 
judgments,  a  teacher  has  the  right  to  express  bis  opinion  and  to 
form  his  own  judgment.  The  power  conferred  by  law  upon  the 
Commissioner  of  Education  will  be  freely  exercised  to  protect  this 
right  of  a  teacher  whenever  the  authority  over  such  teacher 
attempts  to  restrict  or  annihilate  it.  There  is,  however,  no  dif- 
ference of  opinion  among  the  patriotic  citizens  of  this  countiy  as 
to  the  duty  of  all  Americans  in  supporting  the  President  of  the 
United  States  and  the  government  in  the  prosecution  of  ^is  war. 
This  support  must  be  open,  direct  and  unassailable.  There  is 
also  no  difference  of  opinion  among  the  patriotic  peofde  of  this 
State  or  nation  as  to  the  obligation  of  every  person  who  assumes 
the  office  of  teacher  of  boys  in  a  public  school  of  the  State  to  sup- 
port the  government,  to  teach  respect  and  love  for  our  danocratic 


Mattsk  or  AssxssifEirr  of  Bbal  Psopbbtt        41  T 

Education  D^artment  [Vol.  ISl 

institutions  and  for  the  President  aa  euch  of  this  republic.  The 
standard  b;  which  teachers  are  to  be  judged  in  this  respect  was 
well  stated  by  Doctor  John  H.  Finl^,  Commissioner  of  Educa- 
tion, in  an  address  before  the  teachers  of  the  State  at  Ae 
annual  meeting  of  their  association  at  SyracuBe  in  Novraober, 
1917.    His  words  upon  this  subject  are  as  follows: 

"As  to  ourselves,  the  teachers,  representing  as  we  do  the 
State  which  has  entrusted  to  us  her  most  precious  possession, 
there  is  just  one  answer.  We  must  do  with  our  mind  and  daily 
speech  what  the  soldier  does  with  his  body  and  in  his  daily  training 
or  fighting;  that  is,  support  our  country  in  the  cause  to  which 
it  is  committed  in  its  own  defense  and  that  of  human  freedom. 
The  same  degree  of  loyalty  is  asked  of  a  teacher  as  of  a  soldier. 
If  a  teacher  cannot  give  that  unquestioning  support  to  the 
country  that  makes  his  own  individual  freedom  in  time  of  peace 
possible,  his  place  in  not  in  the  school.  I  will  not  Bay  where  it 
is,  but  of  all  places  in  the  world,  he  should  not  be  in  the  school 
as  the  representative  of  his  country." 

Measured  by  this  sound,  patriotic  standard,  app^ant  Schmal' 
hausen  has  forfeited  his  right  to  represent  bis  country  in  the 
schoolroom. 

The  action  of  the  board  of  education  in  removing  these  appel- 
lants is  sustained  and  the  appeals  herein  are  dismisBed. 


In  the  Matter  of  the  Appeal  from  an  Absessment  op  Keal 
PsoPEETY  Made  by  the  Board  of  Education  of  the  Town  of 
Clartstown,  Rockland  County,  for  the  School  Tear  1917-1&18 

Case  No.  443 
(Decided  November  7,  1916) 

Bifnsal  of  a  town  board  of  education  to  nndlt  a  claim  by  a  piopeitr  owan 

for  the  amonnt  of  an  exMU  tax; 
LimltationB  upon  the  power  of  teliool  boaida  in  the  matter  of  aaieniiif  tha 
valne  of  real  eitate. 

In  June,  1BI6,  Conservation  Commission  of  the  State  ot  New  Tork, 
actlDK  under  Rection  17  of  the  Tax  T^w,  filed  ite  certificate  with  the 
State  Dipt,  Rept.— Vou  18        27 
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county  treasurer  of  Rockland  county  designating  fifty  acres  of  the  wood- 
land of  a  farm  of  two  hundred  acres  situated  in  the  town  of  Orangetown 
and  within  joint  school  district  No.  6,  towns  of  Clarkstown  and  Orange- 
town,  that  county.  Upon  notice  from  the  county  treasurer,  the  town  ftsaeG- 
aors  of  Orangetown  asBeased  the  said  fifty  acres  at  the  rate  of  $10  per 
acre  as  required  by  said  section.  The  town  board  of  education  which  came 
into  olGce  on  August  1,  1017,  howerer,  did  not  follow  the  reduced  asaeas- 
ment  as  made  on  the  land  in  queation  by  the  town  assessors,  but  under- 
took to  BBsess  the  said  fifty  acres  at  the  old  figure  of  93,500  on  said 
acreage. 

'ilie  present  appeal  Is  from  the  refusal  of  the  board  of  education  to 
allow  a  refund  of  the  excess  tax  paid  by  complainant  under  the  illegal 
valuation  of  the  fifty  acres  in  question.  Held,  that  it  was  the  duty  of 
the  board  of  education  in  this  case  to  place  upon  its  tax  roll  the  assess- 
ment of  the  said  land  at  the  sum  of  9500  as  it  appeared  upon  the  town 
tax  roll  for  the  year  1917,  and  that  the  board  of  education  was  not 
authorized  to  asseas  the  said  land  at  the  figure  of  93,600;  that  the 
board  of  education  should  meet  and  audit  the  proper  refund.  Appeal 
sustained. 

J.  H.  K.  Blauvelt,  appellant  in  person. 

FiHKOAw,  Acting  Commissioner. —  The  appellant  is  tmstee 
under  the  will  of  Eliza  Blauvelt,  deoeasetl,  who  died  possessed  of 
B.  farm  of  about  two  hundred  acres  situated  in  the  town  of  Orange- 
town  and  within  joint  school  district  No.  8,  towns  of  Clarkstowu 
and  Orangetown,  Rockland  county.  In  June,  1916,  the  Con- 
servation Commission  of  the  State  of  New  York,  acting  under 
the  provisionH  of  section  17  of  the  Tax  Law,  filed  its  certifioate 
with  the  county  treasurer  of  Rockland  county,  under  which  it 
designated  fifty  acres  of  the  woodland  of  said  farm  as  separately 
classified  for  taxation  in  accordance  with  the  provisions  of  said 
section  of  the' Tax  Law.  Upon  notice  from  the  county  treasurer, 
the  town  assessors  of  the  town  of  Orangetown  assessed  the  said 
iifty  acres  at  the  rate  of  $10  per  acre,  as  required  by  said  section, 
in  place  of  the  former  assessment  of  $3,500  for  said  acreage. 
Instead  of  following  the  assessment  made  by  the  town  assessors, 
the  town  board  of  education  which  took  office  on  August  1,  J937. 
assumed  to  assess  the  fifty  acres  referred  to  at  the  former  rate  of 
assessment  and  failed  to  follow  the  action  of  the  town  assessors  in 
reducing  the  assessment  to  $500,  as  appeared  upon  the  town  tnz 
roll  for  that  year. 
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The  appellant  states  that  he  did  not  discover  the  error  in  aasesir 
ment  at  the  time  he  paid  the  town  school  tax;  that  the  total  school 
tax  paid  hy  him  upon  the  farm  in  question  for  the  year  ldl7, 
ezclnsiTe  of  collection  fees,  amounted  to  ninety-eight  dollars  and 
four  cents;  vhereas,  if  the  property  had  been  properly  assessed 
by  the  board  of  education  under  the  provisions  of  section  17  of 
the  Tax  Law,  following  the  action  of  the  board  of  town  assessors, 
his  tax  upon  said  property  would  have  amounted  to  the  sum  of 
eigh^  dollars  and  ninety-four  cents  exclusive  of  collection  fees. 
And  that  therefore  he  has  been  required  to  pay  the  Bura  of  seven- 
teen dollars  and  ten  cents  in  excess  of  the  legal  tax.  The  board  of 
education  has  refused  to  audit  a  claim  made  by  appellant  for  such 
excess  tax  The  appellant  therefore  brings  this  appeal  to  the 
Conimiseiooer  of  Edncation. 

The  respondent  board  of  education  was  duly  served  with  a  copy 
of  the  appeal  papers  on  the  12th  day  of  June,  1918.  No  answer 
has  been  interposed  on  behalf  of  the  board,  and  therefore  ^e  state- 
ments contained  in  the  petition  stand  uncontroverted 

Section  17  of  the  Tax  Law,  above  referred  to,  provides  for  the 
exemption  and  reduction  in  the  assessment  of  lands  maintained 
as  wood-lots  and  was  enacted  for  the  purpose  of  encouraging  the 
growth  of  trees  and  the  practice  of  forestry  by  private  owners  of 
woodlands.  The  Conservation  Commission  ia  empowered  to 
determine  the  classification  of  such  woodlands  npon  application 
duly  made  to  it,  and  when  such  determination  has  been  made  and 
the  certificate  of  said  Commission  has  been  duly  filed  in  accord- 
ance with  the  provisions  of  the  statute,  the  lands  so  classificfl 
"  shall  be  assessed  at  not  to  exceed  ten  dollars  per  acre  and  taxed 
annually  on  that  basis." 

The  question  arises  as  to  whether  it  was  the  intention  of  the 
L^slature  to  make  the  reduction  of  assessments  upon  such  classi- 
fied woodlands  applicable  to  assessments  for  school  purposes.  The 
law  provides  that  so  long  as  the  land  so  classified  is  maintained 
as  a  wood-lot  and  the  owner  thereof  faithfully  complies  with  all 
of  the  provisions  of  the  section  and  the  instructions  of  the  Com- 
mission, it  shall  be  amomoi  at  not  to  exceed  ten  dollars  per  acre 
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and  taxed  annually  upon  that  basis.  Under  section  412  of  tho 
Education  Law,  trustees  and  boards  of  education  are  required  to 
ascertain  the  valuations  of  taxable  proper^,  so  far  as  possible, 
from  the  last  assessment  roll  of  the  town  after  revision  by  the 
assessors.  They  are  not  permitted  to  make  independent  or  original 
assessments  except  in  certain  specified  cases  enumerated  in  sec- 
tion 413  of  the  Education  Law,  Where  a  proper  and  lawful 
assessment  has  been  made  by  the  hoard  of  assessors,  the  trustees 
and  boards  of  education  of  school  districts  are  required  to  follow 
the  same  and  may  not  increase  or  diminish  auch  assessments  at 
their  will. 

It  therefore  became  the  duty  of  the  town  hoard  of  education  in 
this  case  to  place  upon  its  tax  roll  the  assessment  of  the  fifty  acres 
of  wood-lot  at  the  sum  of  $500  as  it  appeared  upon  the  town  tax 
roll  for  the  year  1917.  The  board  was  not  authorized  to  assess 
the  same  at  the  sum  of  $3,500.  The  claim  presented  by  the  appe- 
lant should  have  been  audited  by  the  board  of  education  of  the 
town  of  Clarkstown  and  paid  out  of  any  available  funds.  Although 
the  Township  School  Law  (Laws  of  1917,  chap.  328)  under  which 
the  said  board  of  education  was  created,  was  repealed  by  chaptef 
199  of  the  Laws  of  1918,  such  board  of  education  is  nevertheless 
continued  in  office  under  the  provisions  of  section  10  of  said  chap- 
ter until  the  affairs  of  the  board  are  closed.  It  therefore  becomes 
the  duty  of  said  board  to  meet  and  audit  the  claim  of  appellant 
for  the  refund  of  $17.10,  erroneous  tax  paid  by  him,  and  to  order 
the  payment  of  said  sum  out  of  any  moneys  remaining  in  its  hands 
which  have  not  been  otherwise  lawfully  appropriated ;  and  in  the 
event  that  the  board  is  without  funds  to  pay  the  same,  the  amount 
of  such  indebtedness  will  be  apportioned  by  the  district  superin- 
tendent among  the  several  school  districts  of  the  township  as  pro- 
vided by  section  7  of  the  repeal  law  above  referred  to. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  town  board  of  education  of  the 
town  of  Clarkstown,  Rockland  county,  meet  and  audit  the  claim 
of  the  appellant  for  the  sum  of  seventeen  dollars  and  ten  oentu, 
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enoneouB  tax  paid  by  him,  and  pay  the  Bame  out  of  any  available 
funds  remaining  in  its  treasury,  which  said  sum  is  hereby  declared 
to  be  a  lawful  charge  against  said  board.  In  the  event  that  there 
are  no  foods  available  for  such  payment,  the  district  superintend- 
ent of  schools  of  Hockland  county  is  hereby  directed  to  apportion 
the  indebtedness  among  the  several  school  districts  formerly  com- 
posing the  town  school  unit  of  the  town  of  Clarkstown,  under  the 
provisions  of  section  7  of  chapter  199  of  the  Laws  of  1918. 


In  the  Matter  of  the  Appeal  for  the  Tbansfeb  of  Cbrtaik 
Academic  Pupils  from  Unit  No.  2,  Town  of  Verraia,  Oneida 
County,  to  the  Schools  of  the  City  of  Oneida 

Case  No.  444 
(Decided  JMinary  S,  1919) 
Transfer  of  cetuln  academic  pnpila  ftom  a  town  Kbool  to  a  dtjr  acIiooL 

The  board  of  education  of  town  school  unit  Xo.  2,  town  of  Verona, 
Oneida  county,  has  refused  to  pay  for  the  instruction  of  the  children 
of  appellants  in  the  city  of  Oneida.  Held,  that  appellants  having  Tolun- 
tarily  aent  their  children  to  the  Oneida  high  achool  without  any  legal 
transfer,  the  board  of  education  of  the  school  unit  was  justified  in  hold- 
ing tliat  the  unit  was  not  to  b«  charged  with  the  expense  of  instructicHi 
of  said  children. 

Ward  J.  Cagwin,  attorney  for  respondent 

FiNBGAN,  Acting  Commissioner. —  The  appellants  herein 
complain  because  of  the  refusal  of  the  board  of  education  of  town 
school  unit  No.  2,  town  of  Verona,  Oneida  county,  to  pay  the  cost 
of  the  instruction  of  their  children  in  the  high  school  in  the  city 
of  Oneida  for  the  school  year  of  1917-1918,  It  appears  that  a 
one  year  high  school  was  maintained  in  such  unit  and  that  the 
pupils  whose  tutitlon  is  now  sought  to  be  paid  had  completed  the 
courses  of  instruction  provided  therein.  Two  high  schools  were 
accessible  to  such  pupils,  one  located  in  the  town  school  unit  No.  1, 
Verona,  and  one  in  the  city  of  Oneida. 
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The  respondent  board  of  education  has  answered'  the  petition 
and  thej  allege  therein  that  the  pupils  could  have  been  transferred 
to  and  instructed  in  the  Verona  high  school  without  expeoae  for 
tnition  either  to  the  parents  or  the  unit,  and  that  the  petitioners 
did  not  ask  for  the  transfer  of  thar  children  to  the  Oneida  high 
school  until  January,  1918,  notwithstanding  the  fact  that  withont 
the  knowledge  or  consent  of  the  respondent  board  the  pupils  bad 
been  in  attendance  at  such  high  school  from  the  banning  of  the 
school  year. 

The  right  of  the  appellants  to  relief  depends  upon  the  pro- 
visions of  section  342  of  article  11-a  of  the  ^Education  Law,  known 
as  the  Township  School  Law,  which  was  repealed  by  the  Laws  of 
1918,  chapter  199.  Under  this  section  a  town  board  of  education 
was  authorized  to  transfer  pupils  residing  in  the  town  or  unit  who 
might  be  more  conveniently  instructed  in  the  school  or  schools  of  an 
adjoining  town,  or  of  a  union  free  school  district  or  city,  and  where 
sQch  transfer  was  made  the  section  contemplated  that  an  agree- 
ment was  to  be  made  between  the  boards  of  education  for  the  pay- 
ment of  the  cost  of  the  instruction  of  the  pupils  transferred. 

The  appellants  shoiild  have  applied  to  the  board  of  education 
of  their  school  unit  under  the  provisions  of  this  section  prior  to 
the  opening  of  the  term  in  September,  1917,  or  as  soon  thereafter 
as  possible,  for  the  transfer  of  their  children  to  the  Oneida  high 
school  for  instruction  at  the  expense  of  the  unit  The  board 
could  then  have  considered  the  question  of  accessibility  and  deter- 
mined in  what  high  school  the  children  could  have  been  instrocted 
to  the  best  advantage  of  the  children  and  the  taxpayers  of  the 
district,  and  if  the  petitioners'  application  was  granted  provisiw 
could  have  been  made  in  the  annual  tax  budget  for  raising  the 
required  amount  by  tax.  The  appellants  having  voluntarily 
sent  their  children  to  the  Oneida  high  school  without  seeking  a 
transfer  as  provided  by  law,  the  board  of  education  of  the  school 
unit  were  justified  in  assuming  that  the  unit  was  not  to  be  charged 
with  the  expense  of  their  instruction.  The  appellants  having 
failed  within  a  reasonable  time  to  avail  themselves  of  the  remedy 
afforded  by  the  Township  School  Law,  they  cannot  now  after  the 
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repeal  of  ench  law  insist  upon  reimbursement  for  the  expenses 
incurred  by  them  for  the  tuition  of  their  children.  The  appeal 
herein  was  filed  June  7,  1918,  and  the  town  board  of  education 
was  prevented  l^  the  repeal  of  the  Township  School  Law,  in  effect 
April  13,  1918,  from  making  a  contract  or  incurring  an  obligation 
Bgainst  the  unit,  go  that  even  if  it  be  held  that  the  appellants  were 
entitled  to  payment  of  the  cost  of  the  insti-uction,  after  the  transfer 
was  requested  in  January,  1918,  their  failure  to  insist  that  a  con- 
tract be  made  for  such  instruction  prior  to  the  taking  effect  of  the 
repeal  deprives  them  of  a  remedy. 
The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  Relating  to  the  Contract  foe  the 
Ihsthuction  of  CiiiLDBEN  Residing  in  District  No.  7,  Town 
of  Maine,  Broome  County 

Case  No.  445 
(Decided  Januirr  8, 1919) 

Unltation  of  power  of  district  meetinca  and  trustees  in  cbansins  district! 
of  pupils  wbere  panats  would  be  incanveiiieiiced  by  such  ctumge. 

Thomas  and  Elizabeth  Dean  of  school  district  No.  7,  town  of  Maine, 
Broome  county,  ask  for  relief  against  the  refuBal  of  the  tnistce  of  their 
own  district  to  allow  them  to  send  their  children  to  their  own  dietrict 
•chool  instead  of  to  another  district  school  of  that  town  —  No.  1.  It  is 
ahown  that  the  home  district  school  is  nearer  than  the  achool  in  district 
No.  1.  Beld,  that  there  is  no  valid  educational  objection  in  having  tliese 
childien  tanght  in  district  No.  7,  although  district  meetings  and  trustees 
are  given  some  discretion  in  determining  the  districts  with  which  con- 
tracts are  to  be  made,  they  will  not  bo  permitted  to  iuconvenience 
parents,  by  requiring  them  to  send  their  children,  as  in  the  present  case, 
to  a  school  in  another  district  when  the  advantages  of  the  two  districts 
educationally  are  equal.    Appeal  sustained. 

A.  Bay  Humphrey,  attorney  for  appellants. 

ThoB.  A,  MacClary,  attorney  for  respondent. 
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FiNxoAHj  Acting  CommiBaioDer. —  The  appellants  herein, 
Thomas  and  Elizabeth  Dean,  are  residents  of  school  district  No. 
7,  town  of  Maine,  Broome  county.  They  are  the  parents  of  five 
children  of  school  age.  The  district  has  for  a  number  of  years 
contracted  with  school  district  No,  1,  town  of  Maine,  for  the 
instruction  of  its  pupils,  and  at  the  annual  meeting  held  June  4, 
1918,  adopted  a  resolution  directing  the  trustee  to  contract  with 
either  districts  No.  1  or  No.  12,  town  of  Maine,  for  the  instruction 
of  the  children  of  the  district,  during  the  ensuing  school  year. 
Acting  under  authority  of  this  resolution  the  respondwit  trustee 
executed  a  contract  with  the  trustees  of  school  district  No.  1,  agree- 
ing to  pay  the  sum  of  $250  for  the  instruction  of  all  the  children 
of  school  age  of  school  district  No.  7.  This  contract  has  been  sub- 
mitted to  the  Commissioner  of  Education,  and  when  approved  by 
him  will  be  binding  upon  the  two  districts. 

The  appellants  applied  to  the  respondent  trustee  to  make  a 
contract  for  instruction  of  their  childrwi  with  the  trustee  of  the 
so-called  Union  Center  district,  which  he  was  authorized  to  do 
under  the  resolution  directing  him  to  contract  for  the  instruction 
of  the  children  of  the  district  The  appellsnte  appeal  from  the 
respondent's  refusal  to  grant  this  request. 

It  appears  from  the  papers  that  the  appellants  live  about  two 
miles  from  the  Maine  village  school  and  about  one  and  one-third 
miles  from  the  Union  Center  school ;  that  no  provision  is  made 
for  transportation  and  that  there  is  no  substantial  difference  iu 
the  school  facilities  afforded  by  the  two  schools.  The  three 
younger  children  of  the  appellants,  if  compelled  to  attend  at  the 
Maine  villag;^  school,  will  be  required  to  walk,  unless  carried  by 
their  parentt^tut  if  permitted  to  attend  the  Union  Center  school 
convenient  arrangements  may  be  made  for  their  transportation. 
It  is  alleged  by  the  appellants  that  they  have  no  business  calling 
them  to  Maine  village,  and  if  they  cany  their  children  to  the 
school  in  that  village  they  will  be  compelled  to  make  a  special 
trip  for  the  purpose. 

These  and  other  facts  established  in  the  appeal  indicate  thai 
the  appellants  are  more  conveniently  accessible  to  the  Union 
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Center  school  than  to  the  school  in  district  No.  1,  with  which  the 
contract  has  been  made.  There  does  not  appear  to  be  any  valid 
edncational  objection  to  making  a  separate  contract  with  the 
Union  Center  district  for  the  instruction  of  the  appellants' 
children.  The  only  objection*  presraited  are  that  the  trustees  of 
district  No.  1  were  desirous  of  making  a  contract  covering  all  the 
children  of  district  No.  7,  and  that  more  advantageous  financial 
terms  might  be  made  with  district  No.  1  than  with  the  Union 
Center  district.  And  it  is  further  contended  that  since  all  the  other 
parents  are  satisfied  with  the  arrangements  made  for  the  instruc- 
tion of  their  children,  the  appellants  should  not  be  permitted  to 
interfere  with  such  arrangements. 

The  appellants  have  met  these  objections  by  showing  that  they 
will  be  much  better  served  by  being  permitted  to  send  their 
children  to  a  sdtool  which  is  nearer  than  the  one  with  which  the 
contract  is  mada  By  contracting  the  district  has  abandoned  its 
home  school.  When  this  is  deemed  desirable  the  children  of  the 
district  should  be  sent  under  contracts  to  schools  which  are  con- 
vemiently  accessible.  While  district  meetings  and  trustees  are 
allowed  considerable  discretion  in  determining  the  districts  with 
which  contracts  are  to  be  made,  they  will  not  be  permitted  to 
inconvenience  parents  1^  requiring  them  to  send  their  children 
to  a  school  which  is  at  a  considerably  greater  distance  from  their 
homes  than  a  school  in  another  district,  and  which  may  only  be 
reached  at  a  substantially  greater  expenditure  of  time  and  labor. 
The  fact  that  it  will  cost  more  is  not  in  itself  sufiScient  to  justify 
the  district  or  the  trustee  in  refusing  to  make  the  contract,  where 
it  clearly  appears,  as  in  this  case,  that  such  contract  will  be 
beneficial  to  the  children  to  be  instructed  thereunder. 

The  respondent  trustee  should  execute  a  contract  for  the 
instruction  of  the  appellants'  children  in  the  school  in  the  Union 
Center  district  The  tmstee  of  such  district  will  be  expected  to 
accept  the  appellants'  children  for  a  reasonable  amount,  and  the 
trustees  of  the  Maine  village  district  will  be  required  to  agree  to 
a  modification  of  the  contract  which  has  already  been  executed  so 
as  to  conform  to  the  requirements  of  this  decisi(»L     Wh^i  the 
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contracts,  executed  aa  herein  directed,  are  submitted  to  the  Com- 
missioner of  Education  for  his  approval  as  provided  by  section 
584  of  the  Education  Law,  he  will  approve  them  and  they  will 
thereupon  become  binding  upon  the  districts. 
The  appeal  is  sustained. 


In  the  Matter  of  the  Appeal  from  the  Action  op  Distbict  No. 
12,  Toww  OF  Deerfabk,  Obamoe  Codsty,  in  Refusing  to  Pro- 
vide Transportation  and  Academic  Instruction 

Case  No.  446 

(Decided  J&nuarj  8,  1919) 

CiicnmsUnees  under  wMtb  Bchool  district  luy  be  le^niied  to  f  tmiish  trans- 
poiUtioo  for  their  school  chlldron. 

In.  1917,  the  same  appellant  appealed  from  tbe  action  of  the  distrlot 
meeting  held  May  8,  1017,  refusing  to  provide  school  facilities,  but  the 
appeal  was  dismisaed  because  the  Township  School  Law  (Laws  of  1917, 
chap.  32S)  had  gona  into  effect,  changing  tha  school  aystem,  and  no 
application  had  been  made  at  that  time  to  the  town  board  ol  education 
for  the  relief  sought.  Matter  of  District  No.  12,  Deerpark,  15  St.  Dept. 
Rep.  471.  In  the  preeent  case  the  proper  application  was  made.  The 
general  rule  is  tbnt  parents  who  have  facilities  for  carrying  their  children 
to  or  from  school,  or  are  able  financially  to  furnish  such  facilities,  may 
not  compel  transportation  at  the  expense  of  the  district;  but  tliis  rule 
ia  not  arbitrary  and  will  yield  to  circumstances,  like  the  present, 'indi- 
cating that  the  residents  of  a  portion  of  a  district  have  been  deprived 
of  the  privileges  of  a  more  convenient  school.  The  trustee  has  the  power 
to  prescribe  the  courses  of  studies  and  is  not  limited  to  elementary  studies, 
and  if  the  home  school  cannot  give  advanced  instruction,  the  trustee  is 
authoriied  and  required  to  contract  for  such  academic  instruction  io 
another  district.    Appeal  sustained. 

FiNEQAN,  Acting  Commissioner. —  In  or  about  the  year  1901 
school  district  No.  7  of  the  town  of  Mt.  Hope  was  dissolved  and  a 
considerable  portion  of  its  territory  annexed  to  district  No.  13, 
Deerpark.  Twelve  children  of  school  age  now  reside  in  that  part 
of  the  district  so  annexed.  The  schoolhouse  of  the  consolidated 
district  is  located  at  Godeffroy.  It  is  alleged  that  such  school- 
house  is  by  highway  two  miles  or  more  from  the  residences  of 
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BDch  children ;  that  Beveral  raiboad  tracks  intersect  this  territory 
find  that  many  oi  the  children  make  use  of  a  short  cut  across  the 
tracks  at  great  danger  to  themselves,  frequently  crawling  under  the 
freight  cars  temporarily  stopped  at  the  crossings  in  order  to 
anive  at  the  schoolhouse  within  the  time  allowed ;  that  because  of 
the  distances  to  be  travelled  by  the  children  attendance  at  school 
is  frequently  interrupted  during  inclement  weather,  resulting  in 
serious  detriment  to  schoolwork.  It  is  further  alleged  that  no 
instruction  is  provided  by  the  district  for  such  of  the  children 
as  have  completed  the  work  of  the  grades  and  are  still  within  the 
eompulsoiy  school  ages.  The  appellant  asks  that  the  district  be 
required  either  to  furnish  transportation  or  establish  a  branch 
school  in  that  portion  of  the  district  known  as  Guymard,  and  also 
that  provision  be  made  for  adequate  instruction  for  those  children 
of  the  district  who  have  completed  the  elementary  studies  and  are 
within  the  compulsory  school  ages. 

These  mattes  have  bem  brought  before  several  annual  district 
meetings,  including  the  meeting  held  on  June  4,  1918,  but  no 
action  has  been  taken.  Last  year  the  same  appellant  took  an 
appeal  from  the  action  of  the  district  meeting,  held  May  8,  1917, 
refusing  to  provide  school  facilities,  but  the  same  was  dismissed 
for  the  reason  that  the  Township  School  Law  (Laws  of  1917,  chap. 
328)  had  gone  into  effect,  changing  the  system  of  school  adminis- 
tration, and  it  appeared  that  no  application  had  at  that  time  been 
made  to  the  town  board  of  education  for  the  relief  sought  Matter 
of  District  No.  12,  Deerpark,  15  State  Dept.  Rep.  471. 

The  papers  in  this  appeal  were  served  upon  the  trustee  of  the 
district  October  3,  1916,  but  no  answer  has  been  interposed.  The 
statements  contained  in  die  appeal  papers  must,  therefore,  be  taken 
as  admitted  by  the  respondent. 

The  Department's  records  show  that  the  district  has  an  assessed 
valuation  of  over  $100,000 ;  that  there  are  approximately  thirty- 
six  pupils  in  the  district  and  that  but  one  teacher  is  employed. 
District  No.  12  has  long  had  the  benefit  of  the  taxes  upon  the 
property  which  was  annexed  to  it  from  former  district  No.  7.  It  is 
alleged  that  such  annexed  territory  pays  more  than  one-half  of  the 
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total  taxea.  Proper  achool  facilities  for  the  pupils  living  in  such 
district  should  be  provided. 

The  conditions  made  to  appear  hj  the  petition  and  supporting 
affidavits  are  such  as  to  require  some  provision  to  be  made  for  the 
relief  of  the  children  of  thia  portion  of  the  district.  The  distances 
are  too  great  to  require  the  children  to  walk  to  and  from  achool  dur- 
ing the  entire  year.  The  general  rule  is  that  parents  who  have 
facilities  for  cariying  their  children  to  and  from  school,  or  are 
able  financially  to  furnish  such  facilities,  may  not  compel  trans- 
portation at  the  expense  of  the  district;  but  this  rule  is  not 
arbitrary  and  will  yield  to  circumstances,  like  the  present,  indi- 
cating that  the  residents  of  a  portion  of  a  district  have  been 
deprived  of  the  privileges  of  a  school  more  conveniently 
accessible,  either  by  transfer  of  territory  or  dissolution  and  con- 
solidation. The  district  meeting  should  have  voted  a  sufBcient 
.  amount  to  pay  the  cost  of  carrying  the  children  in  the  portion  of 
the  district  where  the  appellant  resides  to  and  from  the  school- 
house  in  the  district.  The  action  of  the  meeting  in  refusing  to 
vote  sueh  appropriation  will  be  set  aside  and  the  trustee  he  directed 
to  contract  for  such  transportation  for  the  remainder  of  the  school 
year. 

It  is  also  the  dn^  of  this  district  to  provide  suitable  advanced 
instruction  for  the  pupils  who  have  successfully  c(«npleted  the 
grade  work  and  are  within  the  compulsory  school  ages.  The 
trustee  has  power  to  prescribe  the  courses  of  studies  to  be  pursued 
in  the  school.  He  is  not  limited  to  elementary  studies.  He  may 
employ  extra  teachers  to  teach  such  advanced  subjects  as  may  be 
required  to  furnish  adequate  inatniction  to  the  pupils  of  the 
district.  If  it  is  not  feasible  to  give  advanced  instruction  in  the 
home  school,  the  trustee  is  authorized  and  required  to  provide  by 
contract  for  such  instruction  in  the  high  school  or  academic 
department  of  another  district 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  action  of  the  district  meeting  held 
in  school  district  Ko.  12,  towns  of  Mount  Hope  and  Deerpark, 
Orange  county,  on  June  4, 1918,  in  refusing  to  vote  an  appropria- 
tion for  the  transportation  of  certain  children  living  in  what  is 
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known  as  the  Guymard  portion  of  such  district  to  and  from  the 
fichoolbouse  in  such  district,  be  and  the  same  is  hereby  reversed, 
and  the  trustee  of  such  district  be  and  be  hereby  is  ordered  and 
directed  to  provide  transportation  for  sach  children  at  the  expense 
of  the  district  to  and  from  the  school  now  maintained  in  said 
district 

It  is  further  ordered  and  directed  that  said  trustee  either  pro- 
vide for  the  giving  of  instruction  in  aubjects  in  advance  of.  the 
elementary  grades  in  the  public  school  of  said  district  by  the 
employment  of  an  additional  teacher  or  teachers  and  the  extension 
of  additional  echool  facilities  or  contract  immediately  with  the 
school  authorities  of  other  districts  for  the  payment  of  the  cost 
of  instruction  of  pupils  of  tbe  district  who  are  required  to  attend 
upon  instruction  in  advance  of  the  elementary  grades. 

It  is  further  ordered  and  directed  that  the  said  trustee  raise  by 
tax  levy,  as  provided  by  law,  such  amounts  as  may  be  required 
to  pay  the  necessary  expense  of  carrying  out  the  foregoing 
directions. 


In  the  Matter  of  the  Appeal  for  the  Teansfeb  op  Certain 
AcADBMto  Pupils  from  the  Town  of  Lincoln,  Madison 
County,  to  the  High  School  of  tbe  City  of  Oneida 

Case  No.  447 
(Decided  January  8,  1919) 


T\w  appellants  resided  in  tbe  town  of  Lincolo,  Hadiaon  county,  during 
the  year  1917-1918,  when  the  Township  School  Law  (Laws  of  1917,  chap. 
388)  WBB  in  force.  The  appellant*  failed  to  apply  for  a  transfer  of  their 
children  from  the  schools  of  the  town  to  the  high  school  in  the  city  of 
Oneida.  This  appeal  is  from  the  refusal  of  the  town  board  of  education 
to  make  the  transfer  requested.  The  appGllanta,  however,  had  not  applied 
for  mch  transfer  before  the  repeal  of  the  Township  School  Lew  by 
chapter  109  of  the  Laws  of  1918.  Having  failed  to  do  so,  they  are  not 
entitled  to  the  privileges  afforded  by  section  342  of  the  Townahip  School 
Law  now  repealed.    Appeal  dismissed. 
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FiNBOAN,  Acting  CommiBBioner. —  The  appellanta  were  resi- 
dents of  the  town  of  Lincoln,  Hadison  count;,  during  the  school 
year  1917-1918,  when  the  Township  School  Law  (Lawa  of  1917, 
chap.  328)  was  in  force  and  effect.  No  academic  dq)artment  was 
maintained  in  any  of  the  schools  of  said  town.  The  appellanta 
complain  that  the  town  board  of  education  refused  to  transfer 
their  children  who  were  of  academic  grade  to  the  high  school  of 
the  city  of  Oneida  for  instructiiHi,  that  being  the  most  accessible 
academic  school  for  the  children  to  attend.  They  ask  that  the 
board  of  education  of  said  town  be  directed  to  approve  the  transfer 
of  their  children  to  the  Oneida  high  school  and  arrange  for  the 
payment  of  their  tuition  therein. 

The  transfer  was  authorized  by  section  342  of  article  11-a  of  the 
Education  Law,  known  as  the  Township  School  Law,  and  appli- 
cation therefor  might  have  been  made  to  the  town  board  of  edu- 
cation. If  granted  the  board  would  have  been  enabled  to  agree 
with  the  board  of  education  of  the  city  as  to  the  amount  to  be 
paid  for  the  instruction  of  the  public,  and  could  have  provided  for 
the  levy  of  a  tax  for  the  payment  thereof. 

This  appeal  waa  filed  June  6,  1918,  several  weds  after  the 
repeal  of  the  Township  School  Law  hy  the  Laws  of  1918,  chapter 
199,  taking  effect  April  13,  1918.  It  does  not  appear  that  the 
appellants  applied  for  a  transfer  of  their  children  before  the  act 
was  repealed.  They  should  have  requested  the  transfer  either 
before  the  opening  of  the  school  term  in  1917  or  within  a  reason- 
able time  thereafter.  Having  failed  to  do  so  they  are  not  entitled 
to  the  privileges  afforded  by  said  section  342  of  the  Township 
School  Law,  which  has  since  been  repealed.  The  repealing  act 
prohibited  the  board  of  education  from  incurring  any  contractual 
obligation  after  the  taking  effect  of  the  act,  and  it  is  doubtful 
wheth^  the  board  now  has  the  power  to  make  an  agreement  as 
contemplated  by  the  section  referred  to  for  the  payment  of  the 
coat  of  the  instruction  of  the  appellants'  children. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Johh  A.  Livinqstos  from  the 
Action  of  the  Board  of  Education  of  the  Town  of  West 
Seneca 

Case  No.  448 

(Decided  Juiuu?  20,  1019) 

A  teacher  who  enUtted  In  the  present  war  ja  the  naval  serriee  without 
HcnriuE  the  approral  of  the  GoTenor  ia  not  entitled  to  any  part  of  his 
tMcber's  salai;. 

John  A.  Livingaton,  the  appellant  herein,  had  a  contract  with  the  town 
of  West  Seneca,  county  of  Erie,  to  aerro  as  principal  of  one  of  the  town 
Bchoola  for  the  achool  year  1917-101S.  On  December  2B,  ISIT,  be  enlisted 
In  the  United  States  Kaval  Reserre  Corps  and  has  aince  continued  in  the 
naval  eervicc  of  the  United  States.  Prior  to  such  enlistment  his  board 
granted  him  permission  to  enlist  snd  be  now  claims  the  diOTerence  in  com- 
pensation between  the  sum  which  he  was  entitled  to  receive  under  Ilia 
contract  with  the  board  and  the  nun  which  he  is  receiving  from  the 
United  States  OoTemment  for  naval  service.  It  appears  an  application 
was  made  to  the  Qovemor  in  the  appellant's  behalf  for  consent  to 
volunteer  in  the  naval  service  but  auch  conaent  was  not  obtained.  Ilrld, 
that  the  securing  of  this  consent  is  mandatory  and  without  it  the 
employee  of  a  school  district  who  volunteers  in  the  Federal  service  has  no 
'  lawful  basis  for  a  claim  against  ths  district  for  any  part  of  hia  com- 
pensation as  auch  employee.    Appeal  dismissed. 

Wallace  Thayer,  attorney  for  appellant 

William  J.  Boetsch,  attorney  for  respondent 

FiKEoAW,  Acting  Commissioner. — The  appellant  contracted 
with  the  board  of  education  of  the  town  of  West  Seneca  to  serve 
ns  principal  of  one  of  the  schools  of  said  town  for  the  school  year 
1917-1918.  On  December  28,  1917,  appellant  enlisted  in  the 
United  States  Naval  Reserve  Corps  and  has  since  continned  in 
the  Naval  Service  of  the  United  States.  Appellant  allej!:es  that 
on  the  6th  day  of  December,  1917,  and  prior  to  such  enlistment 
the  respondent  board  of  education  granted  him  permission  to 
enlist  in  sach  serrice  and  he  now  claims  the  difference  in  com-| 
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pensatioD  between  the  sum  which  he  was  entitled  to  receive  under 
his  contract  with  the  board  and  the  sum  which  he  baa  received 
from  the  United  States  Government  for  naval  service.  This 
claim  IB  made  under  the  permission  of  section  245  of  the  Military 
Law,  as  amended  hy  the  LawB  of  1917,  chapter  435.  This  sec- 
tion provides  in  substance  that  an  otEcer  or  employee  of  the  State, 
or  of  a  municipal  corporation  or  political  subdivision  of  the  State, 
who  enlists,  or  is  required  by  draft  or  conscription  to  serve,  in  the 
military,  naval  or  marine  service  of  the  United  States  during  the 
present  war  shall  not  be  deprived  of  any  of  his  privileges  as  such 
officer  or  employee  during  the  war  and  for  a  period  of  two  months 
thereafter.  If  the  officer  or  woployee  enlisted  he  was  required 
to  obtain  the  consent  of  the  "  board  or  officer  appointing  him." 
It  is  provided  in  subdivision  3  of  such  section  that  during  the 
absence  of  any  such  officer  or  employee  he  shall  be  paid  such  part 
of  his  salary  or  compensation  "  as  equals  the  excess,  if  any,  of 
Buch  salary  or  compensation  over  the  compensation  paid  him  "  for 
the  services  rendered  to  the  United  States.  There  follows  a 
further  limitation  or  qualiAcation  in  the  following  language : 

"  4,  An  officer  or  employee  of  the  state  or  of  a  political  subdi- 
vision thereof  other  than  a  city  shall  not  enlist  as  a  member  of 
the  national  guard  or  naval  militia  or  volunteer  in  the  federal 
military,  naval  or  marine  service,  and  be  thereafter  entitled  to 
any  part  of  his  salary  or  compensation  as  such  officer  or  employee, 
without  the  consent  of  the  governor,  and  an  officer  or  employee  of 
a  city  shall  not  so  enlist  and  be  thereafter  entitled  to  any  part  of 
his  salary  or  compensation  as  such  officer  or  employee  without  the 
consent  of  the  mayor  of  such  city," 

The  town  school  unit  of  the  town  of  West  Seneca  was  a  political 
subdivision  of  the  State  within  the  meaning  of  this  section  and  if 
he  enlisted  while  his  contract  with  the  board  of  education  was  in 
full  force  and  efifeet,  and  with  the  consents  required  by  the  statute, 
he  is  entitled  to  receive  the  difference  in  compensation  as  provided 
in  such  section. 

The  respondent  board  of  education  alleges  that  it  granted  to 
the  appellant  a  release  from  his  contract  so  that  he  might  enlist 
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in  the  naval  eerrice,  instead  of  waiting  for  the  draft,  but  contends 
that  it  had  no  knowledge  of  the  law  which  provided  for  the  pay- 
ment of  any  part  of  his  salary.  The  appellant  produces  no  proof 
that  formal  consent  was  pvea  hy  the  board  to  his  enlistment. 
While  the  statement  of  the  transaction  presented  by  the  board 
may  be,  and  under  the  circumstances  ought  to  be,  sufficient  to 
justify  the  inference  that  the  board  consented  to  the  appellant's 
enlistment,  so  as  to  give  to  him  all  the  privileges  as  to  promotion, 
continuance  in  his  employment,  and  reappointment  or  re-^nploy- 
ment,  alforded  by  subdivision  2  of  section  245  of  the  Military 
Law,  above  referred  to,  and  also  to  the  payment  of  part  of  his 
salary,  as  prescribed  in  subdivision  2  of  such  section,  there  was  a 
failure  on  his  part  to  obtain  the  consent  of  the  Ckivernor  ts 
required  by  subdivision  4  of  the  section. 

An  application  was  made  to  the  Governor  in  Hie  appellant's 
behalf  for  consent  to  volunteer  in  the  navsl  service.  For  reasons 
stated  by  the  appellant  in  his  petition  herein  such  consent  was 
not  obtained.  Whatever  such  reasons  may  have  been,  and  how- 
ever his  actions  may  have  been  influenced  thereby,  he  was  not 
relieved  from  the  duty  of  following  the  procedure  prescribed  by 
the  statute.  The  statute  provides  explicitly  that  an  employee  of  a 
political  subdivision  "  shall  not  enlist,  etc.,  or  volunteer  in  the 
federal  military,  naval  or  marine  service,  and  be  thereafter 
entitled  to  any  part  of  his  salary  as  such  officer  or  employee  with- 
out the  consent  of  the  governor."  This  consent  is  mandatory  and 
vrithout  it  the  eonployee  of  a  school  district  who  volunteers  in  the 
Federal  war  service  has  no  legal  basis  for  a  claim  against  the 
district  for  any  part  of  his  compensation  as  such  employee.  The 
appellant's  failure  to  obtain  such  consent  necessitates  the  dis- 
missal of  his  appeal. 

The  appeal  is  dismissed. 

Statk  DDT.  Rdt.— Vol.  18        28 
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In  the  Matter  of  the  Appeal  of  Martha  E.  Stiles  against 
Peter  McAxoon  as  Trustee  of  School  District  No.  10,  Town 
of  Altona,  County  of  Clinton 

Case  No.  449 

(Decided  January  21,  1910) 

A  teachittK  contract  made  between  a  teacher  antl  tlie  clerk  of  a  board  of  edn- 
cation  in  behalf  of  tbe  board  and  approved  by  the  board  becomea  tlw 
contract  of  aucb  board. 

On  or  about  March  25,  1S18,  the  appellant  herein,  Martba  E.  Stilea, 
entered  into  a  contract  with  William  C.  Casey,  clerk  of  the  board  of 
education  of  the  town  of  Altona,  Clintou  county,  to  teach  in  district 
No.  10  of  that  town  for  eigliteen  cousecutive  weeks,  commeucing  on 
September  2,  ]91B,  at  a  compensation  of  $252  payable  in  Hve  inat ailments 
at  the  end  of  each  month  during  the  term  of  the  employment.  At  the 
time  thi3  contract  was  made  the  Township  School  Law,  being  article  ll-a 
ol  the  Education  Law  as  inserted  by  chapter  323  of  the  Lawa  of  1917, 
was  in  force,  but  the  Township  School  Law  naa  repealed  by  chapter  19ft 
of  the  JviwB  of  IQIS.  Section  7  of  tlie  repealing  law  provided  that-ob)ig«- 
tiona  lawfully  created  by  the  town  board  before  August  1,  191S,  ahould 
not  be  impaired  by  auch  act.  The  aole  question  herein  is  as  to  the  power 
of  Uie  clerk  to  execute  a  valid  contract  with  the  teacher  In  behalf  of  the 
board  of  education.  Tlie  general  rule  applies  that  "  delegated  powers 
cannot  be  delegated  "  but  in  this  case  the  clerk  reported  to  the  board  the 
names  of  the  teachers  hired  and  the  compensation  to  be  paid  to  each. 
The  contract  in  question  was  included  in  this  report  The  minutes  of 
the  board  showed  tliat  the  action  of  the  clerk  was  approved.  The  making 
of  this  contract  thus  became  the  contract  of  the  board  itself.  The  term 
specified  in  the  contract  had  expired  and  the  appellant  may  not  there- 
foru  be  reinstated  as  a  teacher  under  lier  contract  but  she  is  entitled 
to  the  damages  whicli  have  accrued  to  her  as  the  result  of  the  failure  of 
the  trustee  of  district  No.  10,  Altona,  to  recognize  such  contract.  If  the 
appellant  and  the  trustee  cannot  agree  as  to  such  damages,  she  ia  entitled 
to  a  further  proceeding  before  the  Commissioner  of  Education  showing  ' 
her  damages  and  a  determination  will  be  made  in  accordance  with  the 
facts  and  the  law  applicable  thereto.    Appeal  sustained. 


Sbedden  &  Pierce,  attorneys  for  appellant. 
John  E.  Judge,  attorney  for  rcFpoiident. 
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PiKEOAM,  Acting  Cominufiiouer. —  The  appelant  herein, 
Martlia  E.  Stiles,  holds  a  teacher's  certificate  authorizing  her  to 
teach  in  the  public  schools  of  the  state.  It  appears  that  on  or 
about  March  25,  1918,  she  entered  into  a  contract  with  William 
0.  Cas^,  clerk  of  the  board  of  education  of  the  town  of  Altona, 
Clinton  county,  to  teach  the  school  in  district  Ko.  10  of  said  town 
for  the  tenn  of  ei^teen  consecutive  weeks  commencing  on  Sep- 
tember 2,  1918,  at  a  compensation  of  $252,  payable  in  five  install- 
•  menta  at  the  end  of  each  month  during  the  term  of  the  ranploy- 
ment 

It  is  alleged  by  the  appellant  that  Mr.  Casey  "  was  the  duly 
elected  and  qualified  clerk  of  the  board  of  education  of  the  town 
of  Altona,  Clinton  county,  empowered  by  law  to  make  coutracta 
for  the  teaching  of  the  schools  in  said  town." 

The  Township  School  Law,  being  article  ll-a  of  the  Education 
Law  as  inserted  by  chapter  328  of  the  Laws  of  1917,  was  in  force 
when  the  contract  was  signed.  Under  section  340  of  this  article 
the  board  of  education  of  each  town  was  authorized  -  and 
required  to  "  determine  the  number  of  teachers  to  be  employed  in 
the  several  schools  of  the  town  and  to  contract  with  principals 
and  teachers  for  the  maintenance  and  operation  of  such  schools 
pursuant  to  the  provisions  of  this  chapter." 

The  Township  School  Law  was  repealed  by  chapter  199  of  the 
Laws  of  1918.  Under  section  6  of  this  act  a  town  board  of  edu- 
cation was  not  authorized  to  make  any  contract  obligation  after 
such  section  took  effect  on  April  13,  1918.  It  is  provided  in 
section  7  of  the  act  that  obligations  lawfully  created  by  the  town 
board  before  August  1,  1918,  shall  not  be  impaired  by  such  act 
It  is  further  provided  in  such  section  that  where  the  amount  due 
or  to  become  due  on  a  contract  made  by  such  board  for  any  pur- 
pose api^ying  only  to  the  school  in  a  particular  district  is  not  ' 
provided  for  by  bonds  or  other  evidences  of  debt  "  the  payment 
thereon  shall  also  be  a  charge  upon  such  district."  It  follows 
frmn  tiieee  provisions  that  if  the  contract*  made  by  the  clerk  of 
the  district  with  the  appellant  was  a  legal  contract  it  became 
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binding  upon  the  district  in  which  the  school  to  be  taiigbt  under 
such  contract  was  located. 

The  sole  question  raised  by  the  appeal  is  as  to  the  power  of  . 
the  clerk  to  execute  a  valid  contract  with  the  teacher  in  behalf 
of  the  town  board  of  education.  The  duty  to  employ  teachers 
rested  solely  with  the  board  of  education  of  the  town.  The 
authority  to  contract  with  teachers  was  conferred  upon  the  board 
by  express  atatutory  provisions,  and  it  ia  clear  that  where  sudi 
authority  ia  so  conferred  by  statute  it  may  not  be  del^ated  by 
the  hoard  to  any  of  its  members  or  officers. 

The  minutes  of  the  town  board  of  education  have  been  presented 
for  examination.  It  appeara  that  at  a  meeting  held  on  January 
5,  1918,  the  board  adopted  a  resolution  directing  the  clerk  to 
engage  such  teachers  "  as  in  his  opinion  have  discharged  their 
duties  faithfully  "  and  that  he  he  "  authorized  to  make  compen- 
Bation  as  low  as  possible  "  and  that  he  report  the  action  taken  and 
the  salaries  agreed  upon  at  the  next  meeting  of  the  board.  The 
next  meeting  of  the  board  was  held  on  Itarch  2,  1918.  The  cleik 
of  the  board  reported  to  the  meeting  the  names  of  the  teachers 
hired  and  the  compensation  to  be  paid  to  each.  He  also  reported 
that  contracts  were  to  be  executed  as  soon  as  conveni^iL  Such 
report  contained  the  name  of  the  appellant  and  specified  the 
weekly  compensation  to  be  paid  to  her.  The  minutes  show  that 
the  board  thereupon  approved  the  action  of  the  clerk  "  up  to 
date."  The  contract  with  the  appellant  was  executed  by  the  dert 
on  March  25,  1918. 

Tlie  report  of  the  clerk  giving  the  names  of  the  teachers  whom 
he  deemed  it  desirable  to  employ  and  the  compensation  to  be 
paid  to  them,  and  the  approval  of  his  action  in  request  to  such 
teachers  by  the  board  of  education,  must  be  construed  as  a  direc- 
tion to  the  clerk  by  the  board  requiring  him  to  contract  with  the 
teachers  named  at  the  specified  compensation.  The  contracts  made 
with  the  teachers,  when  executed  in  accordance  with  such  direction, 
became  the  contracts  of  the  board  of  education.  The  clerk  in  ohu- 
plying  with  such  direction  was  not  authorized  to  exercise  any  dis- 


^d  by  Google 


Hattes  or  Stilkb  v.  McAloon 


EdncfttiiHi  Department  [Vol.  181 


cietioD  as  to  the  making  of  the  contracts  and  his  execution  of 
such  contracts  was  merely  a  ministerial  act.  The  contracts 
made  under  such  circumstances,  although  executed  by  the 
clerk,  were  valid  contracts  of  the  board  of  education.  The  con- 
tract with  the  appellant,  executed  by  the  clerk  on  March  25,  1918, 
having  been  made  in  conformity  with  the  direction  of  the  board, 
was  therefore  a  cMitract  of  the  board  and  an  obligation  incurred 
It^ally  prior  to  the  repeal  of  the  township  law,  and  waa  therefore 
bio^ingundet  the  repealing  act  upon  school  district  No.  10,  town 
of  Altona. 

The  contract  was  for  a  period  of  eighteen  consecutive  weeks 
coEomencing  on  September  2,  1918.  The  term  specified  in  the 
contract  has  expired.  The  appellant  may  not,  therefore,  be 
reinstated  as  a  teacher  under  her  contract.  The  contract  being 
established  as  a  valid  contract,  she  is  entitled  to  the  damages 
which  have  accrued  to  her  as  a  result  of  the  failure  of  the  trustee 
of  district  No.  10,  Altona,  to  recognize  such  contract  No  facts 
are  presented  showing  the  amount  of  the  damages  which  she  baa 
sustained  by  the  failure  of  the  trustee  to  recognize  her  contract 
It  is  therefore  impossible  for  us  to  direct  the  trustee  as  to  the 
payment  to  be  made  to  her  under  her  contract  If  tbe  appellant 
is  unable  to  agree  with  the  trustee  as  to  such  damages,  she  may 
in  a  further  proceeding  before  the  Commissioner  of  Education 
present  facts  showing  such  damages  and  a  determination  will  be 
made  in  accordance  with  the  facts  and  the  law  applicable  thereto. 

The  appeal  is  sustained. 
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In  the  Matter  of  the  Appeal  of  Millard  F.  Agoe  and  Others 
from  an  Order  DiesoIviDg  School  Districts  Nos.  3,  8  and  11 
of  the  Town  of  Carmel,  Putnran  County,  and  Annexing  the 
Territoiy  Thereof  to  Union  Tree  Sdiool  District  No.  4  of  Such 

^"^  Caw  No.  450 

<Decided  Februuj  6,  1910) 

Attempted  cauoUdation  of  school  distilcta  befote  tlw  time  Umit  witlilii  Mich 
certiorari  proceeding!  might  have  beett  inttitnted  was  Inopportune  and 
an  Older  of  consolidation  so  mado  mnst  be  set  aside. 

The  retpective  district  school  superintendents  of  the  fourth  supenpisorr 
district  of  WestchoBter  county  and  the  schools  of  Putmun  conntj  unit«d 
on  December  6,  1018,  in  making  an  order  dissolTiog  such  districts  and 
annexing  the  territory  thereof  to  union  free  school  district  No.  4  of  the 
town  of  Carmel,  Putnsm  count;.  The  appellants,  vho  are  tru8t«ea  or 
qnaliBed  electors  of  school  districts  Nos.  3,  8  and  11  of  the  town  of 
Carmel,  Putnam  county,  appeal  from  such  order.  The  respondent  super- 
intendent Allan  J.  WillisniB  made  and  filed  in  the  ofBee  of  ths  town  clerk 
of  said  town  of  Carmel  an  apportionment  of  the  bonded  iniebtedneaa 
incurred  on  account  of  the  erection  of  a  new  school  building  in  said  town 
of  Carmel,  and  in  union  free  school  district  No.  4,  apportioning  to 
districts  Nos.  3,  5,  8  and  11  of  the  town  school  unit  a  portion  of  such 
indebtedness.  A  writ  of  certiorari  to  reriew  such  apportionment  was 
granted  December  7,  191S,  in  proceedings  instituted  in  behalf  of  auch 
districts  to  determine  the  l^sl  liability  of  the  said  districts  to  pay  any 
portion  of  tho  indebtedness  incurred  in  cormection  with  the  new  building. 
.  Held,  that  tho  consolidation  of  tho  districts  if  made  at  all  should  be 
deferred  until  the  several  issues  rused  in  the  certiorari  proceedings 
should  have  been  determined.  Attempted  consolidation  within  the  time 
when  certiorari  proceedings  might  .have  been  instituted  was  inopportune 
and  the  order  of  consolidation  must  be  set  aside.    Appeal  sustained. 

P.  A.  Anderson,  attorney  for  appellants. 

FiNBQAN,  Acting  Commissioner. —  The  appellants  herein  are 
trustees  or  qualified  electors  of  school  districts  Nos.  3,  8  and  11 
of  the  town  of  Carmel,  Putnam  county,  and  appeal  from  an  ordetr 
executed  on  Deceraher  5,  1918,  by  Robert  D.  Knapp,  district 
Buperinteudeut  of  schools  of  the  fourth  supervisory  district  of 
Westchester  coun^,  and  Allan  J.  Williams,  district  superin- 
tendent of  schools  of  Putnam  county,  dissolving  audi  districta 
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and  annexing  the  territory  thereof  to  .union  free  school  district 
No.  4  of  such  town  of  Carmel. 

The  four  districts  of  such  town,  with  district  No.  5,  comprised 
town  school  unit  No.  2  of  the  town  of  Carmel,  under  the  provi- 
fcigns  of  article  ll-a  of  the  Education  Law,  as  inserted  therein 
by  the  Laws  of  1917,  chapter  328,  known  as  the  Township  School 
Law.  On  September  26,  1»17,  Allan  J.  Williams,  the  district 
superintendent  of  schools,  condemned  the  school-house  in  union 
free  school  district  No.  4.  A  special  meeting  of  the  qualitied 
electors  of  town  school  unit  No.  2,  town  of  Carmel,  was  subse- 
quently held,  mid  it  was  voted  to  erect  a  new  school-house,  to 
provide  school  accommodations  for  the  pupils  of  union  free  school 
district  No.  4,  with  an  academic  department  or  high  school, 
in  which  the  academic  pupils  of  the  town  school  unit  might  receive 
academic  instruction.  Bonds  in  the  amount  of  $35,000  were 
issued  by  the  town  hoard  of  education,  which  became  the  obliga- 
tions of  the  town  school  unit.  The  new  school  building  was 
erected  by  the  town  board  a£  education  as  directed  by  the  special 
meeting  and  in  accordance  with  plans  and  specifications  approved 
by  the  Commissioner  of  Education. 

The  Township  School  Law  (Laws  of  1917,  chap.  328)  was 
repealed  hy  the  Legislature  of  1918  (Laws  of  1918,  chap.  199), 
and  under  the  provisions  of  the  repeal  law,  the  districts  compris- 
ing the  various  town  school  units  were  restored  aa  they  existed 
prior  to  the  enactment  of  the  Township  Scliool  Law.  It  was 
provided  in  such  repeal  law,  in  substance,  that  the  district  superin- 
tendent of  schools  of  each  supervisory  district  should  apportion 
the  outstanding  iudebtedness  of  o;teh  town  school  unit  in  his 
district  among  the  several  school  districts  thereof,  in  proportion 
to  the  benefits,  if  any,  received  by  each  of  them,  on  account  of 
such  indebtedness.  It  was  further  provided  that  the  apportion- 
ment so  made  by  a  district  superintendent  was  reviewable  by 
certiorari  in  the  Rupieme  Court. 

The  respondent  district  superintendent,  Allan  J.  Williams, 
made  and  filed  in  the  office  of  the  town  clerk  of  the  town  of 
Carmel,  on  August  12,  J918,  a  report  of  an  apportionment  of 
the  bonded  indebtedness  incurred  on  account  of  the  erection  of 
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tho  new  school  building  in  union  free  scliool  district  No.  4,  in 
wliieh  he  apportioned  to  districts  Nob.  3,  5,  8  and  II,  of  the 
town  school  unit,  a  certain  portion  of  such  iudebtedness.  A  writ 
of  certiorari  to  review  such  apportionment  was  granted  on 
December  7,  1918,  in  proceedings  instituted  in  behalf  of  such 
districts.  These  proceedings  bring  up  for  determination  in  the 
Supreme  Court  the  question  of  the  l^pil  liability  of  such  districts 
to  pay  any  portion  of  the  indebtedness  incurred  for  the  construc- 
tion of  the  new  school  building  in  union  free  school  district  No. 
i,  town  of  Cannd. 

The  order  of  consolidation  appealed  from  herein  was  executed 
December  5,  1918.  It  abolishes  three  of  the  five  districts  charged 
hj  the  apportionment  which  is  being  reviewed  in  the  certiorari 
proceedings  above  referred  to,  and  may  materially  affect  or  com- 
plicate the  ultimate  disposition  of  such  proceedings.  A  deter- 
mination of  questions  raised  in  such  proceedings  involves  neces- 
sarily a  consideration  of  tiie  educational  benefits  to  be  derived 
by  the  districts  against  which  the  indebtedness  has  been  charged, 
from  the  new  school  now  being  maintained  by  union  free  school 
district  No.  4,  to  which  the  dissolved  districts  have  been  aonexed. 
The  consolidation  if  made  at  all  should  be  deferred  until  the 
several  issues  raised  in  the  certiorari  proceedings  have  been  deAex- 
mined.  The  attempted  consolidation  prior  to  the  expiration  of 
the  time  within  which  certiorari  proceedings  might  have  been 
instituted  was  inopportune,  and  for  this  reason  the  order  of  con- 
solidation must  be  set  aside.  This  conclusion  is  reached  without 
a  determination  as  to  the  merits  of  the  controvert. 

The  appeal  is  sustained. 

It  is  hereby  ordered,  That  the  order  of  consolidation  executed 
December  5,  1018,  by  Eobert  D.  Knapp,  district  superintendent 
of  schools  of  the  fourth  supervisory  district  of  Westchester  coun^, 
and  AUui  J.  Williams,  district  superintendent  of  schools  of  Fnt- 
nam  county,  dissolving  school  districts  Nos.  3,  8  and  11  of  the 
town  of  Carmel,  Putnam  cotmly,  and  nnnmting  the  territory 
thereof  to  union  free  school  district  No.  4  of  such  town,  be  and 
the  same  hereby  is  set  aside  and  declared  of  no  effect 
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In  the  Matter  of  Cokstbdino  the  Tax  Law,  Sectiow  2S3,  in 
Relation  to  the  Amount  of  Mortgage  Tax  to  be  Computed  on 
Indebtednese  Secured  When  Lien  on  Real  Property  Attaches 

(Opinion  da.ted  Norsnber  10,  Iftlg) 

Oa  indabtediuM  Menrvd  wb«n  Uan  on  real  piopertr  attadiH,  the  omoimt  of 
mortgago  tax  to  Iw  computed  !■  based  upon  the  amoimt  of  indebtednem 
•ecitied,  when  the  lien  on  real  prapertf  was  citated. 

Ai  appe«»  in  a  itatement  of  facta  submitted  hj  the  State  Tax  Ckim- 
niuioD,  Borden's  Farm  Products  Co.,  Inc.,  on  Haj  31,  1017,  executed 
a  trust  agreement  to  secure  the  isiue  of  notes  of  the  corapsny  nggr^mting 
(529^50  and  pledged  bonds  and  other  obligBtioDs  owned  hj  the  corn- 
pan;  OS  collateral.  The  notes  secured  bj  this  agreement,  having  been 
reduced  to  (3Q2,B3S'.34,  a  supplemeDtal  indenture  was  made  b;  the  corn- 
pan;  whereb;  the  personal  property,  held  as  collateral,  was  withdrawn 
a&d  real  property  of  the  company  was  conveyed  to  the  trustee  tor  the 
pnrjKises  under  the  terms  of  the  original  agreement.  The  question  is 
now  raised  upon  these  facts  as  to  what  principal  amount  of  obligation 
the  mortgage  tax  should  be  computed  upon.  Held,  that  the  supplemmtal 
indenture  is  a  new  and  separate  mortgage  of  property  of  the  company 
referring  to  the  trust  agreement  merely  to  complete  ita  terms.  It  does 
not  make  the  original  agreement  a  mortgage  on  real  projx^rty,  hut 
merely  incorporates  as  a  part  of  a  real  estate  mortgage  the  provi- 
sions which  existed  in  the  original  trust  agreement  under  which  per- 
'  sonal  property  only  was  held  as  collateral.  In  other  words,  the  original 
agreement  is  made  part  of  the  supplemental  indenture  but  the  latter  is 
not  made  part  of  the  original  agreement.  The  original  agreement  is 
entitled  to  record  as  part  of  the  later  executed  instrument;  the  tax, 
however,  being  computed  upon  the  amount  of  indebtedness  secured  when 
the  lien  on  real  property  was  created,  which  is  the  only  amount  of 
indebtedness  which  was  ever  secured  to  the  trustee  by  a  mortgage  on  real 
property  within  the  State. 

The  State  Tax  Commission  haa  submitted  a  statement  of  facts 
as  follows : 

"Borden's  Farm  Products  Company,  Inc.,  executed  on  May 
81,  191T,  a  trust  agreement  to  secure  the  issue  of  notes  of  the 
corporation  aggregating  $529,250  and  pledged  bonds  and  other 
obligationa  owned  hy  the  company,  as  collateral. 
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"  On  the  24th  of  June,  1918,  the  notes  secured  by  the  trust 
agreement  having  been  reduced  to  $352,833.34,  the  company 
executed  a  Bupplemental  indenture  by  which  the  personal  prop- 
erty held  as  collateral  was  withdrawn  and  real  property  of  the 
company  was  conveyed  to  the  trustee  for  the  purposes  and  sub- 
ject to  the  terms  and  ccmditions  of  the  trust  agreement  of  May 
31,  1917, '  in  all  respects  as  if  the  real  estate  and  property  in  this 
supplemental  indenture  described  and  mentioned  had  been  and 
were  in  the  said  trust  agreement  fully  and  specifically  set  forth 
End  described.' " 

17i>on  this  statement  of  facts  the  Tax  Commission  has  also 
submitted  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  follows : 

"  Upon  what  principal  amount  of  obligation  is  the  mortgage 
tax  to  be  computed?  Is  it  to  be  computed  on  the  sum  of 
$352,833.34,  the  amount  of  notes  secured  at  the  execution  of 
the  supplemental  indenture,  or  is  it  to  be  figured  on  $52d,250, 
the  principal  debt  or  obligation  secured  at  the  execution  of  the 
original  trust  agreement  ?  " 

Lewis,  Attorney-General. —  Whatever  difficulty  arises  is  due 
to  the  wording  of  section  253  of  the  Tax  Law  which  provides  that 
the  tax  shall  be  imposed  on  each  $100  or  fraction  "  of  principal 
debt  or  obligation  which  is,  or  under  any  contingency  may  be 
secured  at  the  date  of  the  execution  thereof  or  at  any  time  there- 
after by  a  mortgage  on  real  property  situated  within  the  State." 

If  we  regard  the  original  trust  agreement,  subsequent  to  the 
execution  of  the  supplemental  indenture,  as  a  mortgage  on  real 
estate,  then  the  inquiry  ia,  does  the  statute  under  such  aspect 
require  the  payment  of  a  tax  on  the  principal  amount  of  indebted- 
ness secured  on  May  31,  1917,  when  the  original  trust  agreement 
was  executed,  notwithstanding  the  fact  that  the  principal  amount 
of  notes  is  reduced  when  the  instrument  becomes  a  mortgage  on 
real  property. 

The  trust  agreement,  as  we  have  just  noted,  was  not  when  it 
was  executed  a  mortgage  on  real  property  and  could  not  then 
have  been  recorded.  That  is  to  say,  we  find  no  provision  in  the 
Eeal   Property   Law   entitling   to   record    an   instrument   which 


CoHSTBUCTios  OP  Tax  Law,  Section  253  443 

AttOTnef-Ocnerftl  [VoL  IS] 

does  not  create  a  lien  on  real  property ;  nor  do  the  mortgage  tax 
Btatatea  provide  for  reeording  and  taxing  an  instrument  wfaich 
may  under  a  eontingeney  become  a  mortgage  on  real  property. 
The  only  contingency  spoken  ol  in  section  253  which  ia  to  be 
taken  into  consideration  in  computing  a  mortgage  tax  is  the 
contingency  in  the  principal  amount  of  indebtedness  which  may 
be  secnred  at  any  time  by  the  mortgage.  If  the  original  trust  - 
agreement  was  entitled  to  record  at  all  it  was  only  after  real 
estate  had  been  brought  in  as  secarity. 

To  repeat,  the  mortgage  was  not  a  mortgage  on  real  property 
Becoring  a  principal  amount  of  indebtedness  "  at  the  time  of 
the  execution  thereof"  and  if  it  became  a  mortgage  on  real 
property  it  can  only  fall  within  the  second  provision  of  the 
statute  which  commandx  that  the  tax  must  be  computed  on  the 
amount  of  principal  indebtedness  whieh  ai  any  time  after  its 
execution  is  secured  ,by  the  instrument  Such  amount  which  is 
secured  by  real  property  at  any  time  after  its  execution  would  be 
$352,833,34,  the  amount  of  notes  secured  when  real  property 
was  brought  in  on  Juno  24,  1918,  as  security. 

The  better  view  is  to  r^ard  the  supplemental  indenture  as 
the  only  instrument  of  the  two  which  was  or  is  a  mortgage  on 
real  property.  This  supplemeutal  indenture  is  an  agreement 
between  the  Borden's  Farm  Products  Company,  Inc.,  and  the 
Columbia  Trust  Company,  as  trustee,  under  which  the  trustee 
releases  from  the  lien  of  the  trust  agreement  of  Ma;  31,  1917, 
the  personal  property  pledged  thereunder  and  accepts  certain 
real  property  in  the  city  of  New  York  which  Borden's  Tarra 
Products  Company,  Inc.  (the  supplemental  indenture  states) 
mortgages  to  the  trustee.  This  later  instrument  is  in  form  and 
effect  a  mortgage  on  real  property.  On  page  6,  it  contains  the 
usual  granting  clause  and  then  continues  to  describe  the  mort- 
gaged property  by  metee  and  bounds.  The  terms  and  conditions 
under  whieh  such  real  property  is  to  be  held  are  recited  as  being 
those  contained  in  the  original  trust  agreement,  which  was  a 
mortgage.  In  other  words,  the  supplemental  indenture  is  a 
new  and  separate  mortgage  of  property  of  the  company,  which 
refers  to  the  trust  agreement  to  complete  its  terms.    It  does  not 
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seek  to  make,  nor  does  it  in  law  make  the  original  agreement  a 
mortgage  on  real  property  but  merely  incorporates  as  a  part  of 
the  mortgage  on  real  property  the  proviaiona  which  existed  in 
the  original  trust  agreement  under  which  personal  property  only 
was  held  as  collateral.  The  original  agreement  is  drawn  in  and 
made  part  of  the  instrument  called  the  supplemental  indenture, 
not  the  supplemental  indenture  made  part  of  the  original  agtee- 

With  the  provisions  of  the  original  agreement  thus  incorpo- 
rated in  the  supplemental  indenture  the  original  agreement  is 
entitled  to  record  as  part  of  the  later  executed  instrument,  the 
tax,  however,  being  computed,  as  we  have  stated,  upon  the  amount 
of  indebtedness  secured  when  the  lien  on  real  property  was 
created,  which  is  the  only  amount  of  indebtedness  that  was  ever 
secured  to  the  trustee  by  a  mortgage  "  on  real  property  within 
the  Sute." 


In  the  Matter  of  Conbtroino  the  Generai.  Mdnicipal  Law, 
Sectiohs  85  and  85-a,  in  Relation  to  the  Right  of  a  Transient 
Merchant  to  Conduct  Hia  Business  in  Towns  Where  He  Pays 
no  Taxes. 

(OpiDioD  dated  November  26,  19IS] 


The  queatioii  aa  to  the  right  at  a  tranHient  merchant  to  conduct  liis 
buainesB  in  towns  where  he  paye  no  taxes  was  raised  bj  the  request  from 
Charles  Bodda,  secretary  of  the  Mayaville,  K;.,  Chamber  of  Commerce, 
requesting  a  eop;  of  the  transient  merchanta  regulations  as  to  the  sub- 
ject. Section  &5  of  the  General  Municipal  Law  contained  proTisitaii 
under  which  no  person  was  allowed  to  conduct  a  transient  retail  buaineai 
in  any  city  of  the  third  class,  village  or  town  of  the  State  without  hia 
taking  out  a  license.  That  provision  w(lb  subsequently  declared  uncon- 
stitutional by  the  New  York  State  Court  ot  Apneals.  In  IfllT  aa  a  result 
of  such  deciaion  of  the  Court  of  Appeala,  the  General  Municipal  Law 
was  amended  by  section  S6-a,  so  as  to  allow  the  taxation  of  transient 
merchants  under  provisions  which  would  be  clearly  constitutionaL  A 
traneient  buaineas  is  one  conducted  for  the  sale  at  retail  of  goods,  wares 
or  merchandise  excepting  food  products,  and  which  is  intended  to  be  for 
a  temporary  period.  Where  premises  are  rented  for  two  months  or  less, 
it  is  presumptive  evidence  that  the  business  carried  on  therein  is  tranaioit. 
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Any  peraon  failing  to  pay  said  tax  or  to  obey  the  proviaions  of  »  municipal 
ordiiuuice  or  resolution  adopted  is  declared  to  be  guilty  of  a  miade- 
meanor.  The  courts  have  not  passed  upon  the  conititutionality  of  th« 
said  atnendment,  but  it  would  seem  that  an  effort  haa  been  made  to  lub- 
ject  transient  retailers  to  a  reasonable  tax  in  accorduice  with  tbe  lug- 
gestion  of  the  Court  of  Appeals  in  the  ease  cited  Id  the  opinion. 

Carl  Dodds,  secretary  and  manager  of  the  Majflvill©  Cliambep 
of  Commerce  of  MayBville,  Kj.,  requested  a  copy  of  the  law  of 
this  State  curbing  the  tranaient  merchant  tiaia  disposing  of  his 
wares  in  towns  where  he  pays  no  taxes. 

Lewis,  Attorney-General. —  A  number  of  years  ago,  the  Legis- 
lature passed  in  this  State  section  85  of  onr  General  Municipal 
Law  which  provided  that  no  person  shall  conduct  a  transient 
retail  business  in  any  store  in  any  city  of  the  third  class,  village 
or  town  of  this  State  for  the  sale  of  goods  which  should  be  repre- 
sented or  advertised  as  assigned  stock  or  as  goods  damaged  by 
fire,  water  or  otherwise  or  by  any  such  like  representation  or  device 
without  first  taking  out  a  license  therefor.  The  constitutionality 
of  this  section  of  our  law  was  passed  upon  in  the  ease  of  People 
ex  rel.  Moskowitz  v.  Jenkins,  202  N.  Y.  53 ;  94  N.  E.  Rep.  1065 ; 
35  L.  H.  A.  (N.  S.)  1079.  In  that  case,  our  Court  of  Appeals 
held  that  tha  statute  could  not  be  sustained  as  an  ex^vise  of  either 
the  police  power  or  of  the  power  of  taxation  and  heaice  was  uncon- 
stitutional. If  you  will  examine  that  case,  yon  will  see  that  the 
court  reached  the  conclusion  that  the  features  of  the  statute 
plainly  showed  its  purpose  which  was  not  to  saf^uard  customers 
aginst  fraud,  but  local  shopkeepers  from  competition,  and  therefore 
waa  not  a  proper  exercise  of  the  police  power.  The  court  also 
examined  the  statute  from  the  standpoint  of  the  right  of  the 
Legislature  to  clas8i:fy  vocations  or  businesses  for  the  purpose  of 
taxation  and  reached  the  conclusion  that  treating  the  statute  and 
the  ordinance  passed  under  it  as  an  exercise  of  the  taxing  power 
(thou^  the  court  had  no  idea  it  ever  was  intended  aa  such),  the 
classification  was  plainly  arbitrary  and  unreasonable. 

The  court  said  that  "  transient  retailers  might  be  subjected  to 
a  reasonable  tax,  but  why  a  retailer  who  said  his  goods  were 
bankrupt  or  damaged  stock  should  be  taxed  $100  a  month,  and  a 
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transient  dealer  who  refrained  from  such  statement  should  be 
taxed  nothing,  I  am  at  a  Iobb  to  imagine  on  any  theory  of  taxa- 
tion." 

In  1917,  the  L^slature  passed  a  new  section  known  as  85-a 
of  the  General  Municipal  Law  which  was  added  by  chapter  199 
of  the  Laws  of  1917  and  which  reads  as  follows: 

"  §  85-a.  Taxation  of  transient  merchants.  The  Itgialative  body 
of  a  city,  the  town  board  of  a  town  or  the  board  of  trustees  of  a 
Tillage  has  power  to  provide  that  a  tax  ahall  be  levied  upon  all 
persons  or  corporations  conducting  transient  retail  business 
therein,  and  may  provide  for  the  collection  of  such  tax  by  requir- 
ing a  permit  and  bond,  cash  deposit  or  other  security  before  the 
commencement  of  business  by  such  persons  or  corporations.  Such 
tax  shall  be  based  upon  the  gross  amount  of  sales  and  shall  be  at 
the  same  rate  as  other  property  is  taxed  for  the  year  in  such  city, 
town  or  villaga  If  at  the  time  such  tax  becomes  due  and  pay- 
able, the  tax  rate  for  the  current  year  of  such  city,  town  or  village 
has  not  been  fixed,  the  same  shall  be  estimated  by  the  assessors 
thereof.  An  ordinance  or  resolution  providing  for  a  tax  here- 
\mder  may  require  verified  reports  to  be  filed  from  time  to  time 
relating  to  stock  and  sales,  and  may  make  such  further  require- 
ments as  ratty  he  necessary  in  order  to  determine  the  amount  of 
such  tax,  ajid  to  provide  for  the  collection  thereof,  A  transient 
business  is  one  conducted  in  a.  store,  hotel,  house,  building  or 
structure  for  the  sale  at  retail  of  goods,  wares  or  merchandise, 
excepting  food  products,  and  which  is  int^ided  to  be  conducted 
for  a  temporary  period  of  time  and  not  permanently.  If  the 
place  in  which  a  business  is  conducted  is  rented  or  leased  for  a 
period  of  two  months  or  less,  such  fact  shall  be  presumptive 
evidence  that  the  business  carried  on  therein  is  a  transient  busi- 
ness. Any  person  or  corporation  failing  to  pay  said  tax,  or 
failing  to  obey  the  provisions  of  an  ordinance  or  resolution 
adopted  hereunder,  shall  be  guilty  of  a  misdemeanor." 

I  do  not  find  that  this  new  law  has  been  passed  upon  by  the 
courts  but  it  would  seem:  that  an  effort  has  been  made  to  subjert 
transient  retailers  to  a  reasonable  tax  in  accordance  with  the 
suggestion  of  the  court  in  the  above  case. 
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In  the  Matter  of  Cohstsuino  the  Public  Hbalth  Law,  SnB- 
DivisiOH  B,  4  oi  Section  203,  tts  to  Certain  Corporations 
AdTertiaing. 

(Opinion  dated  D«cember  2,  IDIS) 

UmiUtioiu  upon  tin  liftat  to  practice  destiatiT- 

Dentistry  ia  not  an  open  baainesa  bnt  a  peiaonal  liiht — a  practice  open  only 
to  qnaUSed  individDala  and  not  to  coiporationa. 

Aa  appears  in  tbe  atatement  of  facts  submitted  by  Charies  H.  Johnson, 
McreUry  of  tbe  State  Board  of  Charities,  the  old  South  Brodclyn  Dental 
Uispnisary,  Inc.,  ia  a  corporation  crested  under  the  MemtieTsliip  Corpora- 
tions Law  witli  the  approval  of  tbe  State  Board  at  Charities,  this  ap- 
proTal  being  granted  on  February  14,  191T.  The  afajects  of  the  corpora- 
tion, as  given  in  its  certiDcate,  include  the  operating  of  a.  dispensary 
and  in  connection  therewith  to  own  or  lease  property  necessary  tor  the 
carrying  on  of  said  worlc. 

On  February  14,  1917,  a  license  was  granted  to  tbe  dispensary  under 
section  201  of  the  State  Charities  Law.  Since  that  time,  the  dispensary 
has  carried  on  its  work  in  tbe  Imrough  of  Brooklyn,  New  York  city. 
The  dispenaary  employs  two  licensed  dentists  to  attend  to  the  general 
practice.  Lately  the  dispensary  has  been  issuing  advertising  cards  — 
the  question  now  arises  as  to  whether  tbe  "  old  South  Brooklyn  Dental 
Dispensary,  Inc.,"  is  a  "  corporation,  company,  association,  parlor  or 
trade  name,"  within  tbe  provisions  of  paragraph  B,  4,  of  section  10, 
chapter  120  of  the  Laws  of  ISie,  amending  section  203  of  the  Public 
Health  Law  and  ia  Its  advertising,  therefore,  subject  to  tbe  rules  of  the 
Extents.  Beld,  that  tbe  practice  of  dentistry  is  a  personal  right  and  not 
a  business  open  to  all  persona  ^  that  the  right  is  limited  to  those  with 
special  qualifications  ascertained  and  certified  after  a  course  of  study  and 
examination  by  a  State  board  appointed  for  that  purpose,  and  there  Is 
BO  provision  whereby  a  corporation  can  qualify  for  such  practice  and 
that  therefore  the  "  Old  South  Brooklyn  Dental  Dispensary,  Inc.,"  from 
tlte  statement  of  facts  herein,  is  asauming  powers  not  conferred  upon  it 
by  law  and  is  practicing  dentistry  in  violation  of  the  provisions  of  the 
Pnbbc  Health  Iaw  of  tbe  State  of  New  York. 

Charles  H,  Johnson,  Secretary,  State  Board  of  Charities,  has 
Enil)initted  a  statement  of  facts  as  follows: 

"The  Old  South  Brooklyn  Dental  Dispensary,  Inc.,  is  a  cor- 
poration created  under  the  provisions  of  section  130  of  article  VIT 
of  the  Membership  Corporations  Law  with  the  approval  of  the 
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State  Board  of  Charities,  which  appioval  was  granted  at  a  meeting 
of  the  Board  held  February  14,  1917.  The  objects  of  the  corpora- 
tion aa  given  in  its  certificate  are:  '  To  establish,  maintain  and 
operate  a  diBpensary;  and  in  connection  therewith  to  own  or  lease 
real  estate  and  personal  property,  necessary  for  the  carrying  on 
of  said  work,'  On  February  14,  1917,  a  license  was  granted  this 
dispensary  in  accordance  with  the  provisions  of  section  291  of  the 
State  Charities  Law.  The  Old  South  Brooklyn  Dental  Dispen- 
sary, Inc.,  has  since  that  time  carried  on  dispensary  work  at  139 
Harrison  street,  in  the  borough  of  Brooklyn,  New  York  city.  The 
work  of  the  dispensary  is  limited  to  the  practice  of  dentistry  and 
for  this  purpose  two  licensed  dentists  are  employed.  For  each 
ordinary  dental  operation,  twenty-five  cents  is  charged  for  adults, 
and  fifteen  cents  for  children.  In  order  that  the  facilities  afforded 
by  the  dispensary  for  treating  the  teeth  of  school  children  and 
others  might  be  well  known,  the  dispensary  has  distributed  cards, 
one  of  which  is  enclosed  herewith,  advertising  the  location  of  the 
dispensary  and  the  prices  at  which  work  is  done.  The  propriety 
of  this  advertising  has  recently  been  called  in  question  by  repre- 
sentatives of  the  State  Board  of  Dental  Examiners." 

Upon  this  statement  of  facts  Mr.  Johnson  has  also  submitted 
an  inquiry,  together  with  a  request  for  an  opinion  thereon,  as 
follows : 

"  Is  the  Old  South  Brooklyn  Dental  Dispensary,  Inc.,  a  '  cor- 
poration, company,  association,  parlor  or  trade  name '  within  the 
provisions  of  paragraph  B,  4,  of  section  10  of  chapter  129  of  the 
Laws  of  19'16  amending  section  203  of  the  Public  Health  Law, 
and  is  its  advertising,  therefore,  subject  to  the  rules  of  the 
regents  ?  " 

Lewis,  Attorney-General. —  Subdivision  B,  4,  of  section  203  of 
the  Public  Health  Law  prohibits  the  practice  of  dentistry  under 
the  name  of  a  corporation,  company,  association,  parlor  or  trade 
name,  except  by  legally  incorporated  dental  corporations  existing 
and  in  operation  prior  to  January  1,  1916.  The  clause,  "  legally 
incorporated  dental  corporations  "  has  application  to  such  corpora- 
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tiona  as  were  authorized  by  law  to  engage  in  the  practice  of  den- 
tistiy  prior  to  Janiiary  1,  1916.  The  Old  South  Brooklyn  Dental 
Dispensary,  Inc.,  was  not  organized  until  February,  1917,  and 
for  that  reason  could  not  be  held  to  be  one  of  the  corporations 
excepted  by  the  clause,  "  legally  incorporated  dental  corporations." 
The  last  sentence  of  subdivision  B,  4,  of  section  203,  concerning 
advertising,  by  its  terms  has  reference  only  to  corporations  author- 
ized to  practice  dentistry  and  does  not  apply  to  the  Old  South 
Brooklyn  Dental  Dispensary,  Inc.  The  Old  South  Brooklyn  Den- 
tal Dispensary,  Inc.,  is  a  lawful  corporate  name  and  its  use  by 
the  company  is  not  prohibited  by  that  portion  of  subdivision  B,  4, 
of  section  203  of  the  Public  Health  Law  reading  as  follows: 
"  Shall  practice  dentistry  *  *  •  -under  the  name  of  a  corporation, 
company,  association,  parlor  or  trade  name,"  which  precludes  the 
use  of  8  name  other  than  the  true  name  of  the  individual,  company 
or  corporation  practicing  dentistry.  However,  your  statement 
that  "work  of  the  dispensary  is  limited  to  the  practice  of  dentistry 
and  for  this  purpose  two  licensed  dentists  are  employed,"  and  the 
advertising  card  attached  showing  the  prices  for  dental  operations 
and  "  no  free  work  "  presents  a  more  serious  question.  The  com- 
pany was  organized  "  to  establish,  maintain  and  operate  a  dis- 
pensary," which  is  defined :  "  For  the  purposes  of  this  article,  a 
'dispensary'  is  declared  to  be  any  person,  corporation,  institu- 
tion, association  or  agent,  whose  purpose  it  is,  either  independently 
or  in  connection  with  any  other  purpose,  to  furnish,  at  any  place 
or  places,  to  persons  nonresident  therein,  either  gratuitously  or 
for  a  compensation  determined  without  reference  to  the  value  of 
the  thing  furnished,  medical  or  surgical  advice  or  treatment,  medi- 
cine or  apparatus,  provided,  however,  that  the  moneys  used  by  and 
for  the  purposes  of  said  dispensary  shall  be  derived  wholly  or  in 
part  from  trust  funds,  public  moneys  or  sources  other  than  the 
individuals  constituting  said  dispensary  and  the  persons  actually 
engaged  in  the  distribution  of  charities  of  said  dispensary." 
(State  Charities  Law,  Chap.  290.) 

And  generally:     "  1.  A  room  or  shop  in  which  medicines  are 
dispensed  or   served  out.     2.   A  public   institution,  primarily 
Statk  Dkpt.  Kept.— Vol  IB       29 
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intended  for  the  poor  where  medical  advice  is  given  and  medicines 
furnished  free,  or  sometimes  for  a  email  chaigo."  CeatDry 
Dictionary. 

The  articles  of  incorporation  do  not  contain  an  intimation  that 
the  practice  of  dentistry  as  shown  hy  your  statement  was  to  he 
carried  on,  and  if  it  did  the  certificate  could  not  have  heen 
accepted.  This  is  indicated  by  the  opinion  of  the  Attorney-General 
upon  the  application  of  the  Peoples'  Opthalmic  Institute  of  Kew 
York  to  the  State  Board  of  Charities  for  a  license  pursuant  i'y 
section  291  of  the  State  Charities  Law,  by  a  corporation  oi^an- 
ized  pursuant  to  section  130  of  the  Hembership  Corporations  Law 
for  the  following  purposes:  "to  maintain  and  conduct  a  dis- 
penBary  for  the  treatment  of  diseases  of  the  eye  without  charge  to 
those  who  are  unable  to  pay  for  the  same  *  *  *  to  examine  and 
advise  without  charge  such  persons  who  are  afflicted  with  discuses 
of  the  eye  and  cannot  pay  for  the  same.  To  prescribe  and  furnish 
glasses  wherever  necessary,"  where  it  was  said,  "  but  that  statute, 
as  I  construe  it,  does  not  sanction  the  practice  of  optometry  by  a 
corporation  under  the  misnomer  that  it  is  a  hospital."  Keport  u/ 
Attorney-General,  1913,  p.  401.  The  practice  of  dMitistry  is  not 
a  business  open  to  all  persons  but  a  personal  right  limited  to  those 
with  special  qualifications  ascertained  and  certified  after  a  cour»i 
of  study  and  an  examination  by  a  State  Board  appointed  for  that 
purpose,  and  there  is  no  provision  whereby  a  corporation  can 
qualify  for  such  practica  Public  Health  Law,  190-203.  It  has 
heen  held  that  where  a  corporation  could  not  qualify  and  practice 
a  profession  directly,  it  could  not  do  so  indirectly  by  empliyinf 
licensed  servants,  as  that  would  be  an  evasion  which  the  law  would 
not  tolerate.  Matter  of  Co-operative  Law  Co.,  19S  N.  Y.  479.  I 
conclude,  therefore,  and  it  is  my  opinion,  that  the  Old  South 
Brooklyn  Dental  Dispensary,  Inc.,  if  the  statement  is  true,  is 
assuming  powers  not  conferred  upon  it  by  law  and  is  practising 
dentistry  in  violation  of  the  proviaons  of  the  Public  Health  Law 
of  the  State  of  New  York. 
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In  the  Matter  of  Cohstbciito  thb  Genebal  Yillaqb  Latt  of 
THE  State,  Sections  228  Awn  229,  RelatiTe  to  the  Powers  of 
Village  Boards  of  Water  CommissionerB 

(Opinion  dated  December  11,  1918) 
A  Tillaca  board  cmn  legally  require  xdTaaced  paynest  of  water  lesti. 

The  board  of  water  and  sewer  commiaaioncra  of  Daneville,  N.  T., 
eatablialied  a  rale  requiring  the  payment  of  wst«r  rents  three  montha  in 
advance  and  that  interest  ihould  be  charged  after  a  limited  period  and 
after  a  auhaequent  period  the  water  eerrice  in  owe  of  nonpayment  should 
be  cut  off.  Held,  that  the  board  was  within  iti  powers  in  making  the  rule, 
especially  ao  aince  the  protectioiL  afforded  to  the  owner  of  premieea  in 
ease  of  a  fire  ia  in  itself  a  sufficient  benefit  to  Bustain  an  asaesament  t<a 
water  rents  though  no  water  ia  taken  or  used. 

Harry  Rowan,  village  clerk,  Dansville,  N.  T.,  submitted  an 
inquiry,  together  with  a  request  for  an  opinion  thereon,  as  to 
whether  the  board  of  water  and  sewer  commissioners  of  that 
village  has  the  right  to  require  the  payment  of  water  iraits  three 
months  in  advance  and  to  prescribe  that  when  bills  are  not  paid 
within  fifteen  days  interest  shall  be  charged  and  when  not  paid 
within  thirty  days  water  may  be  cut  off  until  dues  are  paid,  with 
an  additional  charge  for  again  turning  on  the  water. 

Lewis,  Attomey-Gaieral. —  Your  village  was  specially  incor- 
porated by  an  act  of  1845  but  I  assume  that  your  water  commis- 
sioners are  subject  to  all  of  the  duties  and  have  all  the  rights 
provided  for  by  chapter  181  of  the  laws  of  1876  which  is  now  a 
part  of  the  General  Yillage  Law  of  the  State.  Under  sections 
228  and  229  of  the  Yillage  Law,  the  board  ia  authorized  to  adopt 
ordinances  not  inconsistent  with  law  for  enforcing  the  collection 
of  water  rents  and  may  force  observance  thereof  by  cutting  off 
the  supply  of  water  or  by  the  imposition  of  penalties  and  the 
board  may  establish  a  scale  of  water  rents  for  the  use  of  water  to 
be  called  "  water  rents  "  and  "  to  be  paid  at  such  times  as  the 
board  may  prescriba" 

Under  this  bioad  power,  it  seems  clear  to  me  that  the  board 
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has  the  right  to  make  the  rule  referred  to  by  you  requiring  pay- 
ment in  advance  and  imposing  the  penalties  referred  to.  The 
term  "  rents  "  may  ordinarily  imply  the  necessity  of  an  actual 
use  hy  the  plaintiff  in  order  to  create  a  liahility  but  such  a  defiui- 
tion  of  the  term  "  rents  "  would  be  too  narrow  when  applied  to 
such  a  case.  This  is  revealed  by  the  broad  language  of  the  stat- 
utory authority  which  permits  the  board  to  prescribe  the  times  at 
which  the  rents  shall  be  payable.  Moreover,  the  protection 
afforded  to  the  owner  of  premises  by  having  a  water  supply  in  ease 
of  a  fire  is  sufficient  benefit  to  sustain  an  assessment  for  water 
rents  though  no  water  is  taken  or  used  and  that  interpretation 
has  already  been  given  to  the  language  of  the  statute  in  question 
in  the  case  of  Dasey  v.  Skinner,  11  N.  Y.  Supp.  821. 


Tn  the  Matter  of  CoNSTittriiro  the  Insanity  Law,  Artici-B  V, 
and  Section  21-a  of  the  Civil  Seevice  Law,  Relative  to  the 
Right  of  an  Employee  of  the  Middletown  State  Hospital  to 
Claim  a  Pension  under  Each  of  Said  Statutes 

(Opinion  dated  December  12,  1918) 

Rigbt  of  an  erapl07e«  of  a  State  hoapital,  wbo  ii  a  Civil  Wai  veteraa,  to 
claim  a  pension  out  of  the  letiremeiit  fund  provided  foi  by  the  buanity 
Law  and  also  a  separate  pension  under  the  Civil  Service  Law. 

Robert  A.  Malane,  an  employee  of  the  Middletown  State  Hospital,  claimi 
the  right  to  receive  two  penalona,  one  out  of  the  retirement  fund  pro- 
vided tor  in  article  V  of  the  Inaanity  Law  and  the  other  under  ace- 
tion  21-a  o(  the  Civil  Service  Law.  Held,  that  the  fact  that  Malone  is 
entitled  to  a  retirement  fund  pension  provided  for  in  the  above-named 
article  of  the  Insanity  Law  In  no  way  defeats  hia  claim  to  a  pension 
under  section  21-a  of  the  State  Civil  Service  Law.  The  Stato  hospital 
retirement  fund  is  not  a  State  fund  but  ctmaiata  of  moneya  paid  in  by 
those  entitled  to  it  a  benefit*  and  moneys  received  from  private  aources 
auch  as  donations  and  gifts.  The  fact  that  the  fund  is  administered  bj 
the  St«te  Comptroller  does  not  render  it  in  anj  way  a  State  fund.  Tbe 
Civil  Service  Law  under  the  aection  above  stated  provides  as  to  the 
voluntary  retirement  of  a  civil  service  war  veteran  who  haa  reached  the 
age  of  seventy  years.  Upon  reaching  the  age,  he  ia  abaolutely  entitled 
to  tbe  penaion  under  tbia  law. 
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Hon.  Eugene  M.  Travie,  State  Comptroller,  submitted  an 
inquiiy,  together  viOx  a  request  for  an  opinion  thereon,  as  to  the 
right  of  Kobert  A.  Malone,  employee  of  Middletown  State  Hoa- 
|>ital,  to  claim  a  pension  out  of  the  retirement  fund  provided  for 
in  article  V  of  the  Insanity  Law  and  also  a  pension  under  section 
31-a  of  the  Civil  Service  Law. 

Lewis,  Attorney-General. —  With  respect  to  Eobert  A.  Malone, 
employee  of  Middletown  State  Hospital,  I  mnet  advise  you  that 
in  my  opinion  the  fact  that  Malone  ia  entitled  to  a  pension  out  of 
the  retirement  fund  provided  for  in  article  V  of  the  Insanity 
Law,  in  no  way  defeats  his  claim  to  a  pension  under  section  21-a 
of  the  Civil  Service  Law.  The  State  hospital  retirement  fund  ia 
not  a  State  fund  but  consists  of  moneys  paid  in  by  tbose  entitled 
to  the  benefits  of  the  Retirement  Act,  moneys  received  from 
donations,  gifts  and  bequests,  moneys  received  from  deductions 
for  leave  of  absence  and  sickness,  and  moneys  received  from  other 
BOurcee.  The  fact  that  it  is  administered  by  the  State  Comp- 
troller does  not  render  it  in  any  way  a  State  fuud.  The 
right  of  an  employee  to  participate  under  article  V  of  the 
Insanity  Law  depends  upon  bis  having  signified  his  intention  to 
take  advantage  of  the  provisions  of  that  article,  having  paid  in 
certain  minimum  contributions  (or  deductions  from  his  wages) 
and  having  complied  with  all  the  conditions  provided  in  section 
111  of  the  Insanity  Law.  But  the  interest  of  a  participant  in 
this  fund  is  identical  with  an  interest  in  a  mutual  insurance 
corporation. 

Section  21-a  of  the  Civil  Service  Law  provides  that  a  Civil 
War  veteran  who  has  served  ten  years  in  the  civil  service  and  has 
reached  the  age  of  seventy  years,  shall  be  retired  upon  his  own 
request  and  thereafter  during  his  life  shall  be  paid  an  annual 
sum  equal  in  amount  to  one-half  the  salary  or  wages  paid  him  in 
the  last  year  of  his  employment.  The  section  does  not  even 
provide  that  he  must  give  notice  of  his  intention  to  demand  the 
pension  at  the  time  be  asks  to  be  retired.     If  he  has  fulfilled  the 


^d  by  Google 


Statb  Dbpabtmknt  Repobtb 


Attornef-O«ner»l 


conditions  with  respect  to  veteranoj,  service  and  age,  he  is  eutitled, 
as  a  matter  of  right,  to  be  retired,  and  when  he  is  retired  it  is 
the  duty  of  the  State  to  pay  him  the  pension  provided  for  and 
this  duty  is  not  conditioned  upon  the  performance  of  any  farther 
conditions  upon  his  part  His  right  to  the  pension  is  absolute 
and  is  not  defeated  by  the  fact  that  he  is  receiving  or  is  entitled 
to  receive  a  pension  under  article  V  of  the  Insanity  Law  any 
more  than  it  can  he  defeated  by  his  having  made  provision  for 
his  old  age  by  taking  out  an  endowment  policy  in  a  life  insurance 
company. 


In  the  Matter  of  the  Joeisdiction  of  a  Notary  Public  "Who 
Has  Changed  His  Residence  fbou  the  Codhty  Foa  Which 
He  Was  Appointed 

(0]^oit  dftt«d  December  13,  1018) 

PuiposBS  for  which  ttie  appointment  of  a  notary  pnlilic  U  maOa. 

Id  relation  to  a  notary  public  who  ehuigeB  hia  retidence  to  another 
count;  from  the  one  in  which  he  resided  at  the  time  of  his  appointmoit, 
the  Attomry-Genernl  held  that  a  notary  public  was  appointed  tor  the 
county  in  which  he  thm  actually  resided  and  that  hii  offke  waa  a  local 
one,  and  that  on  ceaaing  to  reside  in  hia  appointmoit  count?,  hia  offloe 
aa  notary  public  becomes  Tscant. 

Mr.  Edward  A.  Brown  of  New  York  city  submitted  an  inqoiry 
together  with  the  request  for  an  opinion  thereon  as  to  whether  a 
notary  public  who  changes  his  residence  to  another  county  from 
the  one  in  which  he  resided  at  the  time  of  his  appointment  thereby 
becomes  disqualified, 

Lewis,  Attorney-General. —  Section  101  of  the  Executive  Iaw 
(Consolidated  Laws)  provides:  "The  Governor  shall  appoint, 
*  •  *  such  number  of  notaries  public  in  and  for  the  several 
counties  of  the  state  as  may  be  necessary."     *     *     * 

Section  3  of  the  Public  Officers  Law  (Consolidated  Laws)  pro- 
vides that:    "  No  person  shall  be  capable  of  holding  a  civil  office 
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who  shall  not  at  the  time  he  shall  be  chosen  thereto,  be  •  *  * 
if  it  be  a  local  office,  a  resident  of  the  political  eubdivision 
*  *  *  for  which  he  shall  be  choBen  *  *  *  or  within 
which  his  official  functions  are  required  to  be  exercised," 

And  section  30  of  the  same  law  provides:  "  Everj  ofBce  shall 
be  vacant  upon  the  happening  of  either  of  the  following  events 
before  the  expiration  of  the  term  thereof     •     *    « 

"  4.  His  ceasing  to  be  an  inhabitant  *  *  *  if  he  be  a 
local  officer  of  the  political  subdivision  *  •  *  of  which  he 
is  required  to  be  a  resident  when  chosen." 

The  word  "  inhabitant "  means  the  abode  or  domicile  of  the 
officer.    Matter  of  Bolte,  97  App.  Dir.  551. 

It,  therefore,  clearly  appears  that  the  appointment  of  a  notary 
public  is  made  for  the  purpose  of  clothing  that  local  officer  with 
authority  to  function  in  and  for  the  county  for  which  he  is 
appointed;  that  the  incumbent  of  the  office  at  the  time  of  his 
appointment  must  be  a  resident  of  the  county  wherein  he  is  authoi^ 
ized  to  discharge  his  official  duties,  and  that  his  office  becomes 
vacant  upon  his  ceasing  to  be  an  inhabitant  of  the  comity  in  and 
for  which  his  appointment  was  made.  See  Opinions  of  Attorney- 
General,  1911,  p.  310. 

It  is,  therefore,  my  opinion  that  the  answer  to  your  inquiry  is 
in  the  affirmative. 


In  the  Matter  of  Sale  of  Provisions  on  Sunday 
(Opinion  daUd  JanuAry  2,  1919} 

Local  poHce  cases  not  primarily  taken  up  by  tho  Attoniey-General. 

Inquiry  having  been  made,  together  with  a  request  for  an  opinion 
thereon,  as  to  whether  it  is  illegal  to  sell  meat  on  Sunday,  and  requesting 
tbftt  if  BO  certain  persona  whose  names  are  given  be  directed  to  do»e 
their  places  on  that  day,  after  reciting  the  section  of  the  Penal  Law 
covering  such  a  case,  the  Attorney-General  adds  that  primarily  the 
martter  should  be  brought  before  the  local  police  or  the  State  Police,  and 
sug^ta  that  the  inquirer  follow  this  course. 


^d  by  Google 


State  Dbfartmeut  Refobtb 


Attorney-General 


Mr.  Joseph  Scott  of  Liverpool,  N,  Y.,  submitted  an  inqoiry, 
together  with  the  request  for  an  opinion  thereon,  as  to  whether  it 
is  ill^al  to  sell  meat  on  Sunday,  and  requests  that  if  it  is  three 
persons  named  be  directed  to  close  their  places  on  that  day. 

Newton,  Attorney-General. —  Section  2147  of  the  Penal  Law 
(Consolidated  Laws)  recites : 

"All  manner  of  public  selling  or  offering  for  sale  of  any  property 
upon  Sunday  is  prohibited,  except  as  follows :     *     *     * 

"  DelicateBsen  dealers  may  sell,  supply,  serve  and  deliver  cooked 
and  prepared  foods,  between  the  hours  of  four  o'clock  in  the  af tei^ 
noon  and  half  past  seven  o'clock  in  the  evening,     *     *     * 

"  The  provisions  of  this  section,  however,  shall  not  he  construed 
to  allow  or  permit  the  public  sale  or  exposing  for  sale  or  delivery 
of  uncooked  flesh  foods,  or  meats,  fresh  or  salt,  at  any  hour  or  time 
of  the  day.     •    •    * 

From  the  above,  it  is  quite  clear  just  what  the  law  is  in.  this 
situation. 

Primarily,  the  local  police  or  the  State  Police  would  be  the 
proper  agencies  to  whom  you  should  submit  your  complaint,  and 
I  suggest  that  you  follow  this  course. 


In  the  Matter  of  Intbbpbetino  the  Meaning  of  the  Phbase 
"  State  Adoption  "  as  Applied  to  the  Choice  of  Text  Books 
for  Use  in  the  Public  Schools  of  New  York 

(Opinion  dated  Januaiy  2,  lOlfi) 

Stat«  celection  of  text  books  unknown  in  the  State  of  New  Toik. 

Rejilying  to  an  inquiry  from  Wiar^onsin  ea  to  the  exact  meaning  of  the 
phrase  "  State  adoption,"  as  applied  to  tlie  choice  of  text  books  for  use 
in  the  public  Bchools  of  New  York,  the  Attorney -General  stated  that  the 
only  method  of  eelceting  text  l>ookB  in  the  State  was  by  district  meeting. 

Mr.  M.  V.  O'Shea  of  the  University  of  Wisconsin,  Madison, 
Wis,,  submitted  an  inquiry  together  with  the  request  for  an 
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opinion  thereon  as  to  the  interpretation  of  the  meaning  of  the 
phrase  "State  adoption  "  as  applied  to  the  choice  of  text  books 
for  me  in  the  public  Bchools  of  New  York. 

Newtok,  Attom^-General —  I  do  not  know  of  any  provision 
of  the  Education  Law  authorizing  or  requiring  the  "  State  adop- 
tion "  of  text  books.  Under  section  670  of  the  Education  Law 
(Consolidated  Laws),  boards  of  education  of  cities  and  union  free 
school  districts  are  required  to  designate  text  books  to  be  used  in 
the  schools  under  their  charge.  In  common  school  districts  the 
text  books  are  designated  b^  vote  of  a  district  meeting.  The 
Commissioner  of  Education  or  the  Department  of  Education  have 
no  control  over  it. 

The  only  provision  for  superviaion  by  the  Commissioner  of 
Education  is  contained  in  section  674  of  the  Education  Law  (Con- 
solidated Laws),  which  has  to  do  with  text  books  used  in  the 
public  schools  in  the  subjects  of  "  civics,  economics,  EngliBh, 
history,  language  and  literature."  Provision  is  here  made  for  a 
commisBion  to  go  over  the  text  books  to  see  whether  there  is  any 
matter  contained  therein  which  is  "  seditious  in  character,  disloyal 
to  the  United  States  or  favorable  to  the  cause  of  any  foreign 
country  with  which  the  United  States  is  now  at  war." 


In  the  Matter  of  Cokstruino  the  Civil  Service  Law,  Sectiok 
22-ft,  Relative  to  Special  Eligible  Lists  for  Persons  in  Military 
Service 

(Opinion  dated  January  4,  1010) 

SnlQ  to  be  followed  in  pnttinx  names  upon  tbe  dvil  lerrice  lists. 

Section  22-a  of  the  Civil  Service  Law,  els  added  b;  chapter  Sll,  Lawa 
of  1E»18,  provides  that  all  pereons  wlioae  names  appear  upon  eligible  lists 
and  who  may,  by  reason  of  entering  the  military  service,  be  unable  to 
accept  appointmcnta  made  from  names  upon  elif>ible  lists,  absll  be 
entitled  to  be  placed  upon  a  special  list.  Beld,  that  the  special  lists 
provided  for  should  consist  of  names  only  ot  persons  who  are  liable  tn 
certlHcation,  and  who  are  not  certified  because  absent,  or  who  are  eligible 
to  appointment  and  decline  the  appointment  because  of  military  obliga- 
Uona. 
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Hon.  John  C.  Birdseye,  secretary  of  the  State  Civil  Service  Com- 
mission, submitted  an  inquiry  together  with  the  request  for  an. 
opinion  thereon  as  to  what  persons  are  entitled  to  have  their  names 
placed  upon  the  special  eligible  lists  provided  for  by  section  22-a 
of  the  Civil  Service  Law. 

Newton,  Attorney-General. —  iSectiou  22-a  of  the  Civil  Service 
Law,  as  added  by  chapter  21 1  of  the  Laws  of  1918,  provides  that 
all  persons  v/hose  names  appear  upon  any  eligible  list  and  who 
enter  or  obligate  themselves  to  enter  military  service  and  who 
"hy  reason  thereof  shall  be  unable  to  accept  appointments 
made  from  names  appearing  upon  any  such  list "  shall  be  entitled 
to  be  placed  upon  a  special  list,  etc. 

This  does  not  mean  that  every  man  who  underwent  military 
obligations  while  his  name  was  on  a  list  is  entitled  to  go  on  a 
special  list  for  a  year.  It  means  that  a  man  whose  name  was  on 
a  list  and  who  was  unable  to  accept  appointments  because  of  his 
military  obligations,  is  protected.  But  it  does  not  contemplate 
protecting  a  man  who  would  not  have  had  an  opportunity  to  accept 
or  decline  an  appointment,  had  he  not  entered  military  service. 
If  a  man  were  so  far  down  on  a  list  that  his  name  was  not  reached 
for  certification  during  his  absence,  or  if  he  were  on  a  list  from 
which  no  appointments  were  made  or  certifications  requested,  dur- 
ing his  absence,  he  would  not  have  lost  any  opportunity  nor  suffered 
any  prejudice  because  of  being  away,  even  if  section  22-a  had  not 
been  enacted.  The  purpose  of  this  section,  like  that  of  section  245 
of  the  Military  Law,  is  to  protect  civil  service  employees  or  can- 
didates, who  enter  military  service,  against  prejudice  —  not  to 
give  them  advantages  they  would  not  have  enjoyed  had  they 
remained  at  home. 

By  section  22-a  a  man  who  incurs  military  obligations  and 
hy  reason  thereof  is  unable  to  accept  appointments,  is  entitled  to 
protection ;  but  only  when  his  inability  to  accept  is  by  reason  of 
his  military  obligations  —  not  when  his  inability  to  accept  was 
caused  by  the  fact  that  he  was  not  certified  or  eli^blc  to  eertifi- 
cation,  or  by  the  fact  that  there  was  no  appointment  to  be  accepted. 
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The  epecial  lists  provided  for  ahonld  consist  of  names  only  of 
persons  who  were  eligible  to  certification  and  were  not  certified 
because  absent  or  who  were  eligible  to  appointment  and  declined 
appointment  because  of  military  obligations. 


In  the  Matter  of  Construing  the  Public  BuiuiiHaB  Law,  Seo- 
noN  14,  as  to  Irregular  Bids  for  Public  Works 

(Opinion  (Ut«d  Juiuaij  21,  1919) 

Ef«ct  of  muntliarlMd  changN  nutde  by  bidder  ia  a  SUte  proposal  bUak. 

On  January  U,  1919,  four  bids  were  received  b;  the  State  Architect 
for  the  ccmstruction  work  in  connection  with  a  new  building  at  the  Craig 
Colony  for  Epileptics,  at  Sonyea,  N.  Y.  The  notice  for  bids  called  for 
the  completion  of  the  work  within  200  working  d&je.  Clarence  A.  Foots 
was  the  loweat  bidder  but  he  had  changed  the  time  allowance  by  increasing 
it  to  £50  working  daya.  EeUt,  that  a  change  made  by  a.  bidder  in  a  pro- 
posal blank  issued  by  the  State  Architect  renders  the  bid  made  upon 
luch  changed  proposal  form  an  irregular  bid  which  may  be  rejected; 
that,  however,  as  to  whether  such  rejection  should  involve  the  rejection 
of  all  other  bids  and  re- advertisement,  the  State  Architect  had  the  right 
to  decide  as  between  that  course  and  the  letting  of  the  contract  to  the 
next  lowest  bidder,  hia  bid  being  in  conformity  with  the  ssid  proposal. 

The  Hem.  L.  F.  Filcher,  State  Architect,  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as  follows: 

"  Where  bids  have  been  asked  for  the  construction  or  repair 
of  a  public  building,  and  the  proposal  for  such  bids  specifies 
the  time  in  which  the  work  is  to  be  completed,  and  the  lowest 
bidder  changes  the  time  so  as  to  extend  the  date  of  final  com- 
pletion fifty  days  beyond  that  named  in  the  proposal,  has  the 
State  the  right  to  reject  such  bid  and  let  the  contract  to  the 
next  lowest  responsible  bidder,  or  must  it  reject  all  bids  and 
readvertise  for  new  bids?" 

Ubwtoit,  Attomey-GeneraL —  It  appears  that  some  four  bids 
were  received  by  the  State  Architect  on  January  14,  191D,  for 
the  construction  work  in  connection  with  the  dining  room  and 


,>8lc 


StATB   DBPASTMKfTT    RsPOBia 


Attome7-G«neral 


kitchen  building,  west  gi^np,  at  the  Craig  Colony  for  Epileptics, 
Scmyea,  N.  Y.,  and  in  the  notice  for  bids  for  the  conBtraction 
wotk  it  was  stated  that  the  work  must  be  ctHnpleted  within  200 
working  days  from  date  of  contract.  The  bidding  by  Budi  four 
parties  was  as  follows:  Clarence  A.  Foote,  $48,192  i  A.  E. 
Stephens  Co.,  $49,330;  Curraii-Swartout  Co.,  Inc.,  $51,000;  3>eo 
J.  Hdd,  $63,989. 

In  the  bid  made  by  Clarence  A.  Foote  (the  lowest  bidder), 
he  changed  the  time  called  for  by  the  proposal  from  200  to  250 
working  days.  The  question  now  arises  whether  the  State  Archi- 
tect and  board  of  managers  are  bound  to  award  the  contract  to 
the  lowest  bidder  upon  his  extended  time;  or,  whether  they 
can  reject  the  lowest  bid  and  award  the  contract  to  the  next 
lowest  bidder;  or,  must  the  State  reject  all  bids  and  re-advCTtise 
for  new  bids. 

The  notice  to  contractors  stated  that  the  right  was  reserved 
to  reject  any  and  all  bids,  and  the  place  where  the  drawings  and 
specifications  could  be  seen  and  examined.  The  blank  proposal 
sent  to  each  contractor  provided  that  the  bidder  would  "  agree  to 
complete  the  work  on  which  he  bid  within  two  hundred  (200) 
woiktng  days  from  date  of  contract  as  per  paragraph  9  of  the 
specifications,"  Paragraph  9,  above  referred  to,  reads  in  part 
as  follows: 

"  9.  Time  for  completion,  delay. —  The  work  diall  be  com- 
pleted within  two  hundred  (200)  working  days,  as  specified  in 
the  standard,  subjecl  to  the  following  modifications:   *  *  *." 

In  the  standard  specification  it  was  provided  in  part  aa 
follows : 

"  9.  Time  of  Completion  —  Delay.  It  is  especially  agreed 
that  time  is  the  essence  of  this  contract,  and  the  contract  will 
stipulate  that  the  contractor  shall  pay  to  the  State,  by  way  of 
liquidated  and  ascertained  damages  and  not  as  a  penalty,  the 
sum  of  ten  dollars  for  each  and  every  day  on  which  there  is  delay 
b^ond  the  date  named  for  completion,  to  compensate  the  State 
for  the  loss  sustained  by  reason  of  inability  to  enter  into  posses- 
sion and  on  account  of  failure  to  complete  the  contract;  and  such 
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sum  or  fliims  shall  be  deducted  from  any  moneja  which  may  be 
due  or  become  due  thereon." 

All  bidders  were  thus  apprised  in  advance  that  the  construction 
woil  must  be  completed  within  200  working  days  after  date  of 
contract,  and  the  blank  proposals  sent  to  the  various  parties 
also  contained  the  words,  at  the  top  of  the  blank :  "  Proposals 
invalid  unless  submitted  on  this  blank,"  so  ell  the  bidders  had 
full  information  aa  to  the  timo  allowed  for  the  completion  of  the 
work;  that  he  would  be  required  to  pay  the  State  ten  dollars 
for  each  and  every  day  beyond  the  date  named  for  completion, 
and  that  any  different  proposal  from  that  named  in  the  specifi- 
cations would  be  invalid. 

It  is  provided  by  section  14  of  the  Public  Buildings  Law  in 
part,  as  follows :  "  *  •  •  The  State  may  reject  all  bids  sub- 
mitted if  the  lowest  bid  is  excessive  or  may  reject  the  bid  of  the 
contractor  who  is  shown  to  be  irresponsible  or  has  been  guilty 
of  defective  or  fraudulent  work  upon  state  or  other  contracts. 
*  *  *  No  bids  shall  be  withdrawn  or  cancelled  nntil  after  the 
contract  shall  have  been  awarded ;  but  the  State  may  reject  any 
bids  which  do  not  conform  to  rules  and  r^;ulation8  and  may 
reject  all  bids  and  again  advertise  for  bids  in  the  manner  herein 
provided,  if  the  interests  of  the  State  will  be  promoted  thereby," 

The  board  of  managers  and  the  State  Architect  had  carefully 
formulated  certain  rules  and  regulations  for  the  construction 
work  of  the  building  above  mentioned,  and  no  bidder  had  &e 
ri^t  to  change  those  rules  without  running  the  risk  of  having 
his  bid  rejected  as  irregular  and  invalid. 

It  has  been  held  by  this  department  on  several  occasions  that 
any  change  made  in  the  proposals  submitted  by  the  State  would 
vitiate  the  bid,  and  that  the  same  could  be  rejected  even  if  it  were 
the  lowest  bid.  Woodbury,  Report  of  1915,  p.  139;  Lewis  (unre- 
ported), Letter  to  L.  F.  Pilcher,  under  date  of  Oct.  2,  1917; 
Matter  of  Marsh,  83  N,  T.  431.  There  is  a  further  reason  why 
the  bid  should  be  rejected.  It  is  this:  It  would  mot  be  fair  to 
the  other  bidders  who  have  made  their  bids  upon  a  200  day 
limit,  with  a  condition  that  they  must  pay  ten  dollars  for  each 
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and  erei;  day  thej  over-run  tliat  period,  and  then  give  the  job 
to  another  man  who  is  given  250  days.  It  is  possible  that  if  the 
bidding  had  all  been  npon  a  common  levd,  the  amount  of  the 
lowest  might  have  been  considerablj  increased  and  the  higher 
bidders  would  perhaps  have  reduced  their  bids  if  they  had  bid 
upon  a  250  day  period.  Prices  of  material  and  labor  are  rapidly 
changing  owing  to  the  conditions  which  exist  in  the  business 
world,  and  the  last  fifty  days  stipulated  by  the  lowest  bidder 
might  be  of  material  benefit,  and  his  bid  may  have  been  lessened 
on  that  account.  If  he  were  to  be  given  an  extra  50  days,  the 
other  bidders  should  have  had  the  same  privilege.  We  do  not 
know  what  considerations  actuated  him  in  making  the  change, 
but  the  fact  r^nains  that  he  did  make  it  and  his  bid  should  be 
rejected  upon  reason  and  authority.  If  he  wanted  the  job  he 
should  have  bid  upon  the  rules  and  regulations  laid  down  in  the 
specifications.  The  change  rendered  it  irregular,  invalid  and 
unfair  to  the  other  bidders. 

It  is  not  necessary  that  all  bids  be  rejected  if  the  invalid  bid 
made  by  the  lowest  bidder  is  rejected,  as  there  is  broad  discre- 
tion vested  in  the  State  Architect  to  reject  any  or  all  bids  if 
the  interests  of  the  State  seem  to  d^nand  it.  If  it  is  deoned  for 
the  best  interests  of  the  State  to  accept  the  bid  of  the  next  lowest 
bidder,  it  should  be  accepted  and  contract  awarded  to  iL  See 
Opinion  rendered  to  the  State  Hospital  Commisaion  under  date 
of  May  28,  1918,  by  Attorn^-Qeneral  Lewis  and  authorities 
above  cited. 

I  am  veiy  clearly  of  the  opinion  that  the  bid  of  Clarence  A. 
Foote  (the  lowest  bidder)  should  be  rejected,  but  whether  yon 
should  reject  all  the  other  bids  and  re-advertise,  which  you  cer- 
tainly have  the  right  to  do,  or  should  let  the  contract  to  the  next 
lowest  bidder,  is  a  matter  for  you  to  decide  in  the  exercise  of 
your  best  judgement,  having  due  r^ard  for  the  best  interests 
of  the  State.  It  is  an  administrative  detail  of  your  department 
and  not  a  legal  queslioo. 
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In  the  Matter  oi  Constming  the  Public  HealtA  Law,  Sections 
375,  379,  381  and  392,  as  to  Vital  Statistics  and  the  Authority 
of  Coroners  to  Remove  Bodies  from  One  Primary  R^istration 
District  to  Another 

(Opinion  dated  Jasnu;  21,  IQlft) 

LindtatlMi  ef  the  power  of  «  coronet  to  direct  the  retneTtl  of  a  body  acioM 
the  bonndaiy  line  of  the  lefiBtratiDn  district  where  found. 

The  queetion  herein  to  be  considered  arises  from  an  inquiry  hy  the 
State  CoDnnisaioner  of  Health  bh  to  whether  ooronera  have  the  power  to 
direct  the  removal  of  bodies  from  one  primary  r^iHtration  district  to 
another  without  the  filing  of  a  death  certificate  and  the  laauance  of  a 
removal  permit  as  provided  for  in  the  Public  Health  Law,  article  20, 
known  as  the  Vital  StatisticB  Law.  Under  the  Code  of  Criminal  Pro- 
cedure, section  773,  the  coroner  ie  charged  with  the  duty  (where  he  has 
information  that  a  person  has  died  under  certain  circumstances)  of 
going  to  the  place  where  the  deceased  person  is  and  forthwith  inquiring 
into  the  cause  of  death  or  wounding.  Under  the  Public  Health  Law 
it  is  provided  that  no  disposition  of  a  body  shall  be  made  unleas  a  permit 
for  Mich  disposition  shall  have  been  properly  issued  by  the  r^strar  of 
vital  statistics  of  the  registration  diatrict  in  which  the  death  occurred 
or  the  body  was  found.  This  provision  applies  as  much  to  a  coroner  as 
to  other  persons  or  officials  and  he  has  no  authority  to  remove  a  body 
across  a  boundary  of  the  diatrict,  especially  without  a  permit  from  the 
registrar. 

Dr.  Hermann  M.  Bi^;s,  State  Commiseioner  of  Health,  Bub- 
mitted  an  inquiry  together  with  a  request  for  an  opinion  thereon 
as  to  whether  coroners  had  the  power  to  direct  the  removal  of 
bodies  from  one  primary  registration  diatrict  to  another  without 
the  filing  of  ft  death  certificate  and  the  issuance  of  a  removal  per- 
mit under  the  provisions  of  article  20  of  the  Public  Health  Law, 
known  as  the  Vital  Statistics  Law. 

Nbwton,  Attorney-General,  hy  3.  L.  Chkhby,  First  Deputy. — 
The  office  of  coroner  ie  as  old  as  the  common  law,  but  as  his 
functions  have  been  altered  from  time  to  time  by  statute,  so  have 
his  powers  been  limited.  His  powers  when  acting  as  sheriff, 
and  in  cases  of  wreck  do  not  ooncem  us  in  this  inquiry,  but  solely 
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hie  powers  with  respect  to  the  diaposal  of  bodies  of  deceased 
persons. 

By  section  773  of  the  Code  of  Crirainftl  Procedure  it  is  made 
the  duty  of  the  coroner  (upon  being  informed  that  a  person  has 
been  killed  or  dangerously  wounded  by  another,  or  has  middenly 
died  under  such  circumstancea  as  to  afford  reasonable  ground  to 
suspect  that  his  death  has  been  occasioned  by  the  act  of  another  by 
criminal  means,  or  has  committed  suicide)  to  go  to  the  pUue 
where  the  person  is  and  forthwith  inquire  into  tfae  cause  of  death 
or  wounding.  Under  section  2213  of  the  Penal  Law,  a  coroner 
may  in  certain  circumstances  direct  an  autopsy  for  the  purposes 
of  the  inquest.  Section  375  of  the  Public  Health  Law  provides 
that  the  body  of  a  person  whose  death  occurs  in  this  state  or 
which  shall  be  found  dead  therein ;  "  shall  not  be  interred  •  *  * 
or  removed  from  or  into  any  registration  district  *  •  *  unless 
a  permit  for  burial,  removal,  or  other  disposition  thereof  shall 
have  been  properly  issued  by  the  registrar  of  vital  statistics  of 
the  registration  district  in  which  the  death  occurred  or  the  body 
was  found  *  *  *."  Such  permit  ia  issued  only  after  filing  of 
a  death  certificate  where  practicable.  Death  certificates  are 
required  to  be  filed  in  the  registration  district  where  deaths  occur 
or  bodies  are  found. 

The  purpose  of  the  Vital  Statistics  Law  (Public  Health  Law, 
art.  XX,  §§  370-394)  is  to  bring  about  the  registration  of  infor- 
mation, not  only  for  the  compilation  of  accurate  statistics,  but 
for  recording  matters  likely  to  be  involved  in  litigation  or  con- 
troversy thereafter  and  thus  tending  to  bring  about  greater 
accuracy  in  the  administration  of  justica  Any  variation  from 
the  rule  prescribed  by  the  statute  results  in  inaccuracy  of  records 
and  tends  to  defeat  both  purposes  of  the  statute.  If  a  death 
be  known  to  have  occurred  in  one  registration  district,  hut  the 
body  be  removed  to  anotlier,  without  filing  a  death  certificate  or 
issuance  of  permit,  when  it  becomes  necessary  to  huiy  the  body 
frequently  application  for  burial  permit  is  made  in  the  district 
to  which  it  has  been  removed.  This  requires  the  filing  of  a  death 
certificate  in  that  district,  and  inaccuracy  thereby  occurring  results 


^d  by  Google 


CoKSTEucTios  OF  MiLiTAny  Law,  §  245  465 

Attoruey-GeserKl  [Vol.  16] 

111  incorrect  statistics,  and  might  easily  cause  confusion  of  identity 
of  deceased  persona  or  losa  of  proof  of  death,  bringing  about  great 
injustice. 

The  provisions  of  the  Vital  Statistics  Xnw  should  be  complied 
witt  by  everybody.  No  exception  is  made  in  the  law  of  coroners 
or  persona  acting  under  orders  from  coroners.  Of  course  a  situ- 
ation might  occur  where  an  inquest  or  an  autop^  would  be 
impossible  or  highly  inconvenient,  if  the  body  were  not  removed 
from  the  place  of  ita  first  discovery,  possibly  into  a  different  dis- 
trict ;  and  I  should  be  reluctant  to  hold  that  the  coroner  has  no 
power  in  such  case  to  cause  such  removal.  But  in  such  cases 
great  care  should  be  talcen  to  see  that  the  proper  entries  are  made 
in  the  proper  registration  districts,  and  where  it  is  possible  a 
ranoval  permit  should  be  secured  from  the  registrar  before  any 
removal.  The  coroner'a  power  over  a  body,  however,  ceases  with 
the  completion  of  the  inquest,  and  thereafter  he  certainly  has  no 
authority  to  direct  the  removal  of  the  body  across  n  boundary 
of  the  district,  especially  without  a  permit  from  the  registrar. 

The  removal  of  a  body,  without  a  permit,  from  one  district  to 
another  constitutes  a  violation  of  statute  and  unless  he  does  so  for 
tbe  purposes  of  the  inquest,  a  coroner  cannot  authorize  or  direct 
it.  Such  ill^al  removal  is  a  misdemeanor  under  section  392  of 
the  Public  Health  Law,  and  the  improper  orders  of  a  coroner  are 
no  justification.  On  the  other  band  a  coroner  ordering  such  a 
removal  makes  himself  a  party  to  the  crime. 


In  the  Matter  of  Construing  the  Military  Law,  Section  245 
and  the  Laws  of  1917,  Chapter  435,  as  to  Employees  of  State 
and  Municipalities  in  Military  Service 

(ppiDimi  dated  January  22,  Ifilff) 

Piotectioii  cranted  to  State  or  mnnldpa)  cmployeM  who  vnter  miUtanr 
MTvice  nndei  codditiona  apeciSed. 

Tbe  righta  of  returning  aoldierg  who  are  State  employee!  are  secured 
to  them  under  tlie  proviaiona  of  aection  245  of  the  Hilitar;  Law,  be 
amended  hy  chapter  435  of  the  Laws  of  IftlT,  known  as  the  Fenner  Law. 
Statb  Dept.  Kept.— Vol.  18        30 
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Under  the  statute  aa  it  now  etands  such  State  or  municipal  Muplojees 
are  entitled  to  absent  Uiemaelvea  while  upon  ordered  military  duty  from 
their  (civil)  duties  without  prejudice  because  of  mich  absence  e»peci&Uj 
as  r^ards  vacation  and  holidajr  privil^ea  and  continuance  in  employ- 
ment, promotion,  reappointment  and  re-emplojnient.  They  are  also 
protected  against  flnancial  prejudice  by  provision  that  during  their 
absence  they  shall  be  paid  by  the  State  or  municipality  the  difference 
between  their  civil  and  miUtary  compenention.  Tlie  intent  of  the  statute 
is  that  such  employes  entering  military  service,  under  atated  conditioni, 
■hall  be  treated  juat  as  though  he  had  continued  in  regular  attendance 
upon  his  civil  duticat  Rights  to  which  such  employee  ia  entitled.  After 
Ma  discharge  from  the  army  a  civil  employee  claiming  the  right  to  return 
to  his  poaition  should  return  within  a  reasonable  time,  talcing  into  con- 
sideration the  time  neceaaary  to  get  from  the  place  wher«  he  was  dis- 
charged to  the  place  of  hia  poaition  and  his  physical  condition.  The 
head  of  a  department  would  be  perfectly  justified  in  reinstating  an 
employee  a  weelc  after  hia  discharge  from  the  army,  and  he  would  be 
equally  justified  In  refusing  to  reinstnte  him  had  he  absented  himself  for 
two  montha  after  his  diacharge.  The  exact  time  in  which  to  draw  the 
line  is  a.  question  to  be  settled  by  the  bead  of  each  department  applying 
the  rule  of  reason  to  all  the  circumstances. 

Several  department  have  submitted  an  inquiry  as  to  the  rights 
of  returning  soldiers  who  are  State  employees  under  the  provi- 
sions of  section  245  of  the  Military  Law  as  amended  by  chapter 
435  of  the  Laws  of  1917,  known  as  the  Tenner  Law,  together  with 
a  request  for  a  comprehensive  opinion  thereon. 

Newton,  Attorney-General,  hy  J.  L,  Cheney,  First  Deputy, — 
Attorney-General  Lewis  rendered  several  opinions  upon  this  sub- 
ject, which  are  printed  in  the  report  of  the  Attorney-General  for 
1917  at  pages  211,  240,  245,  250,  318,  376  and  408  (12  State 
Dept.  Rep.  473).  They  are  concerned  more  with  the  rights  of 
civil  employees  while  in  military  service  than  with  their  rights 
upon  returning  therefrom;  but  the  arguments  and  conclusions  in 
those  opinions  indicate  indirectly  the  solution  of  several  questions 
which  may  arise  in  cases  of  returning  soldiers. 

To  a  State  or  municipal  employee  who  entered  military  serv- 
ice under  stated  conditions,  the  statute  accorded  a  certain  protec- 
tion; it  entitled  them  to  absent  themselves,  while  upon  ordered 
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militaiy  duty>  £nHn  their  (civil)  duties,  without  prejudice  fty 
reason  of  ntck  absence  in  respect  to  any  rights  and  privileges  as 
civil  employees,  particularly  enumerating  vacation  and  holiday 
privileges  and  rights  in  matters  of  continuance  in  employment, 
promotion,  reappointment  and  reemployment  It  also  protected 
them  against  financial  prejudice  by  providing  that  during  their 
absence  they  should  be  paid  by  the  State  or  municipality  the  differ- 
ence between  their  civil  and  military  compensation. 

The  whole  spirit  of  the  statute  indicates  that  its  intent  is  that 
a  civil  employee  entering  military  service,  under  stated  conditions, 
shall  be  treated,  as  respects  his  rights  and  privileges  as  civil 
eanployee,  just  as  if  he  were  not  absent  but  were  regularly  attend- 
ing to  his  civil  duties.  But  there  is  nothing  in  the  statute  indicat- 
ing any  intent  to  treat  civil  employees  in  military  service  any 
better  than  if  they  were  not  absent.  The  theory  is  that  of  disre- 
gard of  the  absence.  If  we  bear  this  in  mind  most  of  the  ques- 
tions now  arising  are  fairly  simple  of  solution.  A  man  shall  not 
be  prejudiced  by  reason  of  his  absence,  but  possibly  he  may  be  for 
some  other  reason  —  he  is  subject  to  the  same  vicissitudes  as  if 
lie  had  not  joined  ihe  army. 

A  civil  anployee,  entitled  to  the  bene^ts  of  this  statute,  may  not 
he  removed  by  reason  of  his  absence,  but,  aa  pointed  out  by 
Attom^-General  Lewis,  (1917  pp.  319,  378)  his  service  may  be 
terminated  for  other  reasons.  The  term  for  which  he  was 
appointed  may  expire.  The  work  he  was  employed  to  perform 
may  be  completed,  or  abandoned.  If  his  position  bear  a  confi- 
dential relation  to  the  head  of  the  department,  and  there  be  a 
change  of  administration,  he  may  not  have  the  confidence  of  the 
new  superior,  and  may  be  replaced  by  someone  having  such  con- 
fidence. In  State  departments,  there  may  be  a  lack  of  appropria- 
tion to  pay  his  salary.  Or  for  reasons  of  economy  his  position 
may  be  abolished.  In  any  of  these  cases  he  would  have  lost  his 
position  had  he  remained  at  home  attending  to  his  civil  duties, 
so  if  he  loses  it  during  or  shortly  after  his  absence,  it  cannot  be 
said  that  he  lost  it  by  reason  of  his  absence,  the  abs^ice  really 
having  nothing  to  do  with  it 
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Of  course  an  employee  in  military  service,  or  returning  there- 
from, has  the  same  rights  under  the  Civil  Service  Law  as  if  he 
had  not  gona  If  he  be  a  veteran  of  the  Civil  War  or  the  SpaniBh 
War  or  a  veteran  volunteer  fireman,  he  cannot  be  removed  without 
a  hearing.  If  in  the  competitive  class  or  the  head  of  a  bureau  or 
a  regular  clerk,  in  the  city  or  county  eervice  in  New  York  city, 
he  cannot  be  removed  without  an  opportunity  to  explain.  If  the 
position  of  a  veteran  be  abolished,  he  is  ^titled  to  be  placed  on 
a  special  list,  and  transferred  to  any  vacan(y,  under  section  22 
of  the  Civil  Service  Law,  and  his  absence  on  military  duty 
neither  adds  to  nor  subtracts  from  his  rights. 

If  there  be  several  similar  positions  in  a  department  and  totoe 
of  them  are  aboliBh^  while  some  incumbents  are  absent  upon 
military  duty,  it  is  within  the  jurisdiction  of  the  head  of  the 
department  to  say  who  is  to  go,  just  as  if  there  had  been  no  war. 
In  such  case  an  absentee  and  his  substitute  (if  there  be  one)  are 
regarded  as  identical  until  the  absentee  returns,  when  he  becomes 
the  regular  employee  and  his  substitute  a  HnpemnmeraTy. 

Where  there  have  been  two  or  more  successive  incnmbenta  of 
the  same  position  in  military  service  at  the  same  time,  we  must 
give  careful  r^ard  to  the  conditions  under  which  each  was 
appointed.  If  A,  a  regular  employee  in  the  competitive  class 
entered  military  service  under  the  conditions  named  in  the 
statute,  and  B  were  appointed  from  a  competitive  liat,  in  the  r^- 
lar  way  —  not  provisionally  or  temporarily  —  B's  appointment 
would  be  a  regular  permanent  appointment,  subject  only  to  lie 
rights  of  A  upon  his  return.  If  A  never  returns,  E  is  the  regular 
appointee,  and  holds  until  the  expiration  of  the  term,  the  abolition 
of  the  position,  or  his  removal,  as  the  case  may  be.  Now  if  B 
were  in  turn  drafted,  and  C  appointed  in  his  place,  B  gets  the 
pecuniary  benefit  of  section  245,  while  absent)  and  also  the  right 
to  hold  the  position  and  return  to  it  without  prejudice  until  A's 
return.  So  if  B  returns  before  A,  he  resumes  his  position,  and  C 
become  supernumerary.  But  if  A  returns  before  B,  all  rights 
of  the  latter  cease  forthwith  (unless  he  be  transferred  or  appointed 
to  another  position)  for  his  appointm^it  was  always  eabject  to 
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termination  by  the  return  of  A,  whether  that  occurred  before  or 
after  his  own  letum. 

The  statutory  protection  against  diminution  of  vacation  or 
holiday  privileges  does  not  niean  that  a  civil  employee  is  con* 
sidered  as  saving  up  and  accumulating  his  vacation  and  Jioliday 
time,  during  all  his  military  service,  for  the  purpose  of  claiming 
it  all  after  bis  return.  He  will  be  considered  as  having  had 
normal  vacations  and  holidays,  by  furlough  while  in  military 
service,  to  tate  care  of  his  current  rights  —  the  statute  protects 
him  against  diminution  of  holidays  or  vacations  after  hia  return, 
because  of  time  lost  during  his  absence.  In  other  words  a  man 
shall  not  have  his  vacation  cut  down  next  summer  because  he  was 
away  from  the  office  on  military  du^  last  fall. 

The  statute  provides  that  a  civil  employee  entitled  to  its  bene- 
fits shall  not  be  prejudiced  "  during  the  period  of  the  present  war 
and  for  a  period  of  two  months  thereafter  "  by  reason  of  his 
absence.  This  does  not  mean,  as  some  have  thought,  that  a  man 
shall  not  be  prejudiced  for  two  months  after  his  absence  termi- 
nates, nor  does  it  mean  that  he  may  claim  the  benefit  of  the  statute 
without  reporting  for  (civil)  duty  for  two  months  after  his  dis- 
charge from  the  army.  It  does  not  give  him  a  two  months'  vaca- 
tion. What  it  does  is  to  extend  the  protection  to  the  length  of 
his  stay  in  the  army,  up  to  two  months  after  the  end  of  the  war, 
and  to  stop  it  there.  If  a  man  elects  to  remain  in  military  serv- 
ice (or  if  he  has  obligated  himself  to  by  a  long  term  enlistment) 
after  the  country  is  again  at  peace,  he  cannot  expect  the  State 
to  continue  to  pay  him  and  to  keep  his  position  open  for  him 
indefinitely.  To  settle  definitely  the  time  when  these  rights  would 
expire  in  men  not  yet  returned,  and  for  no  other  reason,  were 
these  words  put  in  the  statute. 

After  his  discharge  from  the  army,  a  civil  employee  claiming 
the  right  to  return  to  his  position,  should  report  within  a  reason- 
able time,  taking  into  consideration  the  time  necessary  to  get 
from  the  place  where  he  was  discharged  to  the  place  of  hia  posi- 
tion, his  physical  condition,  etc.  The  head  of  a  department 
would  be  perfectly  justified  in  reinstating  an  employee  a  week 
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after  his  discharge  from  the  armj,  without  inquiring  into  where 
he  had  spent  the  intervening  time;  and  be  would  be  eqaallj  justi- 
fied in  refusing  to  reinstate  a  man  who  absented  himself  for  two 
months  after  hia  military  discharge  —  just  as  he  could  remove 
that  mtin  for  absence  without  leave  from  his  civil  duties  in  time 
of  peaca  Where  to  draw  the  line  is  a  question  to  be  solved  by 
the  head  of  each  department,  applying  the  rule  of  reason  to  all 
the  ciroumstances  in  each  case,  in  the  same  way  as  he  decides 
when  and  when  not  to  remove  an  employee  for  absence  without 
leave  in  time  of  peace. 

The  ordinary  power  of  the  head  of  a  department  over  his 
employees  is  not  abridged  hy  this  statute  except  in  that  he  cannot 
prejudice  them  by  reason  of  absence  on  tnilitca-y  duty.  Where  he 
has  power  to  transfer  an  employee  from  one  place  to  another  — 
&s  the  State  Engineer,  the  CommiaBioner  of  Highways  and  the 
Superintendent  of  Public  Works  are  continually  and  necessarily 
doing, —  that  power  is  not  restricted  by  the  Fenner  Law.  If  the 
State  Engineer  can  transfer  an  engineer  from  Utica  to  Buffalo 
in  time  of  peace,  he  is  not  prevented  by  the  absence  of  that 
engineer  in  the  army,  and  the  engineer  who  had  been  stationed  at 
Utica  when  he  enlisted  may  find  himself  transferred  to  Buffalo 
on  his  return,  and  has  no  more  right  to  protest  than  he  would 
have  had  to  resist  a  transfer  had  he  never  joined  the  army. 

Where  promotions  or  increases  of  salary  are  automatic  under  a 
statute  or  departmental  rule,  depending  merely  upon  length  of 
time  in  the  service,  ti"'"  -tpent  in  military  service  counts  as  much 
as  time  spent  in  the  office,  for  the  absence  is  disregarded.  So 
increases  of  salary  according  to  a  regular  sliding  scale  or  pro- 
motions according  to  departmental  rule,  should  extend  to  absentees 
and  they  should  have  the  benefit  of  increases  of  salary  under  such 
promotions,  not  only  from  the  time  of  their  return  but  from  the 
time  they  would  have  got  them,  had  th^  remained  at  home  and 
performed  all  the  duties  of  their  positions. 

Similarly,  where  promotions  are  made  according  to  the  judg- 
ment of  a  superior,  and  not  according  to  a  settled  scheme,  that 
superior  may  promote  a  man  in  spite  of  his  absence  —  and  if  he 
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obeys  the  spirit  of  the  law,  the  head  of  a  department  will  omit 
from  consideration  soch  absence,  in  determining  whether  or  not 
to  make  a  promotion  in  any  case. 

Where  a  term  of  office  expires  during  a  military  absence,  the 
appointing  power  may  reappoint  or  not  —  just  as  if  there  were 
no  absence,  and  for  the  same  motives  and  consid^ations  as  if 
there  were  no  absence. 


In  the  Matter  of  Construing  Asticlb  1-a  of  the  MiLriABT  Law 
as  to  Tribal  Indians  being  Subject  to  the  Provisiono  Thereof 

(Opinion  d&t«d  Januuy  23,  1910) 

As  to  compnltoiT  phTsiol  tralninc  of  tribal  Indian  boya  within  tha  SUtc 

Article  I'a  of  the  Military  Lan  provides  for  the  compulsory  physical 
fraining  of  boya  within  the  State.  Tribal  Indian  boya  ara  not  subject 
to  the  provisions  of  this  statute,  however,  for  it  ia  well  settled  that 
tribal  Indians  ore  not  subject  to  the  Military  Law  of  t^  State- 
Although  Federal  government  haa  complete  jurisdiction  over  tribal 
Indians,  the  State  has  non& 

The  Military  Training  Commission  submitted  an  inquiry  to- 
gether with  a  request  for  au  opinion  thereon  as  to  whether  tribal 
Indians  on  reservations  living  in  tribal  relations  are  subject  to 
the  provisions  of  article  1-a  of  the  Military  Law. 

NBWT03r,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. 
— Article  I-a  of  the  Military  Law  provides  for  the  compulsory 
physical  training  of  boys  within  the  State. 

In  1915,  under  Attorney-General  Woodbury,  an  exhaustive 
examination  of  the  authorities  was  made  upon  the  question  of 
whether  tribal  Indians  on  reservations  were  subject  to  State  legis- 
lation. A  report  of  this  examination  is  printed  in  the  report  of 
the  Attorney-General  for  1915,  Vol.  II  p.  492.  From  this  report 
I  am  so  well  satisfied  that  tribal  Indians  are  not  subject  to  the 
Military  Law  of  the  State,  that  I  do  not  consider  it  necessary 
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again  to  review  tlie  authorities,  but  I  refer  those  interested  to 
that  report  (adopted  as  the  opinion  of  the  United  States  District 
Court  and  reprinted  in  U.  S.  v.  Hamilton  233  Fed.  Rep.  685.) 
My  attention  has  been  called  to  the  fact  that  the  Indians  were 
required  to  register  for  the  draft  in  1917-1918.  But  this  was 
under  Federal,  not  State,  legislation  —  the  Federal  government 
haa  complete  jurisdiction  over  tribal  Indians,  the  Stale  has  none. 


In  the  Matter  of  Construing  The  Tax  Law,  Section  255,  as  to 
Mortgage  Taxea  and  Supplemental  Mortgages 

(Opinion  dated  January  23,  1(»10) 

Tli«  Uw  on  moitgase  tazea  and  upon  wbat  it  is  based. 

A  mortgage  was  recorded  in  the  countj  clerk's'office  and  Uie  tnortgaga 
tax  imposed  hj  Beetion  2fi3  of  the  Tax  Law  was  paid.  Thereafter  a,  por- 
tion of  the  mortgaged  premieea  was  released  from  the  lien  of  the  mort- 
gage. Later  an  initniment  aubjccting  the  released  portion  anew  to  the 
Men  of  the  original  mortgage  waa  presented  for  record,  accompanied  by  a 
verified  statement  showing  the  fact  that  there  has  been  no  increase  in  the 
mortgage  debt  and  claiming  exemption  for  such  instrument  under  section 
235  of  the  Tax  'Law.  The  question  involved  is  whetjier  the  last  instru- 
ment above  mentioned  is  subject  to  a  mortgage  tax  upon  the  amoimt 
secured  by  the  original  instrumenL  The  Tax  Law  imposes  a  tax  upon 
the  debt  secured.  Where  additional  security  is  given  to  secure  the  same 
debt,  no  new  tax  is  assessable.  Held,  that  the  supplemental  mortgago 
should  be  recorded  without  the  exaction  of  a  new  mortgage  tax. 

The  State  Tax  Commission  has  submitted  the  following  state- 
ment of  facts  and  has  requested  an  opinion  thereon  as  to  whether 
the  last  inatmraent  mentioned  is  oubject  to  a  mortgage  tax  upon 
the  amount  secured  by  the  original  instrument :  "  A  mortgage 
was  recorded  in  a  county  clerk's  office  and  the  mortgage  tax 
imposed  by  section  253  of  the  Tax  Law  was  paid.  Thereafter 
a  portion  of  the  mortgaged  premises  was  released  from  the  lien 
of  the  mortgage.  Later  an  instrument  subjecting  the  released 
portion  anew  to  the  lien  of  the  original  mortgage  is  presented 
for  record,  accompanied  by  a  verified  statement  setting  forth 
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the  facts  and  ahowing  tliat  there  fau  been  no  increase  in  the  mort- 
gage debt,  claiming  exemption  for  euch  instrument  under  section 
255  of  the  Tai  Law," 

Nbwtok,  Attorney-General,  by  J.  L.  Ciie^^ey,  First  Deputy, 
—  Section  253  of  the  Tax  Law,  imposes'  a  tax  upon  the  principal 
debt  or  obligation  of  every  mortgage  of  real  property  recorded 
in  the  State  at  the  rate  of  fifty  cents  per  hundred  dollars,  pay- 
able at  the  time  the  instrument  is  offered  for  record.  Section 
255  provides:  "If  subsequent  to  the  recording  of  a  mortgage 
on  which  all  taxes,  if  any,  accrued  under  this  article  have  been 
paid,  a  supplemental  instrument  or  mortgage  is  recorded  for  the 
purpoHO  of  correcting  or  perfecting  any  recorded  mortgage,  or 
pursuant  to  some  provision  or  covenant  therein,  or  an  additional 
mortgage  is  recorded  imposing  the  lien  thereof  upon  property 
not  originally  covered  by  or  not  described  in  such  recorded  pri- 
mary mortgage  for  the  purpose  of  securing  the  principal  indebt- 
edness which  is  or  under  any  contingency  may  be  secured  by 
such  recorded  primary  mortgage  such  additional  instrument  or 
mortgage  shall  not  be  onbject  to  taxation  under  this  article,  unless 
it  creates  or  secures  a  new  or  further  indebtedness  *  *  *.  If 
at  the  time  of  recording  such  instrument  or  additional  mortgage 
any  exemption  is  claimed  under  this  section,  there  shall  be  filed 
with  the  recording  officer  and  preserved  in  his  office  a  statement 
under  oath  of  the  facts  on  which  such  claim  for  exemption  is 
based.  *  *  *." 

The  theory  of  the  Mortgage  Tax  Law,  is  that  it  is  a  tax  upon 
the  debt  secured.  Only  where  the  debt  is  indefinite  does  the  value 
of  the  security  enter  into  the  computation  of  the  tax.  A  mortgage 
securing  a  bond  for  $1,000  pays  a  tax  of  $5,  whether  the  security 
be  worth  $1,000  or  $1,000,000.  This  being  the  theory  of  the 
law,  section  255  was  made  to  provide  that  where  additional 
security  be  given  to  secure  the  same  debt,  no  new  tax  is  assess- 
able. If  the  mortgagor  could  have  included  the  additional  prop- 
erty in  the  fitot  place,  without  .additional  tax,  he  should  be 
allowed  to  do  it  later.  This  being  the  cafe,  it  is  absurd  to  say 
that  if  some  of  the  same  property,  originally  covered  by  the 
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mortgage,  be  released  from  the  lien  thereof  for  i-easona  with 
which  the  State  has  no  concern,  and  he  later  re-suhjected  to  that 
lien,  it  should  pay  a  tax,  where  other  property  so  subjected  would 
not  And  one  of  the  first  rules  of  statutory  interpretation  is  that 
ths  L^ifllature  will  not  be  presumed  to  have  intended  an 
absurdity,  where  other  construction  is  possible. 

Suppose  a  mortgage  for  $10,000  covers  ten  lota  of  land.  The 
mortgagor  wishes  to  sell  lot  10  and  offers  to  substitute  another 
lot.  The  mortgagee  agrees,  releases  lot  10,  and  an  agreement  is 
filed  subjecting  lot  11  to  the  lien  of  the  mortgaga  This  clearly 
would  be  a  supplemental  or  additional  instrument  and  not  sub- 
ject to  the  mortgage  tax,  if  a  statement  showing  the  facts  were 
filed.  Now  lot  12  could  be  substituted  for  lot  11  in  the  same 
way.  Suppose  the  mortgagor  failed  to  sell  lots  10  and  11,  but 
found  a  chance  to  sell  lot  12,  and  wished  to  replace  either  10  or 
11  under  the  lien  of  the  mortgage  and  release  12.  In  logic  there 
IB  no  difference  between  10  and  11  and  they  should  not  be  treated 
differently.  But  it  has  been  argued  that  section  255  only  exempts 
mortgages  of  "  property  not  originally  covered  by  or  not  de- 
scribed in  such  recorded  primary  mortgage,"  and  therefore  while 
lot  11  could  be  replaced  without  additional  tax,  lot  10  cannot, 
for  it  is  "  property  originally  covered  by  the  primary  mortgage," 
It  is  true  that  lot  10  is  property  originally  covered  by  the  pri- 
mary mortgage,  but  to  hold  a  re-subjcction  of  it  to  the  mortgage 
taxable  would  be  so  unjust,  so  absolutely  absurd,  and  so  obviously 
not  within  the  purpose  and  spirit  of  the  statute,  that  I  refuse  to 
consider  it  so  taxable.  If  not  justified  under  the  language  of 
that  clause  of  the  statute,  I  may  at  least  refer  to  the  preceding 
one  and  hold  that  the  supplemental  instrument  is  recorded  "  for 
the  purpose  of  perfecting  "  the  primary  mortgage  —  which  may 
be  regarded  as  having  been  rendered  defective  in  its  attempt  to 
express  the  will  of  the  parties  (by  the  operation  of  the  release, 
in  form  permanent  but  only  intended  to  be  effective  temporarily). 

I  am  familiar  with  the  rule  that  statute  granting  exemptions 
are  to  be  strictly  construed  against  those  claiming  exemptions. 
The  reason  is  that  "  exemptions "  within  the  meaning  of  that 
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role  are  special  privileges,  awarded  to  favored  claaaea,  in  deroga- 
tioa  of  the  common  law.  The  "  ncemption  "  under  section  255  of 
the  Tax  Law  is  not  a  special  privilege  to  a  favored  elasa,  it  jb 
merely  a  limitation  of  the  definition  of  taxable  mortgages.  The 
use  of  the  word  "  exemption  "  in  the  etatnte  is  unfortunate,  cau^ 
iog  confusion.  So  the  reason  for  the  rule  of  construction  fails 
as  to  this  statute,  and  the  reason  failing  the  rule  fails. 

On  the  other  hand  we  have  the  nUe  that  taxing  statutes  are 
etrictljr  construed  against  the  State  and  we  have  plain  common 
sotse  adviBing  ue  against  adopting  an  absolute  literal  construc- 
tion in  violation  of  the  spirit  of  a  statute  for  the  purpose  of 
exacting  a  tax  which  the  legislation  never  intended  to  be  exacted. 

The  supplemental  mortgage  should  be  recorded  without  the 
exaction  of  a  new  mortgage  tax. 


In  the  Matter  of  Construing  the  Revised  Statutes,  Chapteb  9, 
Title  9,  also  Chapter  181,  Laws  of  1851,  as  to  Canal  Lands 
in  Forest  Preserve  Area  and  as  to  the  Right  of  Canal  Employees 
on  Forest  Preserve  Lands  to  Engage  in  Commercial  Enterprises 
Therein 

(Opinion  dated  Januaiy  ZI,  1919) 

Caul  department  liai  no  avUtoiity  to  maintain  «  camp  on  Foiaat  Pieserve 
land. 

The  ConaervBtion  CommiMioner  and  the  Commiasioner  of  Public  Works 
■ubmitted  the  following  inquiries;  "1.  Is  the  Willce  D.  Dodge  Camp 
on  the  North  Lake  BeBervoir,  Herkimer  count;,  on  Forest  Preserve  land 
or  canal  landt  2.  If  such  camp  is  on  Forest  Preserve  land,  is  it  lawful 
for  the  Canal  Department  to  m&intain  iuch  camp  on  Forest  Preserve 
landT  3.  Is  it  lawful  for  the  Canal  Department  to  maintain  on  Forest 
Freeerre  land,  adjacent  to,  in  connection  with  and  for  the  purposes  of 
the  care  and  supervision  of  such  reservoir  created  and  maintained  as  a 
eanal  feeder,  anj  building  other  than  a  comfortable  and  convenient  hmise 
with  the  usual  horse  bam  and  outhouse,  for  the  keeper  of  the  State  dam 
at  that  leservoir!  i.  Is  it  lawful  for  tlie  keeper  of  such  dam  to  conduct 
a  boarding  house  or  do  commercial  bueineiB  for  profit  on  Forest  Preserve 
land  occupied  by  the  buildings  used  in  connection  with  such  dami " 
Beld,  in  answer  to  queatiou  I,  that  so  far  as  the  papera  submitted  dis- 
close, the  Dodge  camp  is  on  canal  landg.  Question!  2,  3  and  4  answered 
in  the  negative. 
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The  Oonserration  CommiBsionei  and  the  Commissiouer  of 
Public  Works  submitted  inquiries,  together  with  a  request  for  an 
opinion  thereon,  as  followa:  "  1.  Is  the  Wilks  1>.  Dodge  Camp 
on  the  North  Lake  Reservoir,  Herkimer  county,  on  Forest  Pre- 
serve land  or  canal  landt 

"  2.  If  duch  camp  is  on  Forest  Preserve  land,  is  it  lawful  for 
the  Canal  Department  to  maintain  such  camp  on  Forest  Preserve 
Iand« 

"  3.  Ib  it  lawful  for  the  Canal  Department  to  maintain  on 
forest  Preserve  land,  adjacent  to,  in  connection  with  and  for  the 
purposes  of  the  care  and  supervision  of  such  reservoir  created  and 
maintained  as  a  canal  feeder,  any  building  other  than  a  comforta- 
ble and  convenient  house  with  the  usual  horse  bam  and  outhouse, 
for  the  keeper  of  the  State  dam  at  that  res^voir  ? 

"  4.  Ib  it  lawful  for  the  keeper  of  such  dam  to  conduct  a  board- 
ing house  or  do  commercial  budineee  for  profit  on  Forest  Preserve 
land  occupied  by  the  buildings  used  in  connection  with  such 
dam  ?  " 

Newton,  Attorney  General,  by  J.  L.  Cheney,  First  Deputy. — 
In  a  communication  to  my  predecessor  bearing  date  August  23, 
1918,  the  foregoing  inquiries  were  submitted  and  an  opinion 
thereon  requested  by  the  Conservation  Commissioner.  To  such 
communication  were  attached  statements  giving  the  history  of  the 
North  Lake  Reservoir.  On  August  30,  1918,  the  Superintendent 
of  Public  Works  also  submitted  a  statement  bearing  on  the  same 
inquiries  in  which  the  facts  stated  differed  in  some  important 
particulars  from  those  set  forth  in  the  communication  of  the  Con- 
servation Commissioner.  The  general  question  of  jurisdiction 
over  land  acquired  and  used  for  canal  purposes  in  Forest  Preserve 
counties  was  discussed  and  answered  in  the  opinion  of  Attorney- 
General  Lewis,  bearing  date  October  2,  1918;  17  State  Dept. 
Rep.  495.    In  the  conclusions  of  that  opinion  I  fully  concur. 

However,  the  facts  upon  which  that  opinion  was  based  all  arose 
since  the  creation  of  the  Forest  Preserve  in  1885,  since  the  adop- 
tion of  the  constitutional  amendments  of  1894,  and  since  the 
passage  of  the  "  Barge  Canal  Act "  (Laws  of  1903,  chapter  147). 
To  determine  the  questions  suggested  by  the  fwegoing  inquiriee,  it 
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is  necessary  to  revert  to  the  earlier  history  of  tibe  canals  and  to 
eventa  long  prior  to  conditions  which  necessitated  forest  conserva- 
tion measiires  either  statutoiy  or  constitutional.  Chaptra  181  of 
the  Laws  of  1851,  among  other  things,  authorized  the  Canal  Com- 
missioners to  make  surveys  at  the  head  of  Black  river  with  a  view 
to  thi!  fionstraction  of  "  reservoirs  of  sufficient  capacity  to  supply 
the  Black  River  Canal  feeder  with  such  quantity  of  water  during 
the  summer  months  as  shall  he  necessary  for  the  supply  of  the 
Black  river  and  Erie  canals,"  and  to  construct  "  such  dams,  bulk- 
heads, gates  and  other  erections."  The  act  also  made  all  such 
stnictureB  "  part  of  the  public  works,"  placed  them  "  under  the 
control  and  supervision  of  the  Canal  Oomraigsioners  "  and  author^ 
ized  the  Canal  CommisdioBOTS  to  employ  "  such  number  of  persons 
as  in  their  judgment  may  be  required  to  attend  the  gates  on  said 
dams."  It  also  made  the  structures  by  it  authorized  subject  to 
"  all  laws  relating  to  the  care  and  prosecution  of  the  public  works 
of  this  State  not  inconsistent  with  this  act."  Surveys  were  made 
by  authority  of  this  act,  plans  adopted  by  the  Canal  Board  October 
28,  1851,  and  a  contract  for  the  construction  of  the  necessary  dam 
was  awarded  December  30,  1851.  "  Owing  to  certain  legal  teehni- 
calitieA,"  as  the  Superintendent  of  Public  Works  asserts,  these 
plans  were  readopted  in  1854  and  the  work  finally  authorized 
and  the  prosecution  thereof  begun,  under  the  authority  of  chapter 
329  of  the  Laws  of  1854.  The  quantity  of  land  acquired  by  the 
State  for  this  reservoir,  whether  the  fee  to  such  land  or  merely 
an  assessment  therein  was  acquired,  and  the  sufBciency  of  the 
appropriation  of  such  land,  are  questions  acutely  presented  by  the 
Conservation  Commission.  The  land  covered  by  the  waters  of  this 
reservoir  backed  up  by  the  dam  lies  in  part  in  the  Nobleborough 
patent  and  in  part  in  the  Blake  lot  in  the  Adgate  tract.  The  Blake 
lot  was  acquired  by  the  State  through  the  Forest,  Fish  and  Game 
Commission  by  deed  from  the  Adirondack  League  Club  dated 
December  3,  1897,  and  thereupon  unquestionably  became  Forest 
.  Preserve  land,  except  as  affected  by  conditions  arising  from  the 
dam  and  reservoir  and  the  appropriation  of  land  therefor.  A 
'•  Black  Kiver  Cannl  Map  of  Eeservoir  of  North  Branch  of  Black 
River,  surveyed  under  direction  of  D.  O.  Jenne,  Res't  Eng,  W 
I.  D,  Colman,  Sept.  1851,"  submitted  by  the  Conservation  Com- 
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missian,  ahowa  the  North  lake  and  the  North  branch  of  the  Black 
river  both  above  and  below  (he  site  of  the  proposed  dam  as  indi- 
cated on  such  map,  and  the  dam  as  it  actually  exists  today.  Such 
map  also  shows  the  proposed  flow  line  of  the  reservoir  to  be  eon- 
Etructed,  This  map  was  evidently  made  and  filed  pnimant  to  the 
Revised  Statutes  (4th  ed.),  page  474,  chapter  9,  title  9,  section  18, 
whicli  provides: 

"  %  18.  Whenever,  in  the  opinion  of  the  canal  commisdioners, 
it  shall  become  necessary  or  expedient,  to  make  any  extraordinary 
repairs  or  improvements  on  any  completed  canal,  such  as  the  open- 
ing of  new  feeders,  or  the  construction  of  additional  locks,  dams, 
embankments,  tunnels  or  aqueducts,  it  shall  be  their  duty  to  cause 
the  necessary  surveys  and  levels  to  be  taken,  and  accurate  drafts, 
plans  and  modds,  or  maps,  as  the  case  may  require,  of  the  con- 
templated works,  together  with  an  estimate,  in  minute  detail,  of 
the  probable  expense  to  be  incurred,  and  to  submit  the  same  to 
the  canal  board  for  their  approbation." 

Section  8  of  the  Revised  Statutes  (4th  ed.),  page  471,  provides: 

"  The  original  maps  of  the  canals  of  this  state,  which  purport  to 
hnve  been  made  and  completed  under  and  in  virtue  of  the  first 
article  of  title  nine,  chnpter  nine  of  the  first  part  of  the  Revised 
Statutes,  which  eaid  maps  are  now  filed  in  the  office  of  the  comp- 
troller; and  such  maps  of  said  canals  as  hereafter  shall  be  made, 
completed,  approved,  signed,  certified  and  filed  under  and  in  vii^ 
tue  of  the  act  referred  to,  are  hereby  declared  to  be  presumptive 
evidence  that  the  lauds  indicated  on  said  maps  as  belonging  to  the 
state,  have  been  taken  and  appropriated  by  the  state  as  and  for  the 
canals ;  and  a  trausciipt  from  any  such  maps,  certified  as  required 
by  the  act  referred  to,  shall  be  of  equal  effect  with  the  original." 

Inquiry  at  the  Comptroller'B  office  has  shown  that  the  map  of 
1851,  to  which  I  refer,  is  not  filed  in  the  Comptroller's  ofBce 
Similar  inquiry  at  the  State  Engineer's  office  shows  that  this  map 
if,  now  filed  in  that  department. 

The  required  map  having  been  prepared  and  filed,  section  19 
authorized  the  taking  of  the  necessary  lands  and  waters  as  follows: 

"  §  19.  If  such  extraordinary  repairs  or  improvements  shall  be 
directed  by  the  board  or  the  l^slature,  it  shall  be  the  duty  of  the 
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conunisBioners  to  proceed,  aa  aooii  as.  circumstances  will  permit,  to 
execute  and  complete  the  same;  and  for  that  purpose,  by  them- 
selves or  their  agents,  to  take  possession  of,  and  use,  all  lands, 
waters  or  streams  of  which  the  occupation  and  use,  in  their  judg- 
ment, may  be  necessary  to  enable  them  to  discharge  such 
dntiea." 

Provisions  for  award  of  payment  for  land  so  appropriated  is 
made  by  such  Revised  Statutes  (4th  ed.),  chapter  Q,  title  9,  sec- 
tion 79  thereof,  declared : 

"  §  79.  Every  person  interested  in  premises  so  appropriated,  if 
he  intend  to  make  any  claim  for  damages,  shall,  within  one  year 
after  such  premises  shall  have  been  taken  for  the  use  of  the  state, 
e^ibit  to  the  appraisers  a  statement  of  his  claim,  in  writing, 
signed  by  himself,  his  guardian  or  ag^it,  and  specifying  the  nature 
and  extent  of  his  interest  in  the  premises  appropriated,  and  the 
amount  of  damages ;  and  ©very  person  refusing  or  neglecting  to 
exhibit  such  claim,  within  the  time  prescribed,  shall  be  deemed  to 
have  surrendered  to  the  state  his  interest  in  the  premises  so 
appropriated." 

In  Mark  v.  State,  97  N.  Y.  572,  Judge  Miller,  writing  the 
unanimous  opinion  of  the  court,  discussed  this  section,  and  after 
quoting  it,  as  to  its  effect,  said: 

"  No  claim  was  ever  presented  for  the  damages  now  claimed, 
aa  prescribed  by  the  section  cited,  and  the  owners  of  the  land 
taken,  having  failed  to  exhibit  their  demand  within  the  time  pro- 
vided, must  be  deemed  to  have  surrendered  to  the  State  their 
interest  in  the  same.  Their  n^lect  and  omission  to  exhibit 
such  claim  was  a  waiver  of  all  right  to  damages  against  the 
State,  and  the  Stats  became  thereby  vested  with  a  full  and  perfect 
title  to  the  land,  free  from  any  claim  or  right  existing  in  the 
owners  thereof  at  the  time  it  was  taken.  Not  only  were  they 
divested  of  their  title  to  the  land  taken,  but  of  all  right  to  damages 
ojising  as  an  incident  to  the  taking  of  the  same. 

"  The  effect  of  the  limitation  in  section  48,  that  the  claim 
must  he  presented  within  one  year,  evidently  was  to  prevent  its 
presentation  after  the  expiration  of  the  time  in  which  it  was  to 
be  made,  and  the  State  occupies  the  same  position  toward  the 
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claimants  as  if  thej  had  voluntarily  executed  a  release  to  tlie 
State  of  all  their  title  to  the  premiaes,  and  of  all  claim  for 
damages." 

The  Court  of  Appeals  reaffirms  this  rule  in  Benedict  y.  State, 
120  N.  Y.  228,  where  Judge  Brown,  at  page  232  declared: 
"  The  statute  provides  that  the  claim  must  be  presented  '  within 
one  year  after  such  premises  shall  have  been  taken  or  permanently 
appropriated,'  and  we  are  of  the  opinion  that  the  state  appro- 
priated the  land  when  the  dam  was  completed  and  the  water  in 
the  river  raised." 

The  Conservation  CoramiBsion  contends  that  the  Caaial  Com- 
miseioncrs  in  1851  acquired  only  an  easement  of  flowage  in  the 
land  actually  covered  by  the  waters  of  the  North  Lake  Reservoir. 
I  do  not  agree  with  this  conclusion.  It  would  seem  that  the  Canal 
Commissioners  complied  with  the  statutes  of  that  time  and 
acquired  the  title  to  all  lands  within  the  flow  line  as  indicated 
on  the  map  made  and  filed.  The  fact  that  an  easement  merely 
might  have  sufficed  for  the  purposes  of  the  storage  of  water  at 
this  point  is  not  controlling  as  to  the  character  of  the  right 
acquired.  Eldridge  v.  Binghamton,  120  N.  Y.  309,  a  case  involv- 
ing title  to  canal  lands,  holds  that  the  court  will  not  declare  a 
statute  invalid  or  that  an  eas^nent  only  is  acquired  because  an 
easement  would  be  sufficient  for  the  purposes  for  which  the  lands 
are  taken.  Neither  does  the  fact  that  no  payment  has  been  made 
for  the  land  taken  affect  the  acquisition  of  title  in  fee  to  the  land 
appropriated  for  the  creation  of  the  North  Lake  Bam  and 
reservoir. 

The  map  to  which  I  have  referred  was  made  and  filed  in 
1851.  The  work  of  construction  began  in  1854.  The  dam  waa 
completed  and  the  upland  flooded  in  1856.  The  State,  by  its 
proper  agents,  had  entered  upon  and  occupied  the  lands  for  the 
purposes  for  which  it  wn&  authorized  to  be  taken.  This  has  been 
held  a  sufficient  appropriation.  Baker  v.  Johnson,  2  Hill,  342; 
Turrell  v.  Norman,  19  Barb,  2C3.  The  map  indicates  with 
sufficient  definiteness  the  area  appropriated.  I  am  of  the  opinion, 
therefore,  that  the  fee  of  all  the  area  comprehended  within  the 
proposed  flow  line  appearing  on  the  map  of  1851,  was  duly  appro- 
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priated  by  the  State  for  canal  purposes  and  that  oU  that  land 
is  within  the  exclusive  control  and  supervision  of  the  Superintend- 
ent of  Public  Works,  and  that  the  Conservation  Commission  has 
no  authority  over  guch  area. 

The  Superintendent  of  Public  Works  contends  that  the  Dodge 
camp  ia  within  the  flow  line  indicated  on  this  map;  the  Con- 
servation Commiasion,  on  the  other  hand,  asserts  that  that  cottage 
stands  on  land  that  never  has  been  flowed  and  that,  as  the  State 
has  acquired  an  easement  only  in  the  lands  actually  flowed,  the 
cottage  is  on  Forest  Preserve  lands.  Having  held  that  the  State 
took  by  the  proceedings  of  1851  and  thereby  acquired  a  fee  in 
all  the  landa  within  such  flow  line,  the  fact  as  to  the  location  of 
the  Dodge  camp  with  respect  to  such  flow  line,  is  material.  If 
the  Dodge  camp  is  within  such  flow  line  it  is  not  on  Forest  Pre- 
serve land,  and,  following  the  opinion  of  Attorney-General 
Lewis,  I  hold  that  the  Conservation  Commission  cannot  compel 
its  removal.  The  papets  submitted  by  both  departments  would 
seem  to  indicate  that  this  camp  is  within  su^h  flow  line.  If  there 
is  doubt  aa  to  its  speciflc  location,  a  survey  should  be  made  and 
that  question  definitely  determined.  Should  such  inveotigatioa 
place  the  cottage  above  and  outside  the  flow  line  on  the  map  of 
1851,  and  hence  not  on  canal  land  but  on  Forest  Preserve  lands, 
the  Superintendent  of  Public  Works  has  no  power  or  authority 
to  permit  or  control  such  cottage  in  any  manner.  On  the  other 
bond,  as  indicated,  if  &e  survey  shows  it  within  such  flow  line, 
the  Conservation  Commission  has  no  jurisdiction  or  authority 
over  it. 

The  third  and  fourth  queries  involve  a  somewhat  different 
state  of  facts.  According  to  a  map  eubmitted  by  the  Conservation 
Commission,  made  by  A.  H.  King  in  1917,  and  as  related  in  the 
statement  of  that  department,  there  are  on  lands  within  the 
Blake  lot  and  outside  the  flow  lines  of  the  1851  map,  a  residence 
for  the  gate  keeper  who  is  employed  by  the  Public  Works  Depart- 
ment and  required  to  be  in  regular  attendance  upon  his  duties  at 
the  North  Lake  Reservoir,  a  second  building  adjoining  it  or  con- 
nected therewith  and  used  as  a  part  of  the  residence,  a  bam 
Btate  Deft.  Kept. — Vou  IS        31 
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and  small  structure  need  as  a  Post  OfRce,  about  an  acne  of  culti- 
vated land  used  bs  a  garden  bj  auch  gate  keeper,  and  a  small 
building  in  which  oils  are  kept  and  Bometimes  sold.  The  build- 
ing occupied  as  a  residence  for  the  gate  keeper  is  larger  than 
would  seem  actually  neceasaiy  to  accommodate  the  gate  keeper  and 
bis  family.  At  times  this  state  onployee  entertains  for  pay  in 
this  structure,  hunters  who  happen  in  that  vicinity.  .  He  also  at 
times  bouses  laborers  engaged  upon  and  about  the  dam  and  resei- 
voir  and  also  forest  rangers  of  the  Conservation  Commission 
whose  duties  in  the  Forest  Preserve  take  them  to  this  locality. 
There  is  no  railroad  within  eighteen  miles  of  this  dam  and  the 
building  mentioned  is  the  only  one  in  a  wide  area  in  any  way 
adequate  for  the  accommodation  of  any  considerable  number  of 
people.  The  papers  presented  to  me  by  the  departments, 
between  which  this  controversy  exists,  discloses  that  the  "  state 
bouse,"  this  residence  of  the  gate  keeper,  was  erected  in  the  form 
of  a  frame  building  in  1881  by  the  Pilblic  Works  Department 
for  the  use  of  the  gate  keeper.  That  it  was  erected  on  the  site 
of  a  log  building  previously  used  for  the  same  purpose  and  which 
had  been  bo  occupied  since  about  1869;  that  the  bam  was  erected 
by  the  same  department  in  1898  for  the  use  of  the  keeper  and 
such  othet  persons  as  might  be  called  to  this  place  and  that  the 
garden  plot  has  been  used  as  such  since  1880.  This  site  had, 
therefore,  been  used  hy  the  Canal  Department  for  the  foregoing 
purposes  for  from  one  to  twenty-eight  years  before  such  lands 
became  Forest  Preserve  lands  by  tiie  purchase  th^eof  by  the 
State  through  the  Forest,  Fish  and  Game  Commission  from  the 
Adirondack  League  Club  in  1897.  The  State  may  acquire  land 
for  canal  purpose  by  prescription.  Especially  was  this  doctrine 
Tecognized  with  respect  to  land  for  canal  purposes  in  the  earlier 
dayit  of  our  State  when  much  of  the  land  taken  was  wild,  unim- 
proved, unpopulated  and  regarded  as  of  little,  if  any,  value  and 
title  thereto,  if  not  in  the  State,  was  vague  and  uncertain  both 
aa  to  quantity,  location  and  boundaries.  Birdaall  v.  Gary,  66 
How.  Pr.  358;  Fldridge  v.  Biughamton,  supra.  Certainly  aa 
against  the  Adirondack  League  Club,  the  grantor  in  the  deed  of 
1897,  the  State  bad  acquired  the  right  to  maintain  the  state 
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house  on  the  land  where  it  had  stood  so  loDg,  at  least  for  the  pur- 
pose of  a  residwice  for  the  gate  keeper.  I  indulge  in  the  fore- 
going remarks  as  to  the  acquisition  of  these  rights  by  the  Public 
Works  Department,  thus  to  maintain  such  structures,  only  because 
th^  bear  on  the  decision  of  the  other  inquires  presented,  a^  the 
Conservation  Commission  concedes  the  right  of  Ibe  Canal  authori- 
ties to  maintain  "  a  comfortable  and  convenient  house  with  its 
usual  horse  bam  and  out  bouse  for  the  keeper  of  the  ot&te  dam 
at  the  North  Lake  Reservoir." 

I  am  asked  whether  the  Superintendent  of  Public  Works  can 
lawfully  maintain  on  the  Blake  lot  any  building  other  than  a 
necessaiy  house,  bam  and  outbuilding  for  the  gate  keeper  and 
whethw  such  gate  keeper  can  legally  engage  in  keeping  boardera 
and  doing  other  commercial  busineoB  for  profit  on  the  Blake  lot. 
Forest  Preserve  land. 

The  papers  submitted  disclose  that  the  right  to  maintain  the 
resid^ice  had  been  acquired  before  the  State,  through  the  Forest, 
Fish  and  Game  Commission  had  acquired  any  title  to  the  Blake 
lot  for  Forest  Preserve  purposes.  It  does  appear,  however,  how 
long  the  gate  keeper  has  kept  boarders  nor  for  what  period  be 
has  sold  oils  on  the  Blake  lot  I  cannot  assume  that  such  prac- 
tices continued  for  twenty  years  before  December  3,  1897,  when 
the  Adirondack  League  Club  deed  was  given.  The  u£e  of  a  house 
as  a  residence  for  more  than  twenty  years  created  the  right  to 
continue  it  for  that  purpose  only;  the  easement  thus  gained  can- 
not be  enlarged  by  devoting  the  premises  to  other  purposes  for 
a  period  less  than  twenty  yearg,  and  the  keeping  of  boarders  and 
the  vending  of  merchandise  in  such  residence,  or  on  the  premises 
thereof,  constitute  a  use  of  the  lands  for  such  other  purposee. 
Bremer  v.  Manhattan  Ry.  Co.,  191  N.  T.  338-888. 

If  it  liiould  appear  that  such  practices  bad  continued  for 
twenty  years  prior  to  the  time  such  land  became  Forest  Preserve 
land,  then  sudi  use  in  the  Public  Works  Department  had  become 
fixed  by  prescription  and  could  not  be  questioned  by  any  other 
State  department  As  was  clearly  and  forcefully  pointed  out  in 
the  opinion  of  my  predecessor,  to  which  I  have  referred,  tiie 
canal  and  consOTvation  provisions  of  the  constitution  are  of  equal 
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force  and  effect;  one  cannot  preponderate  over  the  other;  each 
must  be  read,  construed  and  enforced  with  the  dignity  and  power 
of  the  other  ever  in  mind;  neither  ahonld  be  invoked  by  one 
department  to  the  embarrassment  of  the  other;  but  each  of  sach 
constitutional  mandates  should  be  enforced  by  the  department 
upon  which  the  duly  of  enforcement  particularly  devolves,  in 
such  manner  as  to  promote  and  serve  the  interests  of  the  State 
proposed  to  be  promoted  and  protected  by  both  such  provisions. 

It  Deems  to  me  that  the  State  took  the  Blake  lot  for  Conserva- 
tion purposes  flubject  to  the  rights  already  acquired  by  the  State 
therein  for  canal  purposea,  and  that  the  Conservation  Com- 
mission cannot  now  object  to  the  use  of  such  lot  by  the  Canal 
Department  to  the  extent  of  the  rights  and  easements  acquired 
by  the  State  for  such  canal  purposes  as  against  the  Adirondack 
League  Club  either  by  appropriation  or  by  prescription.  On  the 
other  hand,  the  Canal  Department  cannot,  after  the  conveyance 
of  such  lot  to  the  State  for  conservation  purposes,  extend  the  use 
of  such  lot  beyond  the  purposes  to  which  it  was  applied  at  the 
time  of  the  conveyance  of  1897,  and  cannot  continue  or  permit 
activities  thereon  after  such  conveyance  which  had  not  become 
ffxed  or  vested  in  the  State  against  its  grantor  at  such  date,  in 
the  absence  of  legislative  authority  so  to  do. 

The  right  to  maintain  on  the  Blake  lot  the  residence,  bam  and 
necessary  out  house  for  the  gate  keeper,  is  conceded  by  the  Con- 
servation Commission.  I  think  such  right,  at  least  with  respect 
to  the  residence,  was  established  by  pi'eseription  at  the  time  of 
the  transfer  in  1897.  The  conduct  of  a  boarding  house  in  such 
residence  on  such  lot  exceeds  the  ri^ts  acquired  by  the  Stale 
before  1897,  and  therefore  io  unauthorized.  The  same  is  true  of 
the  sale  of  merchandise. 

I  would  therefore  answer  the  inquires  contained  in  the  letter 
of  August  23,  1918,  as  follows: 

Question  "  First "  :  So  far  as  the  papers  submitted  disclose, 
the  Dodge  camp  is  on  canal  lands. 

Question  "  Second  "  :    No. 

Question    "  Third  "  :     No. 

Question  "  Fourth  "  :    No. 
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In  the  Matter  of  Statiwo  tbm  Objection  to  a  Peoposbd  Ceb- 

TIPICATE  of  ItE-CLAB8IFICATIOW  OF  CaPITAL  StOCK 
'    (Decided  Januaiy  9,   1910) 
Bnto  u  to  re-^UMificatiaii  of  capitAl  stock. 

A  proposed  certificate  of  re-cIaBHificstion  of  capital  stock  of  a  corpora- 
tion waa  rejected  by  the  Secretary  of  State  becauae  of  a  section  therein 
tluit,  contingently  upon  tbc  happening  of  certain  events,  the  coronon 
stock,  together  with  all  dividends  thereafter  declared  thereon,  should 
become  the  property  of  the  corporation.    Application  for  flling  denied. 

A  proposed  certificate  of  re-classification  of  capital  atock  of  a 
corporation  was  submitted  to  the  Secretary  of  State  together  with 
a  request  for  a  decision  thereon. 

Hugo,  Secretary  of  State.—  The  chief  obection  to  the  proposed 
certificate  of  re-classification  of  capital  stock  of  the  corporation  in 
relation  to  which  the  matter  under  discussion  has  arisen  and  one 
which  in  the  opinion  of  this  office,  precludes  its  filing,  has  refer- 
ence to  the  provision  in  the  fourth  section  of  Buch  certificate,  that 
upon  the  happening  of  certain  events,  among  them  being  the  death 
of  a  holder  of  common  stock,  then  by  reason  of  such  event  and 
immediately  upon  the  happening  thereof,  the  common  stock  of 
such  holder,  together  with  all  dividends  thereafter  declared 
thereon,  shall  be  and  become  the  property  of  the  corporation. 

That  clause  is,  we  believe,  unauthorized  by  the  laws  of  this 
State,  contrary  to  public  policy  and  in  conflict  with  the  underlying 
principle  of  perpetual  succession  which  is  one  of  the  first  and  most 
essential  attributes  of  a  corporation.  This  same  point  was  raised 
when  the  unanimous  consent  of  the  stockholders  of  the  same  com- 
pany was  presented  to  the  increase  and  classification  of  atock.  The 
clause  in  question  was  stricken  from  that  instrument,  before  the 
filing  of  the  same.  We  do  not  think  this  certificate  of  re-classifi- 
cation should  be  filed  in  the  form  presented  unless  and  until  the 
provision  under  discussion  is  passed  upon  by  the  courts. 
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In  the  Matter  of  the  Okrebai,  Scopb  of  thx  Officiai.  Duties 

OF  THB  StATK  CoMPTKOLLBB 


<Dftted  December  1,  1918) 
InheTitaiiM  Tax  Law  of  the  State  of  New  Totk. 


Tkavib,  Comptroller. —  New  Torfs  Inheritance  Tax  Law  is 
generally  recognized  as  one  of  the  most  scientific  an;  State  has 
placed  upon  its  statute  hooks.  It  is  scientific  not  in  the  sense  of 
"  ability  to  pluck  the  moat  feathers  with  the  least  squeaking  "  but 
rather  for  the  little  the  State  has  asked  by  this  law  id  return  for 
the  protection  and  servicea  rendered  to  the  citizen  while  his  prop- 
erty was  accumulating  —  of  a  much  greater  value  when  con- 
sidered in  dollars  and  cents  than  the  small  percentage  the  State 
received  upon  its  transfer. 

The  lack  of  information,  however,  on  the  part  of  the  public  as 
to  the  principles  justifying  this  form  of  taxation  is  probably 
because  their  attention  is  seldom  directed  particularly  to  ibis  law 
until  they  awake  to  find  that  in  the  twinkling  of  an  eye  they  have 
become  wealthier  by  thousands,  or  in  some  cases,  millions  of 
dollars,  than  they  were  a  few  moments  before.  It  is  then,  when 
informed  that  the  State  expects  a  small  part  of  their  suddenly 
acquired  wealth,  that  they  believe  this  tax  wholly  unjustifiable. 

This  tax,  originally  described  as  "  death  duties,"  was  first 
enacted  in  Pennsylvania  about  ninety  years  ago,  and  since  that 
time,  thirty-nine  States  have  adopted  this  source  of  revenue. 
Although  these  laws  vary  considerably  in  respect  to  size  and  rates, 
nevertheless  hostility  and  prejudice  exist,  and  for  this  reason 
especially  some  arguments  justifying  its  enactment  may  be  stated 
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As  a  matter  of  fact,  the  average  citizen  aeldom  gtopfl  to  oonsider 
what  the  State  does  for  him  while  his  proper^  has  been 
acciuDiiIating. 

If  he  did  he  would  realize  that  among  other  things  the  State 
provides  him  with  military,  police  and  fire  protection  when  neees- 
saiy;  the  superrigion  of  banks  and  trust  companies  where  bis 
proper^  maj  be  safely  kept;  the  appellate  conrts  where  he  can 
obtain  redress  for  any  damage  to  his  property,  as  well  as  enforce 
his  legal  rights  in  respect  thereto;  the  saperrision  of  corporations 
whose  stocks  and  bonds  he  has  accepted  in  exchange  for  his  cash 
earnings,  and  the  enactment  of  both  civil  and  criminal  laws  that 
throw  about  the  citizen  and  his  property  hundreds  of  safegatrds. 

For  all  this  protection  and  service  no  one  could  reasonably  say 
but  that  the  State  was  entitled  to  receive  a  moderate  fee  or  more 
a  reasonable  chaige,  and  that  is  literally  what  the  State  does  when 
it  takes  at  his  death  a  small  percentage  <d  the  citizen's  estate, 
whether  you  call  it  an  inheritance  tax,  a  death  duty,  or  any  other 
name.  The  State  is  not  only  a  copartner  with  its  citizens,  but, 
all  things  considered,  is  the  partner  who  contributes  the  greater 
service  The  individual,  of  course,  may  contribute  by  his 
industry,  sagacity  and  business  acumen,  yet  his  part  is  the  least 
when  compared  with  the  benefits  he  derives  from  organized 
society,  or,  in  other  words,  the  State,  of  which  he  is  a  resident 

The  transfer  tax,  as  it  is  officially  known  here  in  New  York,  is 
the  result  of  effort  to  meet  the  rapidly  increasing  coat  of  State 
government  For  years  the  difficulty  of  reaching  personal  prop- 
erty had  been  realized  and  when  this  method  was  first  proposed, 
99,160,000  out  of  a  $9,461,000  budget  was  contributed  by  general 
property.  This  indirect  source,  with  that  derived  from  corpora- 
tions and  stock  transfers,  soon  lowered  the  State  tax  rate  from 
2.96  to  nothing. 

The  justice  of  this  assessment  is  best  expressed  in  the  language 
of  the  State  Comptroller  who  recently  declared  that  the  foundation 
of  most  of  the  great  fortunes  rests  largely  in  the  special  privileges 
ccmferred  by  the  State.     Because  Bocb  fortunes  call  for  greats 
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protectidn,  and  because  it  is  impopsiMc  to  compel  them  to  pay 
their  fair  share  of  costs,  it  is  onlj  just  that  such  a  tax  should  be 
imposed  if  only  to  compeneate  for  the  benefits. 

Originally  the  cost  of  appraisal  was  paid  by  the  county  treas- 
urers out  of  the  proceeds  of  the  tax.  Owing  to  the  expense  and 
gross  errors,  this  method  has  been  changed.  Larger  revenues  and 
reduced  costs  are  now  obtained  by  the  Comptroller's  represKita- 
tiTes  scattered  throughout  the  State.  Much  energetic  and  skillful 
work  is  required  in  its  enforcement  as  all  sorts  of  devices  are 
employed  by  some  persona  of  wealth  to  escape  this  tax.  Over 
$162,996,836.15  has  been  collected  from  this  tax  since  its 
adoption  a  quarter  of  a  century  ago. 

How  such  tax  is  administered  and  what  proportions  of  an  estate 
become  liable  may  be  illustrated  as  follows :  John  Smith  died  on 
the  first  day  of  this  month.  He  left  an  estate  of  $2,800,000,  and 
by  his  will  made  provisions  for  its  distribution  among  his  wife, 
child  and  relatives.  Under  the  provisions  of  the  law  of  New  York 
—  and  nearly  every  other  State  —  an  appraisal  or  investigation 
of  the  extent  and  value  of  his  property  must  first  be  made  by  the 
State  before  any  of  it  can  be  disposed  of. 

In  New  York,  the  State  Comptroller's  office,  through  its  local 
transfer  tax  attorneys  and  appraisers,  found  the  decedent.  Smith, 
had  left  a  personal  estate  of  $2,700,000  and  real  estate  of 
$100,000.  After  his  funeral  it  became  known  that  his  personal 
debts,  funeral  and  testamentary  expenses,  and  commissions  of  an 
executor  appointed  by  him  in  his  will  to  carry  out  its  provisions, 
amounted  to  $103,000. 

Deducting  this  sum,  there  remained  $2,697,000  liable  to  taxa- 
tion. In  lieu  of  her  dower  rights  —  one-third  of  all  her  husband's 
real  estate  and  personal  property  —  Smith  gave  bis  widow  all  his 
real  estate  by  his  will.  In  addition,  he  gaw  her  a  legacy  of 
$900,000;  to  bis  son,  $1,000,000;  to  his  brother,  $300,000;  to 
a  favored  nephew  $300,000 ;  to  a  friend,  $50,000 ;  to  his  church, 
$10,000,  and  to  his  college,  $10,000. 

With  the  exception  of  the  last  two  bequests,  the  State  is  required 
to  impose  a  tax  on  all  transfers,  apportioned  according  to  the 
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relationship  and  the  amount  For  example,  the  tax  upon  the 
$1,000,000  bequest  to  hie  widow  —  conaisting  of  a  legacy  of 
$900,000  and  all  his  real  estate,  amounting  to  $100,000  —  would 
be  assessed  upon  $995,000,  because  under  the  law  no  tax  can  be 
impoeed  upon  the  first  $5,000.  Upon  the  next  $25,000,  a  tax  of 
1  per  cent  is  imposed;  on  the  next  $75,000,  a  2  per  cent  tax;  on 
the  first  $100,000,  3  per  cent,  and  upon  the  balance,  $795,000, 
4  per  cent,  making  the  aggregate  tax  upon  the  widow's  share 
$36,550. 

The  tax  upon  the  $1,000,000  left  by  Mr.  Smith  to  hie  son  would 
amount  to  the  same  as  that  on  the  widow's  share.  The  entire 
amount,  $300,000,  left  1^  the  testator  to  his  brother,  becomes  sub- 
ject to  the  tax,  as  no  exemption  is  allowed  as  in  the  case  of  a 
father,  mother,  husband,  wife,  widow  or  child.  The  rate,  how- 
ever, is  different,  for  in  this  instance  the  first  $25,000  is  asaessed 
at  2  per  cent;  the  next  $75,000  at  3  per  cent;  the  first  $100,000 
at  4  per  cent  and  the  second  $100,000  at  5  per  cent,  making  the 
total  tax  $11,750. 

To  his  nephew,  Mr.  Smith  bequeathed  $300,000,  but  as  no 
exemption  is  allowed  this  eum  becomes  liable  to  the  following  tax : 
On  the  first  $35,000,  5  per  cent;  on  the  next  $75,000,  5  per  cent; 
for  the  first  $100,000,  7  per  cent,  and  the  next  $100,000,  8  per 
cent,  bringing  the  total  to  $20,750.  In  the  bequest  of  $50,000  to 
hia  friend,  no  exemption  is  permitted  and  the  tax  is  assessed  at  5 
per  cent  for  the  first  $25,000  and  6  per  cent  for  the  remaining 
$25,000,  making  the  total  tax  $2,750. 

There  is  no  tax  to  a  gift  to  a  church,  university  or  hospital 
because  the  law  expressly  exempts  from  taxation  all  transfers  to 
a  person  who  is  a  bishop,  or  to  any  religious,  educational,  chari- 
table, missionary,  benevolent,  hospital  or  infirmary  corporation. 
These  include  corporations  organized  for  bible  or  tract  purposes, 
also  those  for  the  enforcement  of  laws  relating  to  children  or 
animals,  or  real  property  in  trust  to  a  municipal  corporation  for 
a  particular  purpose. 

The  statute  also  exempts  transfers  or  bequests  of  property  other 


^d  by  Google 


490         State  Dbpabtment  Beports 

[Vol.  181  Comptroller 

than  mon^  or  securities  to  corporations  or  associations  oi^anized 
exclusively  for  the  moral  improvement  of  men  or  women,  or  for 
scientific,  literary,  patriotic,  cemetery  or  historical  purposes.  If 
the  tax  is  paid  within  six  months  from  the  date  of  the  decedent's 
death,  a  discount  of  5  per  cent  is  allowed.  If  not  paid  within 
eighteen  months,  an  additional  tax  of  10  per  cent  per  annum  is 
imposed  until  the  tax  is  paid.  It  is  payahle  in  forty-four  counties 
to  the  county  treasurer;  in  the  remaining  counties,  which  include 
Albany,  Bronx,  Chautauqua,  Dutchess,  Erie,  Kings,  Monroe, 
Nassau,  New  York,  Niagara,  Oneida,  Onondaga,  Orange,  Queens, 
Rensselaer,  Richmond,  Suffolk  and  Westchester,  it  is  payable  to 
the  State  Comptroller's  representative. 

ACDIT    BUBEAV 

A  more  stringent  check  over  the  collection  of  approximately 
$70,000,000  of  revenue  gathered  annually  by  upwards  of  6,000 
different  State  and  local  divisions  and  agencies  of  government 
will  be  recommended  to  the  Legislature  by  Comptroller  Travis, 
according  to  an  announcement  made  recently.  In  his  arraign- 
ment of  the  present  system,  the  Comptroller  insists  that  it  is 
manifestly  as  much  his  duty  to  audit  the  revenues  of  the  State 
as  the  expenditures  because  irregularities  occur  more  frequently 
in  the  former  than  in  the  latter.  Owing  to  the  present  compli- 
cated procedure  of  collecting,  however,  any  supervision  similar 
to  the  present  control  over  expenditures  has  been  impossible. 

"The  millions  of  dollars  of  revenue,"  he  explained,  "are 
derived  from  a  great  variety  of  sources  and  under  a  most  dis- 
tressing complexity  of  laws  frequently  changed.  Moreover,  the 
constant  creating  of  new  departments  has  so  complicated  matters 
that  even  the  most  competent  public  official  must  be  constantly 
vigilant  to  keep  pace  with  the  changing  requirements.  Although 
the  establishment  of  a  systematic  audit  of  revenues  has  been 
repeatedly  urged,  it  has  always  been  attacked  as  a  scheme  to 
increase  political  patronage. 

"Many  public  oiBcials  who  collect  these  revenues  ai©  neither 
business  men  nor  accountants.  This  condition  is  disdosed  pai^ 
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ticalarlj  in  the  work  of  the  municipal  accounts  bureau  in  chai^ 
of  the  auditing  of  the  finances  of  over  1,500  municipalities  of  the 
State,  and  while  numerous  cases  of  shortages  have  been  discovered, 
it  is  ojHj  just  to  say  that  the  most  of  them  have  been  the  result 
of  carelessness  and  ignorance  of  the  proper  laws  and  of  accounting 
methods,  rather  than  from  deliberate  dishonesty. 

"  The  State  Comptroller's  office  collects  revenue  from  direct 
taxes  and  some  of  the  so-called  '  indirect '  or  special  ones.  A  large 
amount,  however,  ia  received  by  other  State  and  local  oflBcials. 
These  monk's  are,  in  many  instances,  divided  between  the  depart- 
ments' and  localities,  and  as  to  their  distribution  the  laws  vary 
greatly.  While  no  intimation  is  intended  that  these  are  not  faith- 
fully administered,  the  experience  of  many  public  and  private 
corporations  which  have  already  adopted  some  systera  of  audit 
control  demonstrates  that  substantial  results  have  been  gained 
which  far  outweigh  the  additional  cost. 

"  Owing  to  the  great  diversity  and  territorial  extent  of  the  field 
of  revenue,  it  would  not  be  feasible  here  to  attempt  to  give  more 
than  a  general  outline  of  a  system  practical  for  the  entire  State. 
This  must  be  built  up  gradually  with  special  regard  to  particular 
subjects,  but  based  upon  uniform  lines  as  a  whole.  For  example, 
talce  the  revenues  under  licenses  and  concessions.  The  evidences 
of  these' privileges  should  be  issued  serially  numbered  and  a  record 
kept  by  the  State  Comptroller.  Upon  audit  every  license  should 
be  accounted  for  and  the  receipts  checked  to  the  license  numbers. 

"A  setting  up  of  a  ^stem  of  actual  accrual  of  all  classes  of 
revenue  before  actual  cash  payment  would  not  be  deemed  prac- 
tical at  this  time  as  this  would  require  much  elaboration  and 
duplication  of  work.  However,  some  ffy^stem  of  reports  should 
be  devised  to  afford  a  better  check  hy  physical  auditing.  Keporta 
should  be  required  from  all  persons  responsible  for  collecting  reve- 
nues at  frequent  intervals,  whether  any  were  received  or  not. 
Again,  reports  should  be  made  in  duplicate  for  both  the  State 
Treamirer  and  Comptroller. 

"The  Finance  Law  charges  the  Comptroller  with  the  duty 
'  to  keep,  audit  and  state  all  accounts  in  which  the  State  is  inter- 
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ested  and  keep  accurate  and  proper  books  showing  their  condition 
at  all  times.'  To  fulfill  this  duty  would  require  a  comprehensive 
examination  of  the  revenue  accounts  at  their  sources.  To  he 
thoroughly  effective,  a  complete  system  of  physical  audits  should 
be  inaugurated  and  practiced  with  such  frequency  as  the  force  at 
command  and  the  circumstances  warrant." 

CoBFOBATioir  Tax  Bueeau 

The  forthcoming  report  of  State  Comptroller  Travis  to  the  next 
Legislature  will  indicate  that  the  revenue  received  by  the  Comp- 
troller during  the  fiscal  year  ending  June  30,  1918,  and  paid  into 
the  State  treasury  to  the  credit  of  the  general  fund  from  corpora- 
tions liable  for  taxation  by  reason  of  doing  business  or  exercising 
their  corporate  franchises  in  this  State,  reached  the  unprecedented 
total  of  $22,078,638.82.  Never  during  any  previous  fiscal  period 
in  the  State's  history  has  its  treasury  received  anywhere  near  this 
mass  of  revenue  from  corporate  taxation  or  from  any  other  sepa- 
rate tax  revenue  raising  device.  The  total  receipts  from  cor» 
porations  for  the  last  preceding  fiscal  year  was  approximately 
$14,000,000,  which  was  by  millions  of  dollars  the  largest  amount 
accumulated  from  this  source  up  to  that  tima 

The  3  per  cent  tax  upon  net  incomes  of  manufacturing  and 
mercantile  corporations  added  hj  chnyfter  726  of  the  t^aws  of 
1917  greatly  increased  the  number  of  corporations  taxable  for  the 
growing  expense  of  the  State  and  the  fiscal  year  just  closed  saw 
the  beginning  of  the  stream  of  revenue  from  this  particular  class 
of  corporations.  The  addition  of  this  new  law  produced  in 
its  initial  year  almost  $10,000,000  for  the  benefit  of  the  general 
fund  of  the  State  and  also  $5,000,000  braides  for  general  cily, 
village  or  town  purposes  of  almost  1,400  local  municipalities  and 
townships  throughout  the  State  that  were  entitled  to  share  in  this 
great  volume  of  revenue  derived  by  the  imposition  of  this  tax  on 
net  income  of  corporations  transacting  business  wholly  or  partly 
within  the  boundaries  of  such  localities. 

The  work  of  collection  and  distribution  connected  with  this 
vast  item  was  performed  by  the  State  at  no  expense  for  stationei7, 
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printing,  postage,  accounting  or  legal  porpoees  whatever  to  the 
localities  enjoying  the  benefit  of  this  immense  contribution  to 
their  several  exchequers.  By  the  peculiar  requirements  of  the 
statute  under  which  this  tax  is  exercised,  the  Comptroller  is 
charged  with  the  duties  pertaining  to  the  fathering  and  disposing 
of  these  funds  and  in  the  brief  time  of  operation  to  date  his 
department  has  been  required  to  install  and  maintain  original  and 
elaborate  methods  of  accounting  in  order  to  carry  out  with  exact- 
ness the  manifold  provisions  relating  to  the  proper  apportionment 
of  all  moneys  accruing  from  the  payments  received  from  day  to 
day  throughout  the  year.  Under  this  plan  local  tax  districts  are 
relieved  from  endless  labor  and  great  expense.  The  plan  has 
proceeded  with  very  little  hitch  under  the  direction  of  the  State 
authorities  and  greatly  to  the  advantage  of  the  localities  concerned. 

Tnvestmjswt  Tax  Bureau 

Receipts  aggregating  $701,462.02  — practically  a  net  gain  to 
the  State  —  have  been  collected  from  the  investment  tax  during 
the  last  four  months.  State  Comptroller  Travis  has  announced. 
This  new  source  of  revenue,  which  became  effective  June,  1917, 
imposes  a  tax  of  twenty  cents  a  year  on  each  $100  of  the  face 
value  of  bonds  or  serial  notes,  or  other  obligations,  excepting  those 
protected  by  deed  of  trust  or  mortgages  and  other  collateral  used 
to  secure  investments. 

The  law,  which  is  a  continuation  of  the  old  Secured  Debt  Act, 
is  the  latest  of  a  series  of  revenue  measures  enacted  during  the 
last  quarter  of  a  century  for  the  general  purpose  of  reducing  the 
State's  direct  tax.  Combined  with  these,  it  has  produced  a 
revenue  aggregating  over  $60,000,000  annually,  and  if  all  were 
repealed,  a  direct  tax  of  about  $6.50  on  every  $100  of  real  and 
personal  property  would  result. 

Briefly  summarized,  the  basis  of  this  act  was  the  fact  that  bonds 
and  similar  securities,  to  a  very  large  extent,  escaped  personal 
property  taxation.  In  view  of  the  practical  nonenforcemeint  of 
the  personal  property  tax  and  the  noncoUectible  character  of 
these  secaritiea.  State  Comptroller  Travis  deemed  it  advisable  to 
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obtain  some  additional  revenae  for  the  State  by  imposing  a  small 
lustration  tax  which  bondholders  would  be  disposed  to  pay  in 
order  that  their  securities  torj  be  miide  exempt  from  heavier 
local  taxes. 

The  largest  part  of  the  revenne  was  received  from  New  York 
city,  which  ia  the  chief  financial  center  of  the  world.  The  prin- 
cipal advantage  of  the  present  law  is  that  owing  to  the  compara- 
tive light  rate  of  the  tax,  investors  do  not  hesitate  to  stamp  bonds. 
Authorities  familiar  with  tax  and  revenue  problems  rc^ar43  it  as 
an  excellent  measure.  This  statute  represents  a  saving  of  about 
$2  per  $100  of  the  assessed  valuation  of  the  property,  and  it  is 
believed  that  when  its  advantages  are  better  understood  by  the 
pnblic  it  will  yield  at  least  $3,000,000  a  year. 
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In  the  Matter  of  the  FfiKSSBvATiOTT  07  Tiuber  oit  Mackenzib 
ASD  Saddleback  MoirirTAiNa  Near  Saranac  Lake  —  Kecom- 
mendations  Uade  by  Conservation  Commissioner  Pratt 
Approved  by  the  Commissioners  of  the  Land  Office 

(U^ted  Uecetnber  12,  ISlg) 
BalTiBs  tke  ptolttom  of  pnieiriiic  tlmbei  Undi  by  the  State  purchase  thereol 
A  tract  of  deuMlf  wooded  Itind  contuning  1,120  acres  upon  the  elopea 
o(  Mftckmde  and  Saddleback  Mountain  Peaki  in  tlie  vicinity  of  Saranao 
Lake  and  Lake  Placid  will  aoon  be  tormall;  appropriated  by  the  State. 
This  method  of  acquisition  is  required  becauw  of  the  inability  □(  ths 
owner*  and  the  State  to  agree  oa  to  the  price  of  the  land.  Upon  tin  ■ 
recoDuneoidation  of  Commiasioner  Pratt,  approved  by  the  CommiBsi oners 
of  the  Land  Office,  a  resolution  woa  adopted  by  this  Commission  for  the 
appropriation  of  the  property  the  price  to  be  later  decided  in  the  Court 
of  ClainiB.  Part  of  the  ultimate  price  will  be  contributed,  to  th«  extent 
of  $30,000  by  the  ^ore  Ownera'  Aiaociatioa  of  lAke  Placid. 

By  thb  CoHHisBion. —  Preservation  for  all  time  of  one  of  the 
most  famous  virgin  forest  areas  in  the  entire  Adirondack  region  is 
assured,  according  to  an  announcement  just  made  by  the  Conserva- 
tiou  CommisBion  that  the  State  is  to  appropriate  for  Forest  Pre- 
serve purposes  a  tract  of  1,120  acres  upon  the  slopes  of  Mackenzie 
and  Saddleback  Mountains,  peaks  which  are  familiar  to  every 
visitor  to  Saranac  Lake  or  Lake  Placid,  Conservation  Commis- 
sioner George  D.  Pratt  says  that  negotiations  for  the  purchaiie  of 
this  property  by  the  State  started  more  than  a  year  ago,  with  the 
banning  of  lumbering  operations  which  would  very  quickly  have 
impaired  the  scenic  beauty  of  the  slopes  north  of  Lake  Placid. 

The  prospect  of  a  lumbering  slash  upon  these  conspicuous  and 
favorite  mountains  aroused  residents  of  the  surrounding  country 
in  protest,  and  a  number  of  organizations,  including  the  Shore 
Owners'  Association  of  Lake  Placid,  the  Association  for  the  Pro- 
tection of  the  Adirondacks  and  the  New  York  State  Forestry 
Assoiriation,  became  active  in  urging  the  acquisition  of  this  tract 
hj  the  State.  The  owners  of  the  property  are  the  J.  &  J.  Rogers 
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Company,  the  International  Paper  Company  and  the  CSiamplain 
Realty  Company,  a  subsidiary  of  the  International  Paper  Com- 
pany. The  International  Paper  Company  met  the  Commission  in 
a  spirit  of  cooperation  and  even  moved  out  all  their  lomber  crews 
at  considerable  expense  after  their  season  had  b^un,  in  order  to 
give  the  Commission  every  opportunity  to  solve  the  problem  of 
State  acquisition  of  the  land. 

The  dense  stand  of  virgin  spruce  upon  the  property  gives  it  a 
value  in  excess  of  the  price  which  Commisioner  Pratt  has  felt  that 
the  State  would  be  justified  in  paying.  To  meet  the  situation, 
Professor  E.  R,  A.  Seligman,  of  New  York  city,  president  of  the 
Shore  Owners'  Association  of  Lake  Placid,  appeared  at  the  last 
meeting  of  the  Commissioners  of  the  Land  Office  and,  on  bdialf  of 
his  association,  offered  to  the  State  the  sum  of  $30,000  as  a  con- 
tribution by  the  association  toward  the  acquisition  by  the  State  of 
the  Mackenzie  and  Saddleback  tract  This  is  the  first  gift  of  this 
sort  that  has  been  received  under  the  present  bond  issue  for  the 
purpose  of  increasing  the  Forest  Preserve,  though  it  is  analogous 
to  the  gifts  of  large  sums  of  money  to  be  used  in  conjunction  with 
State  funds  for  the  enlargement  of  the  Palisades  Interstate  Park 
along  the  Hudson. 

As  the  Conservation  Commission  in  its  negotiations  with  the 
owners  had  been  unable  to  agree  upon  a  purchase  price  for  the 
property.  Commissioner  Pratt  made  the  recommendation,  which 
was  approved  by  the  Commissioners  of  the  Land  Office,  at  their 
last  meeting,  that  the  land  be  appropriated  by  the  State.  The 
price  per  acre  will  be  decided  later  in  the  Court  of  Claims,  and  the 
contribution  of  $30,000  from  the  Shore  Owners'  Association  of 
Lake  Placid  will  be  applied  upon  the  cost. 

Many  other  proposals  of  the  Conservation  Commission  for  the 
purchase  of  lands  for  Forest  Preserve  purposes  were  also  approved 
by  the  Commissioners  of  the  Land  Office  at  this  meeting.  In 
addition  to  the  Mackenzie  and  Saddleback  tract,  no  less  than 
forty-eight  different  properties  in  the  Adirondack  Moimtains,  the 
largest  of  which  was  3,221  acres,  were  approved  for  purchase. 
The  total  acreage  of  these  properties  is  17,166,  involving  an 
expenditure  of  $90,709.64,  or  an  average  price  of  $5.28  per  acra 
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In  the  Catskill  Mountains  the  ConserTatioii  Commission  recom- 
mended  eeventeen  new  purchases,  ranging  from  SO  to  more  than 
2,000  acres  apiece  and  comprising  4,388  acres.  The  average 
price  per  acre  in  the  Catcall  MoiintaiiiB  was  $6.09  and  the  total 
?26,745.25. 

Steps  were  also  taken  at  tLe  meeting  looking  to  the  clearing 
lip  of  obstacles  which  have  stood  in  the  way  of  a  clear  title  by  the 
State  to  "  Paradise  Park,"  the  estate  of  Col.  William  Barbour, 
embracing  12,912  acres  on  Big  Tupper  Lake. 

Another  lai^  purchase  definitely  approved  at  this  meeting, 
which  bad  previously  been  considered  by  the  Commissioners  of 
the  Land  Office,  was  2,515  acres  belonging  to  the  Dnrey  Land  and 
Lumber  Company,  situated  in  the  vicinity  of  Canada  Lake. 


In  the  Matter  of  Existiko  METiiODa  of  Game  Peotection  to 

pRBVBnT  THE  IlLEOAL  EulTTlMQ  OF  DeEB 


The  illegal  hunting  of  deer  within  the  Adirondack  game  pregenre  dur- 
ing the  cloBed  BeaHm  is  a  practice  which  neceasitatea  the  me  of  secret 
service  methods,  such  methods  having  been  used  very  succeesfulij  hj 
the  Commission  and  more  than  two  hundred  cases  of  violation  of  law 
have  been  reached  for  offenaei  committed  during  the  last  open  season. 
This  round-up  ol  lawleia  huntera  is  the  beginning  of  the  work  of  appre- 
hension on  a  broader  and  more  effective  scale  than  ever  before  under- 
taken. Hie  determination  ol  the  Commission  is  to  carr;  on  this  woric 
until  the  ill^al  practice  ia  stopped  and  respect  for  the  laws  ot  the  State 
in  r^ard  to  dear  hunting  is  compelled. 

Bt  THE  CouMiBBioH. —  Secret  service  methods  in  game  protee* 

tioQ  have  again  broken  through  the  system  of  the  illegal  deer 

hunters  of  the  Adirondacks,  involving  more  than  200  violators  in 

the  toils  of  the  law,  for  offenses  committed  during  the  last  open 
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Beason,  according  to  a  statement  just  made  hj  the  Conservation 
Oommission.  Those  caught  in  the  dragnet  inclade  prominent 
persons  from  every  part  of  New  York  State  and  some  from  out- 
side the  State,  aa  well  as  residents  of  the  north  woods,  among  them 
being  a  deputy  sheriff,  a  city  police  lieutenant,  a  State  employee, 
and  even  a  clergyman,  as  well  ae  men  in  many  other  walks  of  life. 

The  offenses  in  whicli  tiiese  men  are  implicated  cover  practically 
every  possible  violation  of  the  deer  law,  including  the  killing  of 
does  and  fawns,  shooting  more  than  the  legal  limit,  driving  deer 
with  dogs,  hunting  by  jacklight,  shooting  from  the  public  hJ^- 
way,  buying  and  selling  venison,  illegal  transportation  of  deer,  and 
non-residents  hunting  upon  resident  licenses.  The  non-residents 
face  a  charge  of  perjury  in  addition  to  violation  of  the  Qame  Law. 

The  game  protectors,  who  enter  the  woods  in  the  guise  of 
sportsmen  and  obtain  admission  to  the  innermost  councils  and 
doing  of  the  violators,  operated  under  a  plan  prepared  by 
Llewellyn  Lcgge,  Chief  of  the  Division  of  Fish  and  Game,  and 
proved,  according  to  the  Commission,  that  the  violations  were 
willful  and  deliberate  and  were  committed  in  the  recesses  of  the 
deep  woods,  where  the  violators  thought  they  could  "get  away 
with  it" 

This  is  the  second  year  in  which  game  protectors  have  worked 
under  secret  service  methods,  in  furtherance  of  Commissioner 
Pratt's  determination  to  root  out  the  lawlessness  which  prevails 
during  the  deer  hunting  season.  This  method  has  made  it  pos- 
sible to  break  through  the  informal  organization  of  the  violators 
in  keeping  track  of  the  local  game  protectors  as  they  go  about 
upon  their  regular  patrol  work. 

Last  year  Division  Inspector  C.  E.  Underbill  of  the  Conserva- 
tion Commission  traveled  into  all  parts  of  the  State  interviewing 
and  making  settlements  with  the  violators  in  their  home  towns. 
The  number  of  cases  thia  year,  however,  has  made  it  necessary 
to  abandon  the  traveling  and  to  give  the  violators  opportunity  to 
settle  with  the  Commission  at  Inspector  Underbill's  office  in 
Herkimer,  if  they  wish  to  do  so  before  prosecutions  are  institute*!. 
The   response   to   the   Commission's   notification   that   action  is 
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impending  is  wonderfully  prompt,  and  Inspector  UnderhiU'e  ante- 
room at  Herkimer  frequently  holds  as  many  as  half  a  dozen  men 
wlio  are  awaiting  their  turn  to  make  settlement  Chief  Legge  eays 
that  the  numher  of  men  against  whom  the  Commission  has  evi- 
dence is  BO  great,  and  they  are  so  widely  scattered,  that  every  man 
who  violated  the  deer  law  during  the  last  hunting  season  may  well 
anticipate  a  Bummons  from  the  Comraisaion  during  the  next  few 
months,  and  will  he  lucky  if  he  does  not  receive  it. 

According  to  Commissioner  Pratt,  it  is  impossible  at  this  time  to 
foresee  the  far-reaching  effects  and  benefits  of  this  wholesale 
roundup  of  lawless  hunters,  whose  disregard  of  the  laws,  designed 
by  the  Legislature  to  safeguard  and  conserve  the  wild  life  of  the 
State,  is  so  serious  as  to  menace  both  the  present  and  the  future 
supply  of  deer. 

The  work  is  considered,  hy  conservationists  who  have  been  in 
touch  with  it  from  the  beginning,  to  be  on  a  broader  and  more 
effective  scale  than  any  other  similar  task  before  undertaken,  and 
Commissioner  Pratt  has  stated  that  he  proposes  to  carry  it  through 
in  this  way  until  the  situation  is  cleared  up.  The  Commission 
knows  what  is  going  on,  says  Commissioner  Pratt,  and  is  deter- 
mined to  make  the  laws  on  the  statute  books  respected. 


OUTLIHB  OF  THE  VaRIODS   ACTIVITIES   OF  THE   CoMMlHSIOH 

(Transmitted  to  the  Legislature  January  12,  IQIS) 

Ontlin*  of  the  vationi  actlritiea  of  the  CominiasioiL 

State  regulation  of  stream  flow  b;  Btorage  re»eiToirB  and  sale  of 
electric  power  by  the  State  —  atream  pollution  —  protection  of  game  — 
registration  of  guides  —  activiliea  of  Marine  Bureau  in  connection  with 
flaheriee  and  flsb  culture  —  tbe  reforesting  of  the  Slate  Forest  Preaerre 
and  the  fighting  of  foreet  fires. 

A  comprehensive  outline  of  the  work  of  the  Conservation  Oom- 
niisfiioa  is  afforded  by  the  following  abstract  of  its  annual  report:    i 
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By  the  Commission. —  A  definite  policy  for  the  best  utilization 
of  the  latent  water  power  of  New  York  State,  aDd  recommeuda- 
tions  for  legislation  necessary  to  make  this  poht^  effective,  form 
an  important  part  of  the  Eighth  Annual  Report  of  the  Conserva- 
tion Commission,  transmitted  to  the  Legislature  yesterday  \xj 
Conservation  Commissioner  George  D.  Pratt. 

Other  important  facts  brought  out  in  the  report  are  a  new  high 
record  in  reforestation  accomplished ;  a  successful  year  in  the  pre- 
mention  of  forest  fires;  the  most  vigorous  game  protective  work 
ever  undertaken  in  the  State ;  improvements  in  hatcheries  and  fish 
cultural  methods,  designed  to  produce  greatly  increased  numbers 
of  food  fishes;  a  record  year  in  the  number  of  peraona  takinf; 
treatments  at  the  State  Reservation  at  Saratoga  Springs;  and  war 
activities  involving  all  of  the  Commission's  four  big  divisions. 

Watbb  Powbe  Powot 

The  water  power  policy  advocated  by  the  Commission  involves 
State  regulation  of  stream  flow  by  storage  reservoirs,  the  leasing 
of  State-owned  power  sites  to  municipalities  and  power  cfflnpanies, 
and  the  generation,  transmission  and  distribution  of  power  1^  the 
municipalities  or  the  companies,  under  control  of  the  Public 
Service  Commission. 

In  a  forty-eight  page  supplement  to  the  report,  giving  an  inven- 
tory of  "  Water  Power  Resources  of  the  State  of  New  York," 
based  upon  the  power  surveys  and  studies  made  by  the  Commis- 
sion and  its  predecessors  during  the  last  eleven  years,  undeveloped 
water  power  to  the  extent  of  1,963,453  horsepower  is  shown,  which 
added  to  the  981,517  horsepower  already  developed  by  private 
enterprise,  makes  a  total  of  nearly  3,000,000  horsepower  that  will 
be  finally  available  in  New  York  when  a  State  policy  is  formulated 
and  carred  out. 

The  report  divides  the  water  power  possibilities  of  the  State  into 
three  divisions,  each  of  which  involves  problems  wbidi  are  peculiar 
to  itself: 

"  First,  there  are  the  surplus  waters  of  the  Barge  Canal,  whidi 
are  a  source  of  a  considerable  amount  of  potential  water  power,  but 
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which  under  the  law  cannot  be  leased,  sold  or  used  for  this  purpose 
until  the  legislature  has,  by  general  laws,  made  provision  therefor. 
After  such  provision  has  been  made,  the  waters  of  the  Barge  Canal 
can  then  be  need  for  power  purposes  only  after  all  of  the  needs  of 
navigation  have  been  met 

"  Second,  the  state  has  an  enormous  amount  of  undeveloped 
water  power  in  the  St.  Lawrence  and  Niagara  Rivers,  which  are 
boundary  streams.  The  development  of  this  power  accordingly 
introduces  questions  affecting  the  interests  of  the  Dominion  of 
Canada  and  the  Federal  Government.  Inasmuch  as  the  power 
available  in  these  two  places  will  amount  to  approximately  three- 
fourths  of  the  total  water  power  of  the  state,  when  it  is  fully 
developed,  and  is. moreover  available  in  large  blocks,  it  is  appar- 
ent that  the  question  presented  by  the  boundary  streams  are 
pressing  for  early  solution. 

"  Third,  the  water  storage  problems  presented  on  the  interior 
atrcama  of  the  state  offer  difSculties  which  must  be  met  in  a 
different  way  than  those  found  on  the  Barge  Canal  or  the  bound- 
ary waters." 

The  report  reviews  the  inadequate  legislation  already  on  the 
statute  books  relating  to  water  power,  by  which  it  is  impossible  at 
the  present  time  to  take  any  forward  steps ;  it  also  refers  to  previous 
recommendations  by  the  Commission  in  the  field  of  water  power; 
and  it  urges  upon  the  present  Legislature  prompt  enactment  of 
water  power  legislation  —  some  of  which  will  involve  amendment 
of  the  State  Constitution  —  so  that  immediate  action  may  be  taken 
by  the  Commission  for  rigorous  and  constructive  water  power 
development 

The  Commission  recommends  that  the  Legislature  now  take  the 
following  action : 

1.  The  immediate  passage  of  appropriate  legislation  authorizing 
the  Superintendent  of  Public  Works,  with  the  approval  of  the 
Canal  Board,  to  dispose,  for  proper  returns  by  lease,  of  surplus 
water  power  created  as  a  result  of  the  construction  of  the  Barge 
Canal. 

2.  The  revision  of  article  7  and  article  7-A  of  the  Conservation 
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Law>  to  provide  more  eEEective  means  for  tic  state  r^ulation  of 
Btream  flow  by  storage  refiervoirs,  and  for  the  assessment  of  the 
costs  and  the  levying  of  charges  upon  those  benefited  in  the  manner 
required  by  the  constitution, 

3.  The  enactment  of  legislation  to  empower  the  Commission  to 
construct  power  dams  at  sites  where  the  state  owns  some  interest, 
and  to  lease  for  proper  rentals  the  potential  power  created  both 
at  such  power  dams  and  at  storage  dams,  the  leases  being  subject 
to  revision  at  regular  intervals. 

4.  The  passage  of  a  bill  to  amend  the  constitution  to  provide 
that  the  water  powers  "of  the  State  shall  forever  remain  the  prop- 
erty of  the  State,  and  may  be  leased  only  for  proper  returns  that 
are  subject  to  revision  at  reasonable  intervals. 

5.  The  passage  of  a  bill  to  amend  the  constitution  to  provide 
that  nothing  contained  in  article  7,  section  1,  shall  be  held  to  pre- 
vent the  development  of  power  at  State-owned  power  sites,  or  the 
transmission  of  power  across  State  land  in  the  Forest  Preserve. 

6.  The  repeal  of  all  water  power  charters  heretofore  granted  by 
the  Legislature  and  still  unused,  and  legislation  clearly  defining 
the  limits  of  rights  under  charters  in  use. 

7.  The  appropriation  of  $10,000  to  the  Conservation  Commis- 
sion for  the  preparation  of  plans  for  the  development  of  power  in 
the  St.  Lawrence  river  in  co-operation  with  the  Dominion  of 
Canada,  the  Province  of  Ontario  and  the  Federal  government 

8.  The  passage  of  a  bill  to  amend  the  constitution,  by  declaring 
that  the  regulation  of  stream  flow  hy  storage  reservoirs  is  for  the 
public  welfare  and  use,  as  well  as  for  the  public  health  and  safely. 

K&CEIPTS  AND  DiSBOBSEMENTS 

Receipts  of  the  Commission  for  the  fiscal  year  ending  June  30, 
1918,  were  $349,621.75.  The  largest  item  of  income  is  from  the 
sale  of  hunting  licenses,  amounting  to  $218,534,36.  Wartime 
food  value  of  the  State's  game  and  the  high  prices  for  pelts  of  the 
fur-bearing  animals  protected  by  the  State  are  undoubtedly  partly 
responsible  for  the  large  number  of  licenses  taken  out. 

In  addition  to  the  cash  receipts  of  the  Commission,  the  report 
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calls  attention  to  the  tremendous  value  of  the  fish  from  the  twelve 
State  fish  hatcheries  used  for  stocking  public  waters,  of  the 
pheasants  from  the  three  State  game  farms  released  in  public 
covers,  and  the  forest  trees  from  the  six  State  nurseries  planted  on 
State  land. 

Sabatooa  Bzsebvatioh  Fats  a  Pbopit 
The  income  producing  department  of  the  State  Beservation  at 
Saratoga  Springs  have  continued  to  pay  a  net  profit  upon  the 
year's  business  even  under  the  tremendously  difficult  operating 
conditions  that  have  prevailed,  the  total  amount  of  profit  for  the 
fiscal  year  from  June  1,  1917,  to  June  1,  1918,  amounting  to 

COKSEEVATIOM  AND  THE  WaB 

The  report  shows  that  the  Commission  has  made  important  con- 
tributions to  the  war  work  of  the  past  year. 

The  honor  roll  of  the  Commission  contains  the  names  of  fifty 
employees  who  have  been  in  service. 

The  campaign  to  stimulate  the  use  of  wood  fuel  to  save  coal  waa 
pushed  vigorously.  The  Commission  took  charge  of  this  work  in 
New  York  State  and  co-operated  with  the  United  States  Fud 
Administration,  the  State  Grange,  Schools  of  Forestry,  Farm 
Bureaus  and  lumbermen. 

Further  assistance  was  rendered  the  United  States  government 
through  a  timber  census  of  the  entire  State,  which  was  made  by 
the  Commission  in  cooperation  with  the  United  States  Forest 
Service  and  the  Society  of  American  Foresters.  The  prime  object 
of  this  work  was  to  determine  the  extent  and  location  of  forest 
products  which  might  be  needed  to  cairy  on  the  war. 

Replanting  of  a  large  number  of  black  walnut  trees,  which  were 
threatened  with  extermination  as  a  result  of  their  use  for  war  pur- 
poses, was  accomplished  in  suitable  parts  of  the  State  through  the 
Commiesionfe  field  force  and  through  a  campaign  of  publicity 
which  the  Commission  carried  on  for  this  purpose. 

In  its  attitude  toward  the  food  resources  of  the  State,  the  Com- 
mission has  tried  to  combat  wartime  scarcity  by  making  fish  and 
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game  as  available  as  possible  without  endaDgering  the  future  sup- 
ply. With  this  end  in  view,  the  Conuniseion  reduced  the  license 
fees  to  take  certain  hinds  of  fish. 

S  THE  AM  POLLTJTIOW 

The  CommiBsion  reports  that  it  has  during  the  year  launched 
a  campaign  to  clean  up  the  streams  of  the  State,  which  are  being 
polluted  to  an  alarming  extent  by  industrial  and  domestic  wastes, 
contrary  to  law.  The  problems  connected  with  this  intricate  sub- 
ject have  been  actively  studied  by  the  technical  forces  of  the  Com- 
mission with  the  assistance  of  Dr.  Henry  B,  Ward,  Professor  of 
Zoology  at  the  University  of  Illinois,  Dr.  Ward,  who  has  made  a 
special  study  of  aquatic  life,  was  engaged  as  a  biological  expert 
to  marshal  evidence  regarding  the  evil  effects  of  much  of  the  pol- 
lution upon  fish  life,  which  is  the  chief  basis  upon  which  the  Com- 
mission can  take  action. 

The  Commission  is  now  gathering  complete  data  as  to  the  names 
and  locations  of  sources  of  stream  pollution.  A  plan  of  action  is 
being  evolved  which,  it  is  hoped,  will  not  only  eliminate  the  dis- 
charge of  wastes  into  the  streams,  but  will  in  many  instances  result 
in  the  saving  of  by-products  that  have  definite  commercial  value. 
Funds  should  be  provided,  says  the  report,  to  investigate  these 
problems  and  to  work  them  out  upon  a  co-operative  basis  with  the 
industries  affected. 

Oahb  Pbotection 

The  Commission  successfully  prosecuted  or  settled  3,209  cases 
during  the  calendar  year  1918,  and  there  were  only  forty  acquittals. 
This  is  the  largest  number  of  cases  ever  obtained  in  a  single  year. 
(Jasea  involving  the  killing  of  song  and  insectivorous  birds,  ill^al 
taking  of  lobsters  and  scollops  in  the  marine  district,  traffic  in  the 
plumage  of  protected  birds,  and  pollution  of  streams  are  shown  by 
the  report  to  figure  frequently  among  the  violations  disposed  of, 
in  addition  to  the  more  ordinary  cases  usually  associated  with 
game  protection. 

The  Commission's  work  in  game  protection  is  shown  by  the  re- 
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port  to  consist  not  only  in  the  development  of  tlie  game  protective 
force,  but  also  in  the  development  of  public  understanding  regard- 
ing conservation  and  in  the  enlistment  of  public  co-operation. 
With  this  idea  in  mind,  posters  calling  attention  to  game  protec- 
tion have  been  conspicuously  placed  throughout  the  State;  nev 
motion  picture  films  have  been  taken  on  different  phases  of  game 
protection  and  have  been  widely  shovn ;  a  consistent  educational 
campaign  has  been  conducted  in  the  press  regarding  game  protec- 
tion, and  every  st^  possible  has  been  taken  in  this  and  other  direc- 
tions to  safeguard  wild  life  by  the  development  of  a  proper  appre- 
ciation of  its  value  and  of  the  consequeiice  of  disregarding  the  law. 

EiTFOBCBMBirr  or  thb  Dbbe  Lawb 
Apparently  authentic  reports  of  wholesale  violations  of  the  Deer 
Laws  in  the  Adirondacks  caused  the  CommisBion  to  detail  a  num- 
ber of  protectors  upon  secret  service  work  in  the  season  of  1917 
and  again  in  1918.  The  carefully  substantiated  evidence  of  con- 
ditions in  the  deer  forests  turned  in  by  these  men  was  nothing 
short  of  astounding.  "  No  good  wiU  come  from  blinking  at  the 
facts,"  says  the  report  **  Practically  every  possible  violation  of 
the  Deer  Law  was  encountered  by  the  protectors,  and  not  once,  but 
repeatedly.  '  The  men  were  instructed  to  find  board  at  camps 
where  the  Commission  had  reason  to  believe  that  violations  were 
being  committed,  and  their  cases  were  accordingly  drawn  chiefly 
from  among  the  hunters  at  those  camps.  Nevertheless  they  ascer^ 
tained  that  the  conditions  encountered  by  thera  personally  were 
sufficiently  general  throughout  the  woods  to  constitute  a  genuine 
menace  to  the  continuance  of  deer  in  the  Adirondacks,  if  th^  are 
permitted  to  go  nnchecked. 

"  The  Commission  is  taking  vigorous  action  against  the  violators 
of  the  Deer  Law,  hy  prosecutions  and  settlements,  and  also  by  the 
widest  possible  publicity,  in  the  belief  that  the  remedy  rests  with 
the  public  no  less  than  with  the  game  protective  forca 

"  The  Commission  wishes  particularly  to  point  out  that  the  vio- 
lations of  the  Deer  Law  involve  no  particular  class  or  locality  more 
than  another.     Men  of  all  walks  of  life  are  involved,  and  even  some 
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women  who  deliberately  stood  upon  nmwaya  in  wait  for  deer  that 
were  being  driven  by  dogs.  Efforts  to  correct  the  old,  outworn 
point  of  view  regarding  wild  life  —  a  point  of  view  that  would 
make  game  the  property  of  whoever  can  get  it,  rcgardlesg  of  law  — 
must  accordingly  be  directed  to  every  class  and  locality. 

"  The  inadequacy  of  the  mnal  methods  of  game  protection  was 
thoroughly  proved  by  the  secret  service  force.  Codes  were  used 
over  the  telephones,  and  the  r^ular  protectors  were  heralded  in 
the  camps  long  before  they  arrived.  Until  they  were  known  to  be 
somewhere  else,  the  lid  was  on.  One  man  of  position  said  that  he 
would  not  be  caught  with  the  doe  that  he  had  for  a  thousand  dollars 
—  said  it  to  a  member  of  the  secret  service  force.  Another  man 
asked  two  hunters  who  took  two  does  home  in  trunks  if  the  pro- 
tectors had  caught  them  —  asked  it  in  the  presence  of  the  secret 
service.  Man  after  man  hid  his  illegal  kill  —  while  the  secret 
service  looked  on  —  and  then  returned  for  it  after  dark.  It  was 
a  very  jocose  thing  for  one  hunter  to  ask  another,  while  a  doe  or 
a  fawn  was  being  dressed  or  hidden,  what  he  would  do  if  a  protector 
should  appear.  These  verbatim  reports  of  occurrences  and  conver- 
sations are  in  the  records  of  the  Commission.  The  secret  service 
was  there  —  two  men  in  each  place  —  to  see,  hear  and  record,  and 
even  to  get  out  buried  heads,  feet  and  other  corroborative  proof. 

"  The  Commission  is  proud  of  the  fact  that  it  has  men  of  the 
ability  and  resourcefulness  necessary  to  do  this  difficult  work.  It 
is  confident  that  the  people  of  the  State  of  New  York  are  quite  as 
determined  as  the  Commission  that  this  situation  in  the  deer  forests 
shall  cease,  and  for  this  reason  goes  to  them  with  the  record. 

"  The  Commission  will  he  unremitting  in  its  efforts  to  oiforce 
the  Deer  Law,  and  will  continue  its  educational  work,  in  which 
the  press  is  ^ving  excellent  co-operation.  Knowledge  of  all  the 
facts  and  a  crystallized  public  condemnation  of  game  law  violations 
will  do  the  rest." 

6amx  BKEEnino 

During  the  fiscal  year  ending  June  80,  1918,  one  hundred  and 
fifty-nine  licenses  were  issued  for  the  production  of  game  in  cap- 
tivity.    This  is  sixteen  less  than  the  number  issued  for  the  year 
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before,  but  a  gain  of  fourteen  on  the  year  before  that  It  is  thus 
apparent  that  in  spite  of  the  country's  intense  activity  in  war 
matters  during  the  last  year,  game  breeding  has  been  more  exten- 
sive than  before  the  war.  Work  of  this  sort  can  be  made  very 
attractive  to  returning  soldiers  and  the  Commission  anticipates 
that  the  trend  toward  out-of-door  pursuits,  after  the  war,  will  result 
in  a  very  material  increase  in  this  direction. 


Tbjc  Game  Fabub 

The  Commission  reports  that  "  The  year  has  been  a  very  sno- 
cessful  one  in  the  number  of  live  birds  distributed  from  the  three 
State  Game  Farms,  the  total  distribution  amounting  to  11,415. 
This  is  a  gain  of  2,274  over  the  preceding  year.  The  number  of 
eggs  distributed  to  applicants,  59,318. 

"  The  farms  are  constantly  experimenting  to  devise  methods  for 
increasing  the  output.  These  experiments  are  taking  the  direction 
of  artificial  incubation,  artificial  brooding  and  the  raising  of  suffi- 
cient insect  food  to  carry  large  numbers  of  birds." 

CAMPAiGur  Against  Vebmin 

The  report  shows  that  the  Commission  has  launched  a  vigoroua 
and  Stnte-wide  campaign  against  the  predatory  birds  and  animals 
that  prey  upon  useful  and  valuable  wild  life. 

In  the  first  place,  the  game  protectors  have  all  been  equipped 
with  twenty-five-twentj  ciilibre  Winchester  carbines,  and  have 
been  instructed  to  carry  these  rifles  with  them  at  all  times  when  in 
the  field  and  to  use  them  for  the  killing  of  "  vermin."  In  the  six 
months  they  have  been  using  the  rifles  the  protectors  have  already 
lisposed  of  1,012  predatory  animals  and  birds. 

Secondly,  the  Commission  is  ^deavoring  to  institute  a  universal 
campaign  against  vermin  among  sportsmen  by  educational  means. 
The  back  of  every  bunting  license  issued  in  1019  bears  the  words, 
"  Enlist  in  the  Campaign  Against  Vermin,"  and  contains  also  the 
following  exhortation  to  sportsmen:  "  Shoot  all  you  can  of  foxes, 
cats  hunting  protected  birds,  harmful  hawks,  red  squirrels  and 
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Other  enemicB  of  useful  wild  life.     Tou  will  benefit  both  the  game 
and  your  own  Bport." 

The  Commission  also  has  in  preparation  a  publication,  the  title 
of  which  ifl  "  Friends  and  Foes  of  Wild  Life."  It  describes  all  of 
those  species  that  are  moat  destructive  to  useful  wild  life,  and  illus- 
trates them  in  a  colored  plate,  entitled  "  The  Black  List."  Another 
colored  plate,  called  "  The  White  List,"  represents  the  useful 
hawks,  which  it  is  not  desirable  to  kilL 

FuB-BBABINO  AlTIMALS 

Figures  gathered  by  the  Commission  during  the  past  year  indi- 
cate that  the  annual  raw  fur  crop  of  New  York  State  exceeds  in 
value  ?1,1T5,000.  This  representa  merely  the  price  paid  to  the 
trapper;  bj  the  time  the  furs  reach  the  user  many  additional 
hundreds  of  thousands  of  dollars  have  been  expended  in  this  im- 
portant industry. 

A  few  of  the  items  tabulated  in  the  report  are  250,000  skunk 
at  $3.50  per  skin,  or  a  total  of  $875,000;  300,000  muskrats  at 
eighty-two  cents  each,  or  $246,000 ;  3,000  red  fox  at  $13.  bringing 
$39,000,  and  2,000  mink  at  $6  each,  making  $12,000. 

"  The  above  facts,"  says  the  report,  "  all  emphasize  the  im- 
portance of  careful  attention  to  fur-bearing  animals  on  the  part  of 
the  Commission  and  the  legislature.  This  docs  not  mean  that  the 
legitimate  interest  of  the  sportsmen  in  taking  certain  animals  for 
sport  and  food  should  be  overlooked.  In  many  instances  the  laws 
regarding  certain  species  must  be  a  compromiee  between  the  sports- 
man and  the  trapper.  Sometimes  also  they  must  represent  a  com- 
promise between  the  trapper  and  the  farmer  as  in  the  case  of  the 
ubiquitous  skunk,  the  reason  for  whose  protection  is  better  under- 
stood in  the  light  of  an  annual  value  of  more  than  three-quarters 
of  a  million  dollars  for  his  raw  fur." 

Game  Census 
The  Commission  reports  that  its  game  census  system,  main- 
tained by  the  protectors  through  weekly  reports,  ia  not  only 
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accumulating  a  mass  of  information  of  great  Talue  to  the  Com- 
mission, but  is  developing  among  the  men  a  greater  power  of 
observation  and  a  better  knowledge  of  the  wild  life  of  their  dis- 
tricts. 

Dbbb 
"Special  attention  has  been  given  throughout  the  year  to  the 
number  of  deer  seen  by  the  protectors  as  they  have  gone  about  on 
their  regular  patrol  work.  The  game  census  was  started  in 
August,  1915,  and  accordingly  when  a  new  summary  of  deer 
statistics  was  made  on  July  1,  1918,  this  summary  gave  records 
for  approximately  three  years.  Every  deer  seen  hy  a  protector 
during  that  time  has  been  reported  on  cards  ruled  to  show  whether 
the  deer  was  one  whose  sex  was  not  determined,  whether  it  was  a 
buck,  a  doe  without  fawns  accompanying  it,  a  doe  whose  fawns 
were  seen  with  it,  or  whether  it  was  a  fawn. 

"  In  18,549  observations  it  was  possible  to  positively  determine 
the  sex  in  7,103  cases.  In  the  remainder,  the  deer  were  too  far 
away,  or  foliage  intervened,  or  the  bucks  were  not  in  horn  at  that 
season,  or  for  some  other  reason  sex  identification  was  impossibla 
"  These  7,103  observations  showed  2,530  bucks  and  4,573  does. 
This  is  a  proportion  of  more  than  one  buck  to  two  does.  Inas- 
much as  it  has  been  thoroughly  established  in  deer  parks  that  one 
buck  to  four  does  will  in  no  way  endanger  the  maintenance  of  the 
herd,  it  is  thus  clear  that  the  buck  law  in  New  York  State  is 
operating  in  the  interest  of  increased  numbers  of  these  animals. 

*'  During  the  last  year  the  secret  service  work  of  the  game  pro- 
tectors has  given  added  confirmation  of  the  fact  that  the  propor- 
tion of  bucks  to  does  is  thoroughly  satisfactory  on  biological 
grounds.  In  camps  that  operated  upon  the  plan  of  killing  practi- 
cally everything  that  tb^  saw,  the  sex  of  one  hundred  and  one 
deer  killed  was  forty-six  bucks,  forty-four  docs  and  eleven  fawns. 
Because  of  the  fact  that  the  hunters  at  these  camps  shot  at  every- 
thing they  saw  first  and  determined  the  sex  afterward  it  is  possible 
to  reach  no  other  conclusion  than  that  the  proportion  of  bucks  to 
does  in  those  places  was  thoroughly  adequate. 

"  Up  to  the  time  of  writing  this  report,  the  Commission  bad 
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made  settlements  with  Bome  of  those  violators  that  involTed  twenty- 
three  deer.  Of  these  twenty-three  deer,  nine  were  bucks,  twelve 
were  does  and  two  were  fawns.  The  settlements  were  based  upon 
a  large  number  of  affidavits  presenting  a  great  amount  of  corrobo- 
rative proof  showing  that  no  attempt  was  made  to  distinguiah 
between  a  buck  and  a  doe  until  after  it  was  dead  on  the  ground. 
This  kind  of  evidence  gives  the  strongest  sort  of  proof  that  the 
relative  proportion  of  sexes  in  the  deer  forests  is  entirely  satis- 
factory, whatever  may  be  said  about  the  desire  of  some  hunters 
to  observe  the  law. 

"  If  the  Deer  Law,  should  be  amended  so  that  hunters  may  take 
one  deer  of  either  sex,  the  Commission  is  firmly  convinced  that 
the  increased  slaughter  of  the  breeding  deer,  which  would  immedi- 
ately follow,  would  result  in  the  rapid  extermination  of  the  white 
tailed  deer  from  New  York  forests  in  fhe  same  way  that  its 
relatives,  the  elk  and  the  moose,  have  gone  before  it 

"  Reports  made  to  the  Commission  show  that  approximately 
37,000  men  hunt  deer  each  season.  A  careful  estimate  of  the 
total  number  of  deer  in  the  State,  district  by  district,  shows  that 
the  approximate  number  of  deer  in  the  State  is  60,000.  With 
87,000  men  hunting  50,000  deer  in  New  York  State,  each  year, 
under  a  law  which  would  permit  the  killing  of  either  sex,  the  only 
question  that  could  arise  would  be  that  of  the  number  of  seasons 
before  the  last  deer  would  be  gone," 

RuFFBn    G BOUSE 

A  very  serious  shortage  in  ruffed  grouse  throughout  the  State 
for  the  last  two  years,  caused  the  Commission  to  make  a  very 
careful  and  comprehensive  investigation  of  the  entire  grouse 
situation.  The  results  of  this  investigation  were  published  in  a 
special  bulletin.  The  study  showed  that  the  grouse  shortage  waa 
caused  primarily  by  natural  causes. 

"  The  Commission  found,"  the  report  says,  "  that  the  shortage 
in  grouse  existed  in  the  remote  sections  of  the  Adirondaclta  where 
the  birds  are  not  hunted  at  all.  It  was  accordingly  felt  that  the 
scarcity  was  due  more  to  predatory  animals  and  to  unfavorable 
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nesting  seasons  than  to  the  hunters  themselves.  In  fact,  it  was 
felt  that  hunting  was  one  of  the  minor  factors  in  the  decrease  of 
the  birds.  The  last  nesting  season  was  very  much  more  favorable 
than  the  three  that  preceded  it,  and  reports  of  game  protectors 
from  all  over  the  State  show  that  considerable  numbers  of  young 
birds  were  being  reared.  The  Commission  was  accordingly  guided 
by  all  of  these  facts  in  acting  upon  petitions  for  additional  pro- 
tection. An  order  was  issued  shortening  the  grouse  season  to  the 
month  of  October  alone  in  the  State  at  large,  and  to  the  single 
month  of  November  on  Long  Island,  This  permits  some  hunting 
and  enables  sportsmen  to  keep  their  dogs  in  training.  Inasmuch 
as  the  leaves  are  on  the  trees  during  October,  so  that  hunters  can- 
not kill  very  many  birds,  it  also  very  materially  increases  the 
protection  given  to  grouse  and  allows  the  larger  proportion  of 
them  to  be  left  for  the  brood  stock  next  spring." 

Rbpobts  fbom  Huitters  on  Gaue  Killed 
The  Commission  states  that  the  increased  number  of  hunters  in 
all  parts  of  the  State  have  year  by  year  increased  the  difficulty 
of  maintaining  sufficient  game  and  have  made  it  necessary  to 
obtain  the  most  accurate  data  regarding  game  conditions.  It  has 
been  realized  for  several  years  that  one  of  the  most  important 
details  to  be  ascertained  ia  that  concerning  the  amount  of  game 
actually  killed.  With  this  information  in  hand,  it  will  be  readily 
possible  to  determine  by  the  amount  of  game  killed  each  year 
whether  a  given  species  is  going  up  or  down.  To  accomplish  this 
the  Commission  has  had  printed  on  the  back  of  the  stub  of  each 
hunting  license,  for  the  year  1919,  a  blank  form  upon  which  every 
applicant  for  a  license  is  required  to  state  the  number  of  birds 
and  quadrupeds  that  he  has  killed  under  his  1918  license,  giving 
the  information  to  the  best  of  his  recollection.  All  of  this  informa- 
tion will  then  be  returned  to  the  Commission  with  the  license  stulra 
at  the  end  of  the  year. 

With  the  license  the  licensee  will  receive  a  small  tally  card 
upon  which  he  can  record  the  birds  and  quadrupeds  that  he  has 
killed  under  his  1919  license  as  a  basis  for  his  report  in  ,1920. 
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The  license  and  tally  card  will  be  delivered  to  the  licensee  in  a 
strong  manila  envelope. 

Thia  aystem  will  give  the  Conuniseion  practically  complete 
information  regniding  the  killing  of  game  birds  and  fur-bearing 
nnimala,  since  the  number  of  licensees  who  do  not  take  out  licenses 
the  following  year  ia  very  small  in  proportion  to  the  total  number. 

The  Commisaion  has  already  received  requesta  from  other 
States  for  full  details  regarding  this  ^atem  and  understands  that 
this  method  will  shortly  be  adopted  in  a  number  of  the  more 
progressive  States. 

BeOISTKATIOIT  07  GuiD£8 

The  Commission  presents  to  the  Legislature  the  question  of  the 
r^atration  of  guides  throughout  the  Adirondacta  under  the 
system  that  has  been  so  auccessful  in  Maine,  Canada  and  some  of 
the  western  States.  Such  a  re^stration,  the  Commisaion  believes, 
would  have  a  number  of  beneficial  results,  among  which  the  most 
important  are  undoubtedly  better  protection  of  the  forests  and 
game,  and  an  increase  of  the  convenience  with  which  vacationists 
may  make  use  of  the  wooda. 

"  Only  those  men  should  be  registered,"  the  report  says,  "who 
are  thoroughly  competent  in  woodcraft,  and  well  versed  in  the 
knowledge  of  fish  and  game.  This,  of  course,  would  not  prevent 
a  man  not  registered  from  gniding,  but  would  result  in  the  vaca- 
tionists choosing,  in  most  instances,  the  registered  guides  whom 
they  would  know  to  be  competent. 

"  The  Coimnisaion  is  convinced  by  the  intensive  work  it  has 
been  doing  <»i  deer  law  violations  that  the  hunters  themselves, 
who  come  into  the  woods  from  other  parts  of  the  State,  are  respon- 
sible in  a  considerable  measure  for  the  violation  of  the  law  by 
the  men  whom  they  employ.  Evidence  has  come  to  the  Coraniis- 
aion  that  many  of  these  hunters  insist,  in  advance,  upon  a  dog 
being  provided,  or  upon  hunting  for  does  as  well  as  bucks,  and 
expect  their  guides  to  carry  out  their  wishes.  If  the  guides  should 
be  registered  and  be  clothed  with  some  legal  authority,  as  they 
are  in  the  State  of  Maine,  and  be  subject  further  to  the  forfeiture 
of  their  r^istration  certificate  if  they  violate,  or  permit  their 
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party  to  violate  the  law,  tbe  guides  would  then  be  in  a  much 
better  position,  as  a  daas,  to  take  an  independent  attitude  with 
those  who  do  not  wish  to  observe  the  law. 

"  The  Commission  believes  that  no  fee  should  be  charged,  but 
that  registration  certificates  and  badges  should  be  furnished  with- 
out charge  to  men  who  comply  with  the  regulations  and  show 
to  the  satisfaction  of  the  Commission  that  they  are  competent 
guides.  A  list  of  such  guides  should  then  be  published  aud  revised 
at  frequent  intervals.  Such  a  list  "widely  circulated  through  all 
available  channels  would  make  it  very  easy  for  prospective  vaca- 
tionists to  get  in  touch  with  experienced  guides  in  advance  of  the 
trips  to  the  woods.  This  would  be  a  satisfactory  arrangement 
on  the  part  of  both  the  guides  and  the  vacationists. 

"  The  Commission  is  presenting  the  matter  to  the  Legislature 
this  year  in  tiie  hope  that  it  will  be  fully  discussed,  not  only  in 
the  legislature,  but  also  in  the  northern  counties  affected,  and 
that  auch  action  will  ultimately  be  taken  as  appears  wise." 

BuBZAU  OP  llTLiVO  FlSHEBIEB 

Receipts  for  the  licensing  of  nets  and  setlines  for  the  fiscal  year 
were  $22,193.70,  which,  in  spite  of  special  concessions  by  the 
Commission  for  the  purpose  of  increasing  food  production,  was 
an  increaae  over  the  preceding  year  of  $2,291.47. 

The  Legislature  at  its  last  session  extended  the  jurisdiction  of 
the  Commission  over  the  Hudson  river  to  its  mouth.  This  made 
it  possible  for  the  Commission  to  issue  an  order  requiring  the 
lifting  of  shad  nets  between  Friday  night  and  Monday  morning, 
in  order  that  the  fiah  might  have  an  opportunity  to  reach  their 
spawning  grounds.  Shad  will  of  course  never  come  back  to  the 
river  unless  a  sufficient  number  of  fish  have  opportunity  to  spawn 
each  year.  With  the  river  filled  with  nets  from  its  mouth  to  the 
spawning  grounds,  there  is  small  wonder  that  the  quantity  of 
fish  baa  been  decreasing  each  year.  The  lifting  of  nets  during 
a  part  of  the  week  should  help  to  correct  thia 
Stats  Ddt;  Bm.— Vol.  18        SS 
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BcEEATJ  OF  MaRIRB  FiSHEBIES 

The  recdpts  of  the  Bureau  of  Marine  Fisheries  for  rentals, 
taxes,  penalties,  license  fees,  sanitary  certificates  and  miscellaneous 
sources  for  the  fiscal  year  ending  June  30,  191S,  were  $23,747.70. 

During  this  period  leases  were  executed  for  435  acres;  153 
sanitary  certificates  for  sbellBsb  grounds,  covering  2,939  acres, 
were  issued;  68  menhaden  fishing,  lobster  and  food  fish  licenses 
were  issued.  These  licenses  represent  a  total  tonnage  of  1,692 
tons.  At  the  close  of  the  year  234  leases,  covering  12,276.8  acres, 
622  franchises,  covering  13,570.6  acres,  were  in  force,  making  a 
total  of  25,847.4  acres  under  lease  and  franchise. 

Applications  in  a  new  area  opened  up  by  the  Commission  in 
Staten  Island  Sound  for  the  cultivation  of  shellfish,  covering  955 
acres,  have  been  received  and  filed  for  leasing. 

JuRiBDicTiOK  Over  Tidal  Watees 
The  Commission  again  calls  the  attention  of  the  Legislature  to 
the  importance  of  extending  its  jurisdiction  over  all  waters  of  the 
marine  district.  "At  present,"  says  the  report,  "  no  regulation 
of  any  sort  is  maintained  over  most  of  these  waters,  with  the 
result  that  immature  fish  are  taken  in  large  numbers  and  fish  are 
taken  on  spawning  grounds  when  it  would  be,  at  times,  desirable 
to  protect  them.  If  the  Commission  should  have  jurisdiction  over 
these  waters,  it  would  be  possible  by  regulating  the  size  of  the  mesh 
of  nets  and  by  some  other  simple  regulations  to  introduce  a  protec- 
tion that  is  very  greatly  needed  if  the  coastal  waters  of  New 
York  State  are  to  furnish  fish  food  in  the  greatest  abundance.  It 
is  certainly  logical  that,  if  the  State  operates  a  hatchery  for  the 
production  of  marine  fishes,  as  it  now  does  at  Cold  Spring  Harbor, 
if  field  stations  for  the  taking  of  eggs  from  marine  species  are 
established  as  recommended  in  this  report,  and  if  increased 
emphasis  is  to  be  placed  upon  increasing  the  fishing  in  the  marine 
district,  a  corresponding  step  of  adequate  protection,  at  proper 
times,  should  now  be  taken.  As  the  Conuniasion  pointed  out  a 
year  ago,  until  such  regulation  is  put  into  effect,  the  marie  fish- 
eries will  continue  to  be  the  weakest  link  in  the  State's  entire 
scheme  of  Conservation." 
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BUBEAC  OP  FiflH  CdLTUHE 

The  report  shows  that  an  increased  production  of  the  food 
fishes,  as  distinguished  from  such  game  species  as  the  trouts  and 
the  basses,  has  been  one  of  the  principal  objects  of  the  year's  work. 

During  the  last  year  a  very  careful  study  has  been  made  of  the 
State's  hatcheries,  and  of  such  improvements  to  their  physical 
condition  and  equipment  as  are  necessary  for  their  maximum 
production.  The  desirability  of  field  stations  for  the  collection 
of  the  eggs  of  many  species  of  fishes,  for  the  hatching  of  certain 
of  them  that  have  short  periods  of  incubation  in  the  spring,  and 
for  the  rearing  of  some  of  them  to  fingerling  size,  is  recommended 
as  the  result  of  the  con^ant  study  that  has  been  given  to  methods 
for  the  improvement  of  fish  cultural  work. 

Fish  cultural  methods  at  the  hatcheries  have  been  given  the 
same  careful  attention  that  the  physical  condition  of  the  plants 
themselves  have  received.  Experiments  were  made  with  various 
foods  in  an  effort  to  reduce  the  costs  of  rearing  fish.  New  foods 
were  found  which  are  entirely  successful  and  will  effect  material 
economy  in  succeeding  years. 

The  policy  of  producing  more  and  larger  fingerling  trout  has 
been  continued.  On  the  other  hand,  rearing  shad  to  fingerUng 
size  has  been  discontinued,  as  it  has  been  proved  that  shad  fry 
cannot  be  successfully  raised  to  fingerling  size  in  the  compara- 
tively small  hatchery  ponds,  and  that  far  better  results  will  be 
arrived  at  by  planting  the  fry  on  natural  spawning  grounds  in 
the  Hudson  river. 

Similarly,  "  the  propagation  of  certain  species  of  fish,  such  as 
the  Adirondack  froatfish  and  the  tulibee,  which  have  heretofore 
been  propagated  in  large  numbers,  but  which  can  not  be  taken  by 
angling  in  the  waters  to  which  they  have  been  returned,  has  been 
totally  unprofitabla  They  will  not  take  the  hook,  and  to  fish  for 
them  by  any  other  method  in  the  Adirondack  lakes  that  contain 
trout,  is  both  unwise  and  unlawful.  Their  propagation  has 
accordingly  been  discontinued." 

During  the  calendar  year  just  ended,  a  total  of  396,319,251 
fish  were  distributed. 
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Tbawsfoemiko  Abardored  Ga.sa.js  Irto  Hatchbrt  Ponds 

"  Probably  no  fifih  cultural  work  of  tbe  Commission  in  recent 
yeare  promises  to  equal  the  conversion  of  the  old  Erie  and  Cham- 
plain  canals  into  ponds  for  the  propagation  of  some  of  the  warm 
water  food  and  game  fishes.  The  b^inning  of  this  project  vas 
made  possible  l^  an  act  of  the  last  L^islatnre  appropriating 
$10,000  for  tbe  porpose.  This  monc^  baa  been  expended  in  tbe 
construction  of  five  ponds  in  tbe  old  Erie  canal  between  Fort 
Hunter  and  Amsterdam,  and  an  equal  number  of  ponds  in  tbe 
old  CSiamplain  canal  between  Scbuylerville  and  Coveville. 

"  The  length  of  canals  used  at  each  place  ia  about  four  miles. 
Altogether  tbe  pond  culture  area  thus  made  available  is  more  than 
fifteen  times  as  great  as  all  of  the  area  at  the  State  hatcheries 
and  is  in  excess  of  the  pond  culture  area  of  all  the  hatcheries  of 
the  United  States  Bureau  of  Fisheries. 

"  When  it  is  considered  that  to  build  a  pond  cultural  station  of 
the  usual  type  costs  from  $25,000  to  $50,000,  whereas  the  canal 
ponds  have  cost  only  $10,000,  for  fifteen  times  the  area  of  all  tbe 
ponds  at  the  State  hatcheries,  it  is  plain  that  this  use  of  canals 
is  in  tbe  interest  of  economy  as  well  as  enlarged  production. 

"  Furthermore,  the  canals  have  distinct  advantages  over  tbe 
small  hatchery  ponds.  In  the  first  place,  the  very  large  extent  of 
the  canal  ponds  makes  it  possible  for  certain  species  of  fish,  that 
cannot  be  propagated  in  close  confinement,  to  be  spread  out  over 
a  wide  area,  thus  reducing  their  cannibalistic  tendencies. 

"  In  the  second  place,  tbe  large  area  of  the  canal  ponds  pro- 
vides a  natural  food  supply  in  tbe  form  of  minute  aquatic  life 
upon  which  the  wnall  fry  and  fingerlings  feed.  This  reduces  the 
necessity  for  mudi  artificial  feeding  and  produces  a  more  hardy 
crop  of  fish. 

"  The  fish  raised  in  the  canal  ponds  this  year  were  bullheads, 
small  mouth  and  large  mouth  bass,  and  yellow  perch.  Although 
this  first  year  was  somewhat  in  the  nature  of  an  experiment,  the 
results  were  very  gratLfyiug. 

"  Next  spring  it  is  planned  to  stock  to  its  capacity  every  section 
of  the  canal  ponds,  some  with  bullheads,  others  with  laige  month 
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black  bass,  small  raouth  black  bass,  blne-gilled  bream  and  yellow 
perch.  It  may  also  be  possible  to  ose  some  of  the  ponds  for  the 
rearing  to  fingerling  size  of  such  fish  as  the  pikepercb,  for  which 
heretofore  no  rearing  facilities  existed.  When  the  construction 
is  completed  and  the  various  details  worked  out,  Eucb  as  proper 
Euperrision  and  possibly  some  feeding,  the  canals  will  take  their 
place  as  one  of  the  most  important  factors  in  the  State's  syst^n  of 
fish  cttltnre." 

StBEAU  fiTDDT 

The  work  of  studying  the  streams  of  the  State,  in  order  that 
proper  working  plans  lor  their  ^stematic  stocking  may  be  devel- 
oped, has  continued  throDghont  the  year.  The  work  was  instituted 
in  1915. 

As  a  first  step,  Oneida  county  was  studied  by  Dr.  Wilbert  A. 
Clemens  of  the  University  of  Toronto  and  an  assistant  in  the 
summer  of  1916. 

In  Septranber,  1918,  the  Commis^on  entered  the  report  mi 
Oneida  county  at  the  Annual  Convention  of  the  American  Fish- 
eries Society  in  a  competition  for  the  best  biolc^ical  investigation 
applied  to  problems  of  fish  culture.  The  report  of  the  committee 
on  awnrds  stated  that  the  committee  felt  that  the  scientific  study  of 
stream  conditions,  as  a  basis  for  proper  planting  of  hatchery  pro- 
ducts, is  a  work  so  unique  in  fish  culture  and  so  worthy  of  the  com- 
mendation of  the  society  that  it  had  decided  to  award  special 
honorable  mention  to  the  New  York  State  Conservation  Commis- 
sion for  its  "  Working  Plans  for  Increasing  Fish  Production  in 
the  Streams  of  Oneida  County." 

During  the  past  summer  a  similar  survey  was  made  of  Tomp- 
kins county  by  Prof.  G.  C.  Embody  of  Cornell  University,  assisted 
by  one  of  his  students,  and  a  full  report  on  that  county  is  in  the 
course  of  preparation.  Efforts  were  made  to  obtain  men  qualified 
to  make  surveys  in  other  counties,  but  they  were  found  to  be 
practically  unobtainabla  The  training  required  for  this  work 
is  possessed  hj  very  few  men  and  those  who  might  otherwise  have 
been  obtained  were  engaged  in  war  work.  It  is  hoped  that  arrange- 
ments may  be  made  during  the  next  season  to  undertake  surveys 
of  the  waters  of  other  counties. 
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So  far  onl^  the  rmming  streams  have  heen  covered,  because  of 
the  long  time  and  special  equipment  necessary  for  lakes.  It  ia 
desirable  to  undertake  this  work  on  the  lakes  as  rapidly  aa  po&- 
eible,  for  the  purpose  of  making  them  most  productive  of  the 
species  of  fish  best  suited  to  them. 

Thb  Fobest  Pkesskvk 

The  Comraisison  reports  that  use  of  the  Forest  Preserre  for 
camping  and  vacation  purposes  has  been  as  extensive  as  could  be 
expected  under  war  conditions. 

During  the  past  year  more  than  100  signs,  of  standard  design, 
have  been  placed  to  mark  the  various  trails  to  mountain  stations 
and  of  general  travel  in  the  woods.  This  work  will  be  further 
continued,  together  with  that  of  cleaning  the  trails  and  making 
them  more  useful. 

Timber  stealing  from  State  land  has  ceased,  the  total  value  of 
the  timber  cut  last  year  being  only  $152.19  —  with  the  exception 
of  one  case  which  is  in  litigation  as  to  title.  Illegal  occupancy  of 
State  land  is  also  a  thing  of  the  past,  the  only  remaining  cases 
being  a  few  that  are  in  the  hands  of  the  Attorney-General  or  await- 
ing the  determinatioD  of  boundary  lines. 

New  State  Hiohwat 

There  was  approved  by  the  public  at  the  last  election  a  propo- 
sition to  amend  article  7  of  section  7  of  the  Constitution  in  order 
to  permit  the  construction  of  a  State  highway  across  State  land 
that  lies  between  Old  Forge  and  Saranac  Lake,  running  by  way 
of  Blue  Mountain  Lake.  The  Commission  was  active  in  urging 
the  approval  of  this  proposition. 

When  this  road  is  constructed  it  will  open  the  heart  of  the 
Adirondacks  to  the  gateway  of  the  southwest.  There  has  recently 
been  completed  by  the  State  Department  a  State  highway  from 
Little  Tupper  Lake  to  the  Franklin  county  highway  to  Big  Tupper 
Lake.  This  makes  it  possible  to  go  from  the  southeast  to  the 
heart  of  the  Adirondacks  in  far  less  time  and  with  shorter  mileage 
than  heretofore.     The  new  read  from  the  southwest  will  join 
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the  present  road  from  the  southeast  at  Long  Lake  and  people  can 
travel  over  the  new  highway  to  Tupper  Lake  from  eithw  direction. 

AcQuiaiTioH  OF  AnniTroNAi,  Lakd 
The  report  shows  that  large  progress  has  been  made  in  the 
direction  of  additions  to  the  Forest  Preserve  under  the  terms  of 
the  bond  issue.  Of  470,085  acres  that  have  been  offered  for  sale 
to  the  State  during  the  last  fifteen  months,  90  per  cent  have  already 
been  examined  and  appraised  hj  the  Commission's  foresters.  The 
Commission  has  agreed  with  the  owners  as  to  price  on  176,214 
acres.  The  Commissioners  of  the  Land  Office  have  approved  the 
purchase  of  159,855  acres  for  considerations  aggregating  $932,- 
287.62  —  an  average  of  $5.83  per  acre. 

In  addition,  the  Commissioners  of  the  Land  Office  have 
approved  the  appropriation  of  18,635  acres,  making  the  total 
increase  in  area  of  the  Forest  Preserve,  when  the  final  steps  are 
completed,  178,428  acres.  This,  with  the  present  acreage  of 
1,812,598,  gives  a  total  of  nearly  2,000,000  acres. 

A  table  accompanying  the  report  shows  that  of  the  total  area 
purchased  and  appropriated,  153,709  acres  are  in  the  Adirondacks 
and  24,719  acres  in  the  Catskills. 

Pbothctimo  Lake  Geokoe  Iblandb 
The  work  of  protecting  the  shores  of  the  State-owned  islands  in 
Lake  George  from  damage  caused  by  waves  and  ice,  which  was 
begun  in  1017,  has  been  continued  throu^out  1918,  according  to 
the  report.  A  portion  of  the  work  was  effectively  accomplished 
on  the  ice  during  the  latter  part  of  the  winter  of  1917-18,  and 
this  work  was  continued  through  the  summer  after  the  ice  dis- 
appeared. Stone  was  moved  on  the  ice  in  winter,  and  placed  in 
position,  at  a  cost  of  thirty-five  cents  a  ton,  which  is  phenomenally 
low.  The  importance  of  this  work  to  protect  the  most  used  camp 
sites  in  the  entire  Forest  Preserve  can  hardly  be  over-estimated, 
for  if  the  shores  of  these  islands  are  not  protected  now  it  is  only 
a  question  of  time  before  the  larger  islands  will  be  seriously 
damaged  and  the  amaller  islands  entirely  washed  away. 
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The  need  for  an  accurate  map  of  the  islands  of  Lake  Gteoi^  baa 
long  been  felt.  The  Commission  has  been  unable  to  find  any 
map  on  a  sufficiently  large  scale  to  give  accurate  information  such 
as  is  needed  to  name  the  different  islands  with  suffident  definite- 
nees  that  there  may  be  no  misunderstanding,  and  to  plan  the  work 
of  protection  in  a  systematic  manner.  To  meet  this  need,  a  survey 
was  practically  completed  during  the  year,  and  accurate  maps 
were  prepared  showing  the  shape,  size  and  relative  location  of 
each  island.  From  the  data  thus  obtained  a  large  scale  map  of 
the  entire  lake  will  be  prepared  later. 

Befobbsiiitq 

The  Commission  reports  that  a  new  high  record  has  heen  made 
in  the  number  of  acres  of  denuded  forest  land  planted  this  year 
with  trees  from  State  nurseries.  That  this  has  been  possible 
under  the  handicaps  that  existed  this  year  is  a  cause  for  much 
gratification  and  indicates  that  under  normal  conditions  great 
strides  can  be  made  in  returning  tree  growth  to, denuded  State 
land  during  the  next  few  years.  Some  of  this  work  was  done  by 
women  who  worked  in  the  planting  gangs.  It  has  been  found 
that  the  work  is  well  suited  to  them  and  that  they  are  thorou^ly 
efficient  in  it.  The  total  number  of  acres  of  State  land  reforested 
was  4,213  as  compared  with  4,059  acres  in  the  heat  preceding  year. 
The  total  number  of  trees  planted  upon  this  area  was  4,213,000. 

State  institutions  have  also  been  supplied  with  trees  without 
charge,  at  heretofore,  and  private  landowners  at  coat  of  production. 

Whitb  Finb  Busteb  Bust 
Work  of  eradicating  the  white  pine  blister  rust  has  been  ener- 
getically carried  on  throughout  the  year  in  co-operation  with  the 
United  States  Bureau  of  Plant  Industry,  until  it  is  now  believed 
that  it  can  be  controlled  locally  in  sections  where  white  pine  is  of 
commercial  importance.  This  has  been  done,  as  heretofore,  by 
the  removal  of  all  currant  and  gooseberry  bushes  on  which  the 
blister  rust  is  dependent  in  part  for  its  propagation.  Women 
have  been  successfully  used  in  this  work  during  the  past  year,  as 
in  the  work  of  reforestation. 
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F0BX8T  FiBXa 

The  report  points  oat  that  seaeonB  of  particularly  bad  forest  fires, 
accompanied  by  nnngually  heavy  losses,  have  occurred  in  New 
York  State  at  regular  intervals  of  four  or  five  years,  up  to  and 
including  1913.  The  years  1899,  1903,  1908  and  1913  were 
notable.  The  regularity  of  the  cycle  led  to  the  expectation  of  a 
bad  season  in  1918 ;  but  while  there  were  periods  of  prolonged  dry 
weather  in  the  early  spring  and  late  summer  of  this  year,  the  fire 
damage  within  die  Adirondack  and  Catakill  fire  towns  was  kept 
down  to  only  a  small  percentage  of  that  suffered  in  1913. 

Although  a  large  number  of  fires,  398,  were  reported,  they  were 
restricted  to  an  average  area  of  only  181^  acres.  Only  10  acres 
of  virgin  timber  weia  bnmed,  the  rest  being  braah  or  denuded  or 
waste  land.  The  report  shows  that  about  26  per  cent  of  the 
total  number  of  fires  was  caused  by  locomotives,  and  the  Com- 
mission is  therefore  vigorously  opposing  the  request  of  the  New 
York  Central  Railroad  for  relief  from  the  order  requiring  the  use 
of  oil-burning  locomotives  on  the  Adirondack  lines. 

Smokers  caused  the  second  largest  number  of  fires  and  burned 
about  one-third  of  the  total  acreage.  The  Conunission's  campaign 
of  education,  added  to  daring  the  past  year  by  large  signs  near 
much  traveled  motor  roads,  should  render  assistance  in  this  regard. 

Fourteen  new  steel  fire  observation  towers,  with  glass  enclosed 
observation  room,  were  purchased  during  the  year  for  stations  in 
the  mountain  regions.  Of  the  fifty-two  observation  stations  main- 
tained by  the  Commission,  thirty-six  are  now  equipped  with  these 
modem  steel  towers. 

FiBB  Pbotbction  on  Long  Island 
So  successful  has  the  Commission's  method  of  detecting  fires 
proved  in  the  Adirondacks  and  Catskills,  that  it  has  been  extended 
during  the  year  to  Long  Island.  Fish  and  game  clubs  and  land 
owners  co-operated  in  providing  funds  for  the  purchase '  and 
erection  of  two  observation  towers.  These  will  protect  the  central 
and  eastern  portions  of  Long  Island,  which  have  suffered  severely 
from  forest  fires  in  past  years. 
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"  The  establiBhment  of  a  fire  protective  syBtem  on  Long  iBland," 
eaya  the  report,  "  marks  the  l3egiimmg  of  expansion  of  the  acope 
of  our  work  to  include  all  the  important  forest  areas  of  the  State. 
This  work  should  be  continued  on  Long  Island,  and  attention 
bhould  also  be  given  to  the  problems  presented  in  the  forested  areas 
of  Orange  county.  There  is  an  excellent  opportunity  there  for  the 
development  of  a  co-operative  fire  protective  arrangement  with 
the  State  of  New  Jersey  and  the  United  States  Forest  Service 
under  the  Weeks  Law," 

DiviBiopr  OF  Sakatosa  Spkings 

The  Commission  reports  that  the  springs  upon  the  State  Beser- 
vation  at  Saratoga  were  never  in  better  eondititm.  All  of  them  are 
flowing  naturally,  either  as  surface  or  underground  springs, 
according  to  their  characteristics,  and  every  one  exhibits  full 
mineralization  and  carbonation.  In  fact,  some  of  the  springs  are 
stronger  in  mineralization  than  any  previous  records  have 
indicated. 

Although  the  summer  of  1918  was  universally  reported  to  have 
been  a  poor  one  at  all  watering  places,  the  Commission's  report 
shows  that  "  the  number  of  bath  house  treatments  at  the  Reserva- 
tion during  the  year  (up  to  December  16,  1918)  amoimted  to 
23,305,  whereas  in  1917  th^  were  21,959.  Moreover,  in  191T, 
21,959  treatments  were  given  at  three  bath  houses,  hut  in  1918  the 
High  Rock  bath  house  was  discontinued  because  of  its  poor  con- 
dition. This  meant  that  the  increased  volume  of  business  in  191S 
was  handled  at  two  bath  houses  instead  of  three.  Their  facilities 
were  taxed  to  the  utmost  and  it  became  more  and  more  apparent 
that  more  accommodation  for  this  sort  of  business  must  be  pro- 
vided immediately  if  the  Reservation  is  to  provide  for  the  con- 
stantly increasing  number  of  patients  who  come  to  it  each  summer 
for  treatment. 

''  When  it  became  apparent  during  the  last  summer  that  imme- 
diate steps  must  be  taken  to  meet  the  volume  of  business  which 
might  be  expected  in  1919,  it  was  found  possible  for  the  Commis- 
sion to  secure  the  Woodcraftsman  building,  as  an  additional  bath 
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boase.  This  ie  now  being  remodeled  into  a  bath  house  which  will 
be  superior  in  ereiy  respect  to  eitber  of  the  batb  houses  on  the 
State  Beservation. 

"  This  new  batb  house,  however,  does  not  mean  that  the  State 
should  delay  the  erection  of  a  suitable  bath  bouse  that  will  be 
appropriate  for  the  Empire  State  and  comparable  with  buildings  at 
the  great  Spas  of  Europe.  Such  a  bath  house  and  drink  hall  will 
be  more  than  ever  a  necessity  now  that  the  war  is  over  and  the 
country  settles  again  into  its  normal  course.  The  Commission 
accordingly  recommends  that  this  subject  be  taken  up  by  the  Legis- 
lature and  that  funds,  at  least  for  the  start  of  the  work  during  the 
coming  year,  be  made  available  for  that  purpose." 


In  the  Matter  of  the  Application  of  the  Spsiho  Bboos  Wateb 
Company  for  Approval  of  Additional  Water  Supply 
Water  Supply  Application  No.  241 

(Decided  Juiuiry  24,  1919) 

Fluu  proposed  for  Increased  water  supply  held  to  be  justified  by  public 
necessity. 

Application  In  behalf  of  and  in  the  name  of  Spring  Brook  Wat^ 
Company  was  itled  with  tin  CommiBEion  for  the  approval  of  the  projeut 
of  that  company  for  securing  additional  sources  of  water  supply.  Upon 
the  report  of  an  engineer  of  the  CanuniagJon  and  a  public  hearing  held  on 
said  application  and  upon  the  petition,  maps,  and  plans  submitted  and 
upon  the  facts  adduced  thereat,  h£ld,  that  the  application  baaed  upon  the 
plana  proposed  was  juatifled  by  public  necessity.  The  Spring  Brook 
Water  Company  has  drilled  a  well  on  its  premises  in  the  village  of 
Hudson  Folia  and  permisaion  ia  sought  to  utilize  this  well  as  an  additional 
source  of  water  supply  for  the  customera  of  the  company  in  Hudson 
Folia  and  adjacent  territory,  the  water  from  the  well  to  be  pumped  into 
the  eziating  distribution  reservoir  and  thence  discharged  into  the  existing 
distribution  system.    Application  granted  with  certain  restrictions. 

B.  G.  Higley,  acting  on  behalf  and  in  the  name  of  the  Spring 
Brook  Water  Company,  of  which  he  is  the  president,  on  Decem- 
ber 3,  1918,  filed  an  application  with  the  Conservation  Commis- 
sion for  approval  of  the  project  of  that  company  for  acquiring  an 
additional  source  of  water  supply.     On  January  7,  1919,  the 
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Commiasion  caused  the  site  of  the  proposed  source  of  water  sup- 
ply to  be  inspected  by  one  of  its  engineers. 

After  due  notice  published  in  the  Hudson  Falls  Herald  a 
hearing  was  held  on  this  applicatitm  in  the  office  of  the  Ccm- 
servatiou  Commission  in  the  city  of  Albany  on  Decemb^  30, 
1918,  at  two  o'clock  in  tiie  afternoon.  At  this  hearing  the  Oom- 
mission  considered  the  petition,  maps  and  plans  submitted,  exam- 
ined witnesses  and  heard  arguments  in  favor  of  the  project,  as 
shown  by  the  minutes.  No  objections  were  filed  and  no  one 
appeared  in  opposition.  The  petitioner  was  represented  by 
B.  G.  Higley,  president  of  the  Spring  Brook  Water  Company. 

This  company  has  drilled  a  well  on  its  premises  in  the  village 
of  Hudson  Falls,  and  permission  is  sought  to  utilize  this  well  as 
an  additional  source  of  water  supply  for  its  customers  in  the 
village  of  Hudson  Falls  and  adjacent  territory.  Water  from 
this  well  will  be  pumped  into  the  existing  distributioiL  reservoir 
and  from  there  discharged  into  the  existing  distribution  system. 

After  due  study  of  the  petition  and  its  exhibits,  the  evidence 
and  arguments  given  at  the  hearing  and  the  report  of  the  engi- 
neers of  the  Commission  on  this  application,  it  was  decided  as 
follows : 

By  thk  Commissioit. —  The  Spring  Brook  Water  Company  is 
a  domestic  corporation,  organized  in  1888  under  the  provisions 
of  the  Transportation  Corporations  Law.  This  company  has  since 
1889  been  supplying  water  for  public  purposes  and  domestic  use 
to  the  inhabitants  of  the  village  of  Hudson  Falls  and  adjacent 
parts  of  the  towns  of  Fort  Edward  and  Queensbury, 

The  present  population  of  the  village  of  Hudson  Falls  is  esti- 
mated at  6,500  and  the  officials  of  the  company  eetimate  Ihat 
they  are  now  supplying  water  to  a  total  population  of  approxi- 
mately 7,500. 

As  shown  by  the  financial  statement  filed  with  its  petition,  the 
Spring  Brook  Water  Company  has  assets  amoimting  to  $265,- 
017.79  and  has  outstanding  capital  stock  to  the  amount  of  $30,000 
and  bonds  to  the  amount  of  $200,000. 

The  present  water  supply  of  this  company  is  derived  in  part 
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from  Cold  brook,  a  stream  which  flowB  in  a  southerly  direction 
into  the  Hudson  river  practically  along  the  Warren-Washington 
coun^  boundary  line,  and  in  part  from  springs  which  issue  from 
the  foot  of  a  high  bank,  on  the  top  of  which  is  located  the  Glens 
Fella  feeder  of  the  Champlain  canal.  It  also  appears  probable 
that  a  part  of  the  present  supply  consistB  of  seepage  from  this 
canal  feeder.  Water  from  these  sources  is  collected  in  a  system 
of  four  reservoirs  having  an  aggr^ate  capacity  of  10,000,000 
gallona  From  the  lower  reservoir  it  is  pumped  into  a  steel 
standpipe  126  feet  high,  located  in  the  central  part  of  the  village 
and  having  a  capacity  of  229,000  gallons.  IVom  here  it  is  dis- 
tributed to  consumers  throu^  a  distribution  system  containing 
about  fifteen  miles  of  cast-iron  pipe  from  four  inches  to  twelve 
inches  in  diameter. 

On  various  occasions,  particularhf  in  mid-winter  when  the  sur- 
face supply  is  frozen  up,  and  daring  protracted  droughts  in  sum- 
mer wheat  the  demands  on  the  r^stem  for  irrigating  purposes  are 
especially  heavy,  the  quantity  of  water  available  in  the  reservoirs 
of  this  company  has  become  so  low  as  to  cause  considerable 
anxiety  on  flie  part  of  the  officials  of  the  company  and  the  cmi- 
Bumera  in  the  village.  The  company  has  never  been  unable  to 
supply  its  domestic  consumers,  though  at  times  it  has  been  obliged 
to  restrict  the  supply  to  the  mills  and  factories.  The  yield  of 
the  present  sources  of  supply  varies  considerably,  but  at  times  it 
falls  as  low  as  600,000  gallons  per  day.  The  quality  of  the 
present  supply  appears  to  be  reasonably  good,  but  not  entirely 
satisfactory  for  domestic  purposes  without  sterilization.  All 
water  now  used,  however,  is  sterilized  with  liquid  chlorine  before 
being  delivered  to  consumers. 

The  average  annual  consumption  is  estimated  at  703,000  gal- 
lona per  day,  but  the  average  consumption  for  the  month  of 
November,  1918,  was  720,000  gallons  per  day.  It  is  estimated 
by  the  water  company  officials  that  about  40  per  cent  of  the  total 
supply  is  used  ly  mills  and  factories  in  the  village  and  that  about 
60  per  cent  represents  domestic  consumption.  Though  the  pre*- 
eat  water  sap^Jy  has  never  completely  failed,  the  reduced  supply 
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and  the  depletion  of  the  reservoirs  at  times  materially  increase 
the  fire  hazard  in  the  village. 

To  increase  its  available  water  sapplj  the  Spring  Brook  Water 
Company,  on  November  28,  1916,  filed  an  application  with  this 
Commission  for  approval  of  a  new  source  of  supply  from  Walling 
brook,  which  flows  from  on  extensive  sandy  plain  lying  a  short 
distance  easterly  from  the  village.  It  was  estimated  in  this  appli- 
cation that  from  200,000  to  300,000  gallons  of  water  per  day 
could  be  obtained  from  this  source.  This  application  was 
approved  February  28,  1917.  Owing,  however,  to  the  relatively 
high  cost  of  construction  and  the  rapidly  rising  cost  of  labor  and 
materials,  the  company  has  not  yet  been  able  to  develop  this 
source  of  supply.  The  present  application  contemplates  the  use 
of  water  from  the  aforesaid  well  as  an  emergency  water  supply 
during  the  presient  winter  and  until  the  Walling  brook  supply 
can  be  developed. 

At  a  meeting  of  the  board  of  directors  of  the  Spring  Brook 
Water  Company  held  December  14,  1918,  the  project  of  acquir- 
ing the  proposed  well  supply  was  formally  adopted  and  the  presi- 
dent of  the  company  was  authorized  to  petition  the  Conservation 
Commission  for  approval  thereof.  All  acts  of  the  president  in 
preparing  and  filing  the  petition  to  the  Conservation  Commis- 
sion were  formally  approved  and  ratified. 

The  present  application  contemplates  the  use  of  water  from  a 
well  which  has  been  drilled  on  the  premises  of  the  applicant  at 
a  point  about  120  feet  south  of  the  pumping  station  at  the  lower 
of  the  existing  reservoirs.  This  well  is  ten  inches  in  diameter 
to  a  depth  of  approximately  160  feet  and  thereafter  six  inches  in 
diameter  to  a  depth  of  about  600  feet.  The  upper  section  of 
160  feet,  extending  from  the  surface  of  the  ground  to  and  into 
the  ledge  rock,  is  cased  with  ten-inch  extra  heavy  iron  casing.  It 
is  stated  that  sand  was  encountered  from  the  surface  of  :the 
ground  to  n  depth  of  about  180  feet.  At  this  point  rock  was 
struck,  but  the  ten-inch  bore  was  continued  thirty  feet  into  the 
rock.  The  casing  was  driven  ten  feet  into  the  roclt  in  order  to 
effectively  protect  the  well  from  contamination  by  surface  water. 
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It  is  stated  that  under  a  twenty-foni^hour  teat  the  yield  of  the 
well  areraged  115,000  gallons  per  da;.  It  appears  probable  that 
this  increased  supply  will  be  adequate  for  any  increase  in  demand 
likely  to  occur  in  the  near  future. 

An  analysis  of  the  water  from  this  veil,  filed  by  the  applicant^ 
indicates  that  the  water  is  free  from  taste,  odor  and  color,  rather 
high  in  hardness,  alkalinity  and  iron  content,  low  in  nitrogenous 
matter  and  free  from  bacteria  of  the  colon  type.  As  the  water 
from  the  well  is  to  be  pumped  into  the  distributing  reservoir  and 
will  there  be  mixed  with  the  spring  and  surface  water  supplies, 
the  hardness  and  iron  content  will  probably  be  ao  reduced  as  to 
become  unobjectionable.  As  before  stated,  all  water  drawn  from 
the  distributing  reservoir  is  sterilized  with  liquid  chlorine  before 
being  delivered  to  consomers.  No  other  treatment  appears  to  be 
necessary  at  this  time. 

The  water  is  to  be  pumped  from  the  well  by  means  of  air  lift 
pumping  equipment,  located  in  the  existing  pumping  plant  This 
equipment  consists  of  an  eight  by  eight  Ingersotl-Rand  air  com- 
pressor, operated  by  a  ten-horsepower  electric  motor.  The  cost 
of  the  well  is  said  to  have  been  about  $2,000  and  the  cost  of  the 
pumping  equipment  about  $1,500.  It  is  estimated  that  perhaps 
$200  additional  will  be  required  to  complete  the  installation,  mak- 
ing a  total  cost  of  $3,700,  The  Spring  Brook  Water  Company 
appears  to  be  financially  aUe  to  complete  these  improvements. 

All  machinery  appears  to  be  in  satisfactory  operating  condition 
and  there  is  no  reason  to  question  its  safety.  The  well  is  located 
on  property  now  owned  hy  the  Spring  Brook  Water  Company  and 
no  additional  land  is  to  be  taken  or  acquired. 

There  are  numerous  other  neighboring  sources  of  supply  which 
could  be  used  to  augment  the  water  resources  of  this  company, 
but  the  aforesaid  well  supply  appears  to  be  the  logical  source 
for  emergency  development. 

The  carrying  out  of  this  project  will  not  adversely  affect  the 
water  supply  interests  of  any  other  community  in  the  Stata 

The  legal  damages  which  may  be  caused  by  the  execution  of 
the  plana  of  the  petitioner  do  not  appear  to  be  such  as  to  require 
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any  special  consideration  or  legialative  enactme^it  in  order  diat 
they  may  be  equitably  determinecl  and  paid. 

In  consideration  of  the  abov^  and  subject  to  the  modifications 
hereafter  stated,  the  Oonunission  therefore  finds  and  determinea: 

First.  That  the  plana  proposed  are  justified  by  public  necessity. 

Second.  That  said  plana  provide  for  the  proper  and  safe  con- 
struction of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  protection  of  the 
supply  and  the  watershed  from  contamination  and  that  filtration 
is  at  the  present  time  unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to  the  other 
municipalities  and  civil  divisions  of  the  State  affected  thereby 
and  to  the  inhabitants  thereof,  particular  consideration  being 
given  to  their  present  and  future  necessities  for  sources  of  water 
supply. 

Fifth.  That  said  plans  make  fair  and  equitable  provisions  for 
the  determination  and  payment  of  any  and  all  legal  damages  to 
persons  and  property,  both  direct  and  indirect,  which  will  result 
from  the  execution  of  said  plans. 

Provided,  however,  that  the  said  application,  maps  and  plans 
as  submitted  shall  be  modified  and  the  Commission  does  heaehj 
determine  that  they  be  modified  and  that  the  work  done  there- 
under be  subject  to  the  following  conditions: 

1.  All  the  work  proposed  in  this  application  shall  be  completely 
constructed  in  accordance  with  the  plans  as  hereby  revised. 

2.  All  water  supplied  to  any  person,  corporation  or  municipal- 
ity by  the  Spring  Brook  Water  Company  shall  be  sterilized  by 
liquid  chlorine  or  other  sterilizing  agent  in  a  manner  satisfactory 
to  this  Commission. 

3.  After  these  works  have  been  constracted  they  shall  he 
inspected  by  and  be  subject  to  the  approv^al  of  the  Commission, 
and  such  works  shall  not  be  operated  until  permit  to  do  so  has 
been  issued  by  this  Commission,  as  provided  by  section  S23  of 
the  Conservation  Law. 

Wherefore,  the  Conservation  Commission  doee  hereby  approve 
the  said  application  of  the  Spring  Brook  Water  Company  as  tfaos 
modified. 
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In  the  Matter  of  Ebtimatino  The  Extent  of  the  Wateb 
PowEB  Ihtebbsts  Owned  by  the  Statb 
(Dated  jMiur;,  191») 
Details  of  Stat«-«wnid  vater  pomn. 

The  inteniation&l  boundary  itreams,  including  Ui«  Niagara  and  tb* 
St.  Lawrenca  rivers  i  the  riparian  ownership  of  atreama  within  the  Adiron- 
dack and  Catakill  Forest  Preaerrei;  water  power  rigLti  connected  with 
the  Barge  canal—  Under  the  State  Constitution  aa  amended  in  IBIS,  not 
more  than  three  per  cent  of  the  Forest  Preserve  lands  ma;  be  utilized 
for  water  storage  purposes,  but  up  to  the  present,  however,  no  provision 
lias  been  made  for  the  development  of  water  power  on  State  lands. 
Before  the  State  can  realise  the  benefit  of  its  water  power  holdings,  the 
CoDstitutioo,  therefore,  will  have  to  be  further  amended. 

Bt  the  Cohmissiox. —  By  virtue  of  the  ownership  of  lands 
in  the  Adiroodack  and  Catakill  Forest  PreeerTea,  the  ownership 
of  the  heda  of  international  boundary  streams  and  the  ccKistruo- 
tioQ  of  the  Barge  canal,  the  State  has  become  possessed  of  an 
interest  in  a  vast  amount  of  water  power.  This  interest  varies 
all  the  way  from  such  control  as  might  prevent  the  development 
of  the  power  by  private  interests  without  the  consent  or  approval 
of  the  State,  up  to  the  full  ownership  of  the  fee  of  the  bed  and 
banks  of  the  stream  where  the  fall  occurs. 

The  water  power  occurring  on  lands  owned  by  the  State  in  the 
Forest  Preserve  is  the  property  of  the  State  by  virtue  of  riparian 
ownership  and,  therefore,  barring  the  restrictions  of  the  State 
Constitution  on  the  use  of  forest  lands,  it  may  be  developed, 
leased  or  disposed  of  on  the  same  basis  as  the  water  power  rights 
owned  by  individuals.  On  the  international  boundary  streams 
the  claim  of  the  State  is  based  upon  its  acknowledged  ownership 
of  the  beds  of  these  streams  and  is  subject  to  Federal  control  of 
navigation  and  national  defense. 

In  course  of  the  construction  of  the  Barge  canal  the  State  has 
acquired  certain  power  rights  and  by  building  dams  and  reser- 
voirs for  navigation  has  created  other  valuable  power  sites.  The 
ownership  of  the  power  thus  acquired  and  created  apparently 
rests  entirely  in  the  State  by  virtue  of  riparian  ownership. 
Bxari  Deft.  Sm.— Vou  IS       34 
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Intematiooal  boundaiy  streams:  Honepowcr 

Niagara  river  {diversion  of  20,000  sec-ft) 275,000 

St.  Lawrence  river 504,000 

Total say.ooo 

Bipariao  ownership: 

AuBable  river 1,500 

Beaver  river   3,000 

Genesee  river 3C,800 

Hudson  river 60,(Kiu 

Eaquette  river 10,000 

Saranac  river 1,500 

Total 113,400 

Bai^  canal  40,800 

Grand  total  993,200 


There  will  also  be  a  considerable  amount  of  power,  which  from 
the  viewpoint  of  economy  should  be  developed  in  connection  with 
storage  reservoir  dams  at  various  points.  If  these  dams  are  built 
and  owned  by  the  State,  it  would  probably  be  most  satisfactoi}' 
for  the  State  to  acquire  the  necessary  riparian  rights  and  to 
develop  such  power  in  the  same  manner  as  may  be  provided  for 
the  development  of  power  on  State  lands.  As  the  amount  of 
power  which  might  properly  be  so  developed  will  depend  some- 
what on  future  legislation,  no  attempt  has  been  made  to  include 
such  power  in  the  above  table  of  State-owned  powers. 

Previous  to  the  enactment  of  the  Burd  amendment  to  the  State 
Constitution  in  1913,  the  construction  of  storage  reservoirs  on 
State  lands  was  prohibited.  By  this  amendment  the  flooding  of 
not  more  than  3  per  cent  of  the  Forest  Preserve  lands  for  waler 
storage  purposes  is  permitted.  No  provision,  however,  has  yet 
been  made  for  the  development  of  water  power  on  State  laads. 
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Further  amendment  to  the  Constitution  will,  therefore,  be  neces- 
Baiy  before  the  State  can  realize  the  full  benefit  of  its  water  power 
holdings. 

■Only  a  trifling  area  of  State  land  will  be  required  for  either 
water  storage  or  power  development  The  following  table  indi- 
cates the  approximate  area  of  State  land  lying  within  each  of  the 
most  practicable  reservoir  basins  in  the  Adirondack  Forest  Pre- 
eerve.  It  is  here  seen  that  of  the  total  State  holdings  of  approxi- 
mately 2,000,000  acres,  lees  than  31,000  acres,  1.7  per  cent,  will 
be  required  for  practically  complete  development  of  the  water 
storage  possibilities  of  the  Adirondack  region.  The  use  of  these 
lands,  together  with  authority  to  construct  transmission  lines  over 
State  lands  would  make  it  possible  for  the  State  to  completely 
utilize  its  latent  water  power  resources. 
River  Reservoir  Area  of  State  land 

Ausable  Cherry  Patch  Pond. . .         352  acres 

Indian  Face None 

Black  Beaver  Lake 100  acres 

Forestport 100  acres 

Higlej  Mountain 2,700  acres 

Lake  Lila None 

Otter  Lake 1,000  acres 

Panther  Mountain. . . .  None 

Stillwater    1,500  acres 

Chateaugay   Cbateaugay  Lakes. . . .  None 

Grass  Clare  Nwie 

Copper  Rock  Falls. . . .  None 

Hudson    Cheney  Pond 840  acres 

Essex   Chain 165  acres 

Harris  Lake 100  acres 

Indian  Lake 4,030  acres 

Piaeco  Lake 5,830  acres 

Lake  Pleasant 1,320  acres 

Sacandaga *31  acres 

Sanford  Lake None 

Schroon   Falls 100  acres 

•Acquired  by  mortct^re  foreclosure  ,(.H1qI 
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River  Reservoir  Arak  of  State  bud 

Oswegatchie Newton  Falls None 

Harriaville None 

Eaquette    Oxbow 6,700  acres 

Raquette  Pond None 

Stark  None 

St   Regis Brandon    100  acres 

Everton  None 

Five  Mile None 

Salmon TituBville 1,200  acrea 

Saranac  Saranac  Lake 4,?0O  aci«9 


Total 30,918  acres 
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In  the  Matter  of  Regulating  Joint  Rail  and  Wateb  Rodteb 
within  the  State  l^  Extending  the  Authority  of  the  Public 
Service  Commission  so  as  to  Enable  Siiperrision  Wholly  over 
State  Traffic  Which  May  Be  Utilized  through  Routes  that  Are 
Partly  by  Water  and  Partly  by  Rail 

Ih«  atxtnte  of  1917  bensflu  wattr-bome  Bhlpping  tliiouKh  the  Stste  inTMt- 
inE  ■  rupoutble  board  wltli  Butliaiity  ts  prevent  diacTimlnatory  T«t«s 
■nA  pneticw  pnJndicUl  to  Toatinc  hy  water,  whn  part  of  the  Jouniey 
mut  be  br  imU. 

Hwures  taken  by  the  Stata  outlined,  including  the  construction  of  an 
adaquate  and  modem  waterway*  and  the  building  of  public  terminal!  at 
important  poisti  and  in  equipping  such  tenninala  'with  efficient  freight- 
handling  machinery.  The  State  haa  recogniied  the  fact  that  without 
some  means  of  regulating  such  joint  shipment  between  rail  and  water 
routes  many  shippers  were  discouraged  from  utilizing  the  waterways  and 
very  often  it  was  proved  that  conditions  were  such  that  it  was  to  their 
advantage  not  to  use  them.  It  was  to  give  water  transportation  a  fair 
chance  and  enable  shippers  to  get  goods  to  and  from  the  waterways  by 
rail  without  pacing  prohibitive  slunl-baul  charges  that  this  amendment 
of  Public  Service  Commissions  Law  was  enacted  last  year.  A  detailed 
analysis  of  the  act  given. 

During  the  1917  session  of  the  Legislature  there  was  enacted 
a  law  which  should  go  far  in  bringing  to  the  Barge  canal  the  com- 
mercial success  which  an  enterprise  of  its  magnitude  deserves. 
This  law  does  for  State  traffic  what  the  Shipping  Bill  and  the 
Panama  Canal  Law  do  for  interstate  and  foreign  traffic.  Its 
provisions  and  wording  are  in  general  similar  to  the  various 
Federal  and  State  acts  which  place  the  control  of  transportation 
in  the  hands  of  the  Interstate  Commerce  Commission,  the  Ship- 
ping Board  or  the  Public  Service  Commission.  Its  purpose  is 
to  extend  the  authority  of  the  Public  Service  Commission  so  as 
to  include  supervision  over  traffic  wholly  within  the  state  which 
may  utilize  through  routes  that  are  partly  by  water  and  partly 
by  rail.  Its  benefits  to  water-borne  shipping  lie  in  provisions 
which  invest  a  responsible  board  with  power  to  prevent  discrim- 
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inatory  rates  and  practices  that  are  prejadicial  to  roQtii^  hj 
water,  when  part  of  the  journey  must  be  by  rail. 

At  large  expense  the  State  has  constructed  an  adequate  and 
modem  waterway.  It  has  built  public  terminals  at  important 
localities  and  is  equipping  these  terminals  with  efficient  frei^t- 
bandling  machinery.  For  shipments  which  can  be  made  wholly 
by  water  complete  legislative  enactment  has  been  made.  Large 
shippers  had  the  privilege  of  putting  their  own  fieeta  on  the  canal 
and  some  of  them  had  already  taken  preliminary  steps  toward 
this  end  or  were  giving  the  subject  careful  consideration.  One 
or  two  transportation  companies  had  been  formed  to  take  care 
of  the  business  of  small  shippers.  But  traffic  is  not  all  of  this 
character.  Much  freight,  to  take  advantage  of  water  carriage, 
must  travel  part  way  by  rail.  Without  some  means  of  regulating 
such  joint  shipments  and  without  some  authority  to  order  physical 
connections  between  rail  and  water  routes,  certain  shippers  not 
Only  had  no  encouragement  to  utilize  the  waterways,  but  con- 
ditions were  such  that  it  was  to  their  advantage  not  to  use  them. 
In  order  to  give  water  transportation  a  fair  chance  and  to  enable 
shippers  to  get  their  goods  to  and  from  the  waterways  I^  rait 
without  paying  prohibitive  short-haul  charges,  this  amendment 
to  the  Public  Service  Commissions  Law  was  enacted. 

An  analysis  of  this  act,  which  is  in  the  form  of  an  amendment 
to  the  Public  Service  Commissions  Law,  showa  that  it  contains 
ten  main  items.  Divested  of  some  of  their  l^al  verbiage  the 
new  provisions  of  this  law  are  as  follows : 

After  adding  carriers  by  water  to  the  list  of  common  carriers 
subject  to  the  supervision  of  the  Public  Service  Commission,  the 
act  makes  it  unlawful  for  any  common  carrier  to  charge  any 
greater  compensation  in  the  aggr^ate  for  transportation  for  a 
shorter  than  for  a  longer  distance  over  the  same  route  in  the 
same  direction,  the  shorter  being  included  within  the  longer  dis- 
tance, or  to  charge  any  greater  compensation  as  a  through  rate 
than  the  aggregate  of  the  intermediate  rates. 

Whenever  a  rail  carrier  in  competition  with  a  water  route 
reducea  rates  to  competitive  points,  the  rail  carrier  is  not  pex- 
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tnitted  to  iDcreaee  these  ratee  until  it  has  proved  to  the  Public 
Service  Commission  that  the  proposed  incteaae  rests  on  changed 
conditions  other  than  the  elimination  of  water  competition. 

In  all  instances  where  competing  lines  of  railroad  or  carriers 
by  water  constitute  portions  of  a  through  route,  the  shipper  shall 
have  the  right  to  determine  over  which  of  the  competing  lines 
his  freight  shall  be  transported.  The  law  gives  the  shipper  the 
privilege  of  designating  over  which  of  two  or  more  competing 
routes,  either  rail  or  water,  his  goods  shall  go  and  makes  it  the 
duty  of  the  initial  carrier  to  route  the  shipment  and  issue  a 
through  bill  of  lading  as  directed  bj  the  shipper  and  also  to 
transport  the  goods  over  its  own  line  and  deliver  them  to  the  con- 
necting carrier  in  accordance  with  these  instructions.  It  makes 
it  incumbent  also  on  each  carrier  in  turn  to  transport  and  deliver 
the  shipment  as  directed  in  the  bill  of  lading. 

The  Public  8ervice  Commission  has  power  to  order  carriers 
by  rail  and  carriers  by  water  to  establish  throng  routes  and  joint 
rates,  and  in  case  the  companies  fail  to  do  this  the  Commission 
is  to  establish  reasonable  rates  and  fix  the  portion  each  carrier 
is  to  receive. 

The  Commission  has  power  to  establish  physical  connection 
between  the  lines  of  the  rail  carrier  and  the  dock  of  the  water 
carrier  by  directing  the  rail  carrier  to  make  connection  with  a 
track  built  from  the  dock,  or  by  directing  either  or  both  carriers 
to  make  suitable  connection,  provided  this  connection  is  reason- 
ably practicable  and  justified  by  the  amount  of  business.  The 
Commission  has  full  authority  also  to  determine  the  terms  and 
conditions  upon  which  these  connecting  tracks  shall  be  operated 
and  what  sum  shaU  be  paid  to  or  by  either  carrier,  even  in  cases 
where  the  dock  is  owned  by  others  than  the  carrier.  The  law 
specifically  provides  for  rail  connections  at  Barge  canal  terminals, 
giving  the  Commission  authority  to  compel  rail  carriers  to  make 
connection  between  their  tracks  and  these  terminals,  at  the  joint 
expense  of  the  State  and  the  rail  carrier.  The  operation  of  such 
connections  is  to  be  in  accordance  with  regulations  prescribed 
by  the  Commission. 
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The  CommiBsion  ia  empowered  to  establish  through  routes  and 
order  maximum  joint  rates  between  rail  and  water  lines  and  to 
determine  all  the  terms  and  eonditiouB  under  which  such  a  line 
shall  be  operated. 

The  Commission  has  authority  also  to  establi^  maximum  pro- 
portional rates  by  rail  to  and  from  places  to  whidi  traffic  is 
brought  or  from  which  it  is  taken  by  the  water  carrier  and  to 
determine  to  what  traffic  and  npon  what  terms  such  rates  shall 
apply. 

If  any  rail  carrier  enters  into  arrangements  with  any  water 
carrier  for  the  handling  of  business,  the  Commission  may  require 
such  carrier  to  enter  into  similar  arrangements  with  any  or  all 
other  common  carriers  by  water. 

No  common  carrier  by  rail  shall  own  or  have  any  interest  what- 
soever, either  directly  or  indirectly,  in  any  manner,  in  any  com- 
mon carrier  by  water  with  which  it  does  or  may  compete  for 
traffic,  or  in  boats  carrying  freight  upon  any  water  route  with 
which  the  rail  carrier  competes.  The  Commission  is  given  juris- 
diction to  determine  questions  of  fact  as  to  competition  or  the 
possibility  of  competition,  after  a  full  hearing.  For  determining 
these  questions  proceedings  may  be  instituted,  either  upon  appli- 
cation of  a  carrier  or  at  the  volition  of  the  Commission.  The 
status  of  existing  service  in  regard  to  this  provision  may  be 
inquired  into  and  application  for  new  service  not  in  conflict  with 
the  provision  may  he  filed. 

The  requirements  of  the  general  Public  Service  Commissions 
Law  in  regard  to  the  filing,  the  publication  and  the  changes  of 
rates  and  charges  by  common  carriers  are  extended  to  include 
rail  and  water  carriers  on  a  through  route  which  is  partly  by  rail 
and  partly  by  water.  This  provision,  however,  does  not  apply 
to  shipments  which  are  wholly  by  water  and  are  independent  of 
any  railroad  service. 

Such,  in  general,  are  the  provisions  of  the  amendment.  It 
applies,  of  course,  only  to  traffic  wholly  within  New  York  stat& 
In  this  brief  view  no  attempt  has  been  made  to  give  the  many 
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details  of  phraseology  of  the  law  itself,  but  only  to  record  the 
general  meaning. 

Since  the  completion  of  all  the  Barge  canal  locks  exact  measure- 
ments have  been  made  at  each  lock  in  order  to  determine  the 
dimensions  of  these  structures  as  they  stand  now.  It  has  been 
found  that  the  maximum  rectangular  parallelogram  which  can 
be  passed  through  all  the  locks  measures  300  feet  in  length  by 
44.44  feet  in  width.  The  upper  end  of  each  lock  chamber  is 
bounded  l^jr  a  wall  which  has  a  concaved  lower  face,  these  faces 
being  circular  arcs  in  some  eases  and  made  up  of  several  chords 
in  other  cases.  The  concaved  face  adds  10  feet  to  the  length  at 
the  center  of  the  lock  chamber. 

From  these  figures  it  will  be  seen  that  a  boat  or  a  fleet  of 
boats  not  exceeding  the  size  of  the  parallelogram  may  pass  all  the 
locks.  To  take  advantage  of  the  carve  at  the  upper  end,  the 
prow  and  stem  of  a  boat  must  conform  to  certain  lines  or  it  will 
not  be  able  to  make  the  passage  of  the  canal. 


The  Baboe  Canal  as  a  Tttal  Was  Factob 

Importaace  of  tli«  Bugs  taul  ot  tliU  State  to  tlw  entire  coantir  In  both 
peace  and  war. 

The  Aret  great  eeirice  rendered  b;  the  Barge  canal  of  this  State  to  the 
people  not  onlj  of  New  York  but  alao  to  the  entire  country  was  the 
earryitig  of  munition!  of  war  to  the  leaport.  A  fuller  uee  of  AmerieaD 
watarwaje  will  aoon  be  imperative.  Our  railroads  are  not  able  even  now 
to  cope  with  the  freight  demande  upon  them  and  the  requirements  of 
transportation  will  largely  increase  in  the  near  future,  greatly  in  eicese 
even  of  the  maximum  ot  efBciency  which  the  railToada  can  attain.  The 
aalj  ■olutitm  of  the  problem  is  the  widespread  use  of  existing  waterway 
facilities  and  the  provision  of  additional  facilities  in  the  form  of  water- 
ways. Lack  of  boats  and  methods  whereby  they  may  be  secured  uid 
made  available. 

In  constructing  the  Barge  canal  New  York  haa  builded  better 
than  she  knew.  When,  in  1903,  the  electors  of  the  State  ordered 
the  ctmstmction  of  a  new  waterway,  no  one  dreamed  that  at  its 
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completion  one  of  its  first  large  hscb  would  be  the  carrying  of 
munitions  of  war.  Its  advocates  believed  that  it  had  a  lai^ 
place  in  our  political  economy,  but  none  of  them  could  foresee 
how  sorely  it  would  be  needed  —  needed  peremptorily  because 
the  railroads  ahonld  be  overwhelmed  in  conveying  ammunition 
and  aappliea  to  our  soldiers  engaged  in  a  struggle  which  threat- 
ened the  very  life  of  our  nation.    Yet  such  is  the  situation. 

The  improvement  of  the  New  York  State  canal  system  could 
not  have  been  more  opportune.  It  is  in  readiness  to  relieve  what 
promises  to  be  an  almost  fatal  freight  congestion.  These  canals 
occupy  one  of  the  most  important  if  not  the  most  important 
location  in  the  country  —  in  both  peace  and  war.  They  join 
the  ocean  and  the  vast  area  tributary  to  our  great  inland  seas, 
besides  running  through  and  readiing  out  into  other  highly 
developed  and  productive  territory.  The  States  of  the  middle 
west  surround  our  Great  Lakes  with  enormous  and  busy  manu- 
factures and  abujidant  natural  products,  and  in  addition  these 
lakes  are  the  logical  outlet  of  an  immense  grain  belt  which  lies 
to  the  west,  1,250,000  square  miles  in  extent  and  producing 
annually  5,000,000,000  bushels  of  grain. 

Judged  by  the  standards  of  some  European  countries,  America 
is  very  deficient  in  good  waterways,  and  as  a  result  our  present 
emergency  finds  us  unprepared  to  transport  both  the  great  volume 
of  new  traffic  added  by  our  war  activities  and  the  commerce  of 
ordinary  life.  New  York  State,  however,  is  not  open  to  this 
criticinn.  It  has  its  canals  reedy  in  the  hour  of  need.  And  it 
is  fortunate  that  they  were  so  nearly  ready  when  the  hour  struck, 
else  under  conditions  of  labor  shortage  and  high  costs  they  might 
not  have  been  finished  in  time. 

It  is  daily  becoming  more  apparent  that  a  fuller  use  of  Ameri- 
can waterways  will  soon  be  imperative.  "We  are  told  that  during 
this  war  Germany  has  been  able  to  turn  its  railways  over  almost 
entirely  to  military  uses,  while  the  other  needs  of  the  Empire 
have  been  served  by  the  waterways.  We  do  not  need  to  be  told 
of  conditions  hera  We  know  that  our  railroads  are  not  able 
even  now  to  cope  with  the  demands  made  upon  them,  and  there 
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IB  every  reason  to  believe  that  the  reqairementB  of  transportation 
will  largely  increaae  in  the  near  future,  greatly  in  ^cess  even  of 
the  maximum  of  efficiency  which  the  railroads  can  attain.  There 
seema  to  be  but  one  solution  of  the  problem  —  the  widespread 
use  of  existing  waterway  facilities  and  the  provision  of  additional 
facilities,  if  this  can  be  accomplished  in  time  to  avail  To  be 
Bure  the  use  of  motor  vehicles  will  to  some  extent  relieve  the 
pressure  on  the  railroads,  and  motor  owners  are  being  urged  to 
use  their  conveyances  for  this  purpose,  but  for  any  considerable 
relief  the  canals  must  be  looked  to. 

However,  there  is  one  obstacle  to  a  fuller  use  of  the  Ba^ 
canal,  and  that  is  a  lack  of  boats  —  not  only  a  lack  of  craft  fitted 
to  new  canal  dimensions,  but  in  fact  an  utter  lack  of  sufficient 
boats  of  any  description.  The  boats  which  plied  the  old  canal 
have  la^|;dy  worn  out,  and  this  is  not  to  be  wondered  at.  The 
few  that  are  left,  such  as  they  are,  constitute  the  available  fleet 
at  the  present  time,  and  a  pitiful  showing  they  make.  On  the 
other  hand,  builders  have  seemed  slow  to  begin  new  and  larger 
boats.  It  is  easy  to  understand  their  position.  Under  existing 
unstable  financial  conditions  thqr  have  been  loath  to  commence 
operations  till  they  could  be  positively  certain  that  the  enlarged 
canal  would  be  entirely  completed  throughout  its  whole  length 
by  the  time  the  boats  should  be  finished. 

Under  ordinary  conditions  it  is  probable  that  it  would  have 
been  several  years  before  adequate  fleets  should  have  been  built 
to  care  for  the  traffic  which  waterway  advocates  anticipate  should 
be  carried  by  the  Barge  canal.  Such  is  the  force  of  habit,  also, 
that  it  would  doutbless  have  required  time  and  a  campaign  of 
education  to  induce  shippers  to  adopt  the  new  route.  Under  the 
stress  of  present  necessity,  however,  these  operations  seem 
destined  to  be  materially  shortened.  But  it  is  almost  impossible 
now  for  individuals  to  get  materials  and  labor  to  build  boats. 
Horeover,  since  the  necessity  for  making  quick  use  of  the  water- 
ways of  the  country,  particularly  the  Barge  canal,  is  one  of 
national  importance,  it  seems  proper  and  almost  imperative 
under  the  circumstances  that  Federal  aid  should  be  given  in 


^d  by  Google 


State  Depabtueht  Kepobts 


State  Engineer  uid  Sutreyor 


boat-building.  In  accordance  vitli  tbis  idea  and  to  bring  It 
before  the  proper  officials,  the  Canal  Board  some  time  ago  made 
recommendations  throng  the  Legislature  to  the  United  States 
government  It  is  thou^t  that  such  barges  as  should  be  built 
by  the  Federal  authoritiea  could  be  operated  by  the  Shipping 
Board  Corporation  in  the  same  manner  as  it  is  proposed  to 
operate  sea-going  vesseU  provided  at  government  expense.  It 
has  been  suggested  that  the  United  States,  as  a  war  measure, 
build  freight  cars,  which  should  be  leased  temporarily  to  the 
railroads,  the  question  of  their  final  disposition  to  be  determined 
later.    The  proposition  to  build  boats  is  somewhat  similar. 

The  Canal  Board  made  a  further  recommendation,  namely, 
to  build  a  grain  elevator  at  one  of  the  Barge  canal  terminals  in 
New  York  city.  This  is  not  a  new  proposition,  for  it  has  been 
realized  for  some  time  that  this  elevator  should  eventually  be 
built,  but  it  was  a  thing  which  under  normal  conditions  could 
have  been  deferred  for  several  years.  However,  because  of  the 
dire  necessity  of  relieving  the  railroads  between  New  York  and 
Buffalo  at  once,  good  policy  dictates  its  immediate  construction. 
New  York  is  in  a  position  to  furnish  a  suitable  location  for 
this  elevator.  At  Gowanus  Bay  terminal  the  State  has  built  a 
bulkhead  and  dredged  a  thirty-five-foot  harbor  and  created  a 
valuable  property  by  reclaiming  a  large  area  of  low  land  by 
placing  the  dredged  material  behind  the  bulkhead  and  is  now 
building  a  pier  1,250  feet  long,  so  designed  that  it  may  form  a 
part  of  an  elevator  system.  This  site  is  ideal,  in  both  location  and 
adaptability.  If  the  Federal  government  should  erect  an  ele- 
vator of  10,000,000  bushels  capacity,  there  is  no  doubt  that  it 
would  be  amply  repaid  by  the  results  obtained. 

The  need  of  quickly  utilizing  the  Barge  canal  to  its  limit  of 
capacity  is  becoming  generally  recognized.  From  many  quarters 
this  necessity  is  being  urged  on  the  goverment.  United  States 
engineers  have  ezamined  the  situation  and  are  advocating  tiiis 
policy.  Various  conferences  are  being  held  to  coordinate  and 
o^i;anize  effort  to  this  end.  If  these  endeavors  bring  fruition, 
it  seems  probable  that  next  season  will  witness  much  shipjang 
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on  the  nev  route.  During  the  intervening  winter,  if  sufficient 
ene^7  is  exerted,  the  new  craft  for  this  traffic  may  be  built  and 
the  old  boats  may  be  made  more  suitable,  bat  there  must  be  no 
delay  in  beginning.  It  may  happen  also,  that  the  season  will 
witness  an  innovation  in  the  kind  of  boat  Many  studies  in 
boat-building  have  been  made  recently  by  various  engineers  and 
naval  architects  and  the  vessel  conatructed  of  reinforced  con- 
crete has  not  been  overlooked.  This  tj^  has  the  advantage  of 
qnick  construction  and  of  being  composed  of  materiab  which 
can  be  obtained  easily  and  without  interfering  greatly  with 
ordinary  war  supplies. 

Looking  forward  to  post-bellum  days,  it  is  apparent  that  if  the 
United  States  is  to  get  its  proportionate  share  in  the  new  fields 
of  commercial  enterprise  which  are  sure  to  be  opened,  we  must 
utilize  all  of  our  transportation  facilities  and  shall  have  ample 
need  for  all  the  boats  built  for  the  present  emergency.  The 
plan  which  seems  to  meet  with  greatest  favor,  from  both  United 
States  engineers  and  New  York  State  officials,  is  for  the  govem- 
ment  to  build  fleets  of  certain  standarized  boats  and  sell  or 
lease  them  to  responsible  companies  or  individuals  with  an 
option  of  purchase  later. 

During  the  past  season  the  new  canal  was  used  to  a  limited 
extent  for  the  transportation  of  war  materials,  although  not 
BO  much  as  the  urgent  need  demanded.  In  the  fall  months 
especially  there  was  a  considerable  movement  of  grain.  Just 
at  the  close  of  the  season  a  fleet  of  submarine  chasers  built  at 
Port  Clinton  on  Lake  Erie  and  at  Clayton  was  sent  by  way 
of  the  Oswego  and  Erie  branches  of  the  Barge  canal  and  the 
Hudson  river  to  New  York.  The  canal  was  kept  open  a  few 
days  after  the  official  closing  for  this  purpose.  Had  this  con- 
nection between  Lake  Ontario  and  the  Atlantic  by  means  of  the 
Barge  canal  not  been  available,  these  boats  built  in  American 
shipyards  could  not  have  been  brought  to  the  seaboard  by  way 
of  American  waters. 
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In  the  Matter  of  the  Claim  of  Jamxb  White,  for  Compenaatton 
ondet  the  Workmen's  CompeBaation  Law,  against  Mastis  P. 
liOWM,  Employer;  Tbavblbbs'  Iksobahcb  Compawt,  Insure 
ance  Canriet 

Caae  No.  77364 

(Decided  Octalwr  16,  1916) 

XaJtulM  nutafaud  Vf  Juiei  Wlilts  while  employed  by  IhTtm  P.  LodK*, 
hATliic  nnlted  in  tke  Ioh  of  both  his  lefi. 

An  award  for  penuauent  total  diubility  has  been  made.  The  ques- 
tion now  before  tbe  Commluiou  for  decision  ii  as  to  the  limit  of  com- 
penaatioD  per  week.  The  wagei  of  the  claimant  were  cnch  that  two-thirds 
of  them  amounta  to  more  than  fifteen  dollars  per  week  and  might  go  a* 
high  as  twenty  dollars  per  week.  The  question  tor  decision  ia  whether  the 
limit  of  compensation  under  the  provisions  of  section  16  of  the  Compen- 
•ation  Iaw  is  fifteen  dollars  or  twenty  dollars  per  week,  nie  limit  of 
compensation  in  these  cases  is  fixed  by  subdivision  5  of  section  15.  The 
language  of  the  subdivision,  so  far  as  applies,  is  quoted  in  the  opinion. 
Beld,  that  in  the  case  of  the  lose  of  one  member,  although  the  rate 
is  higher  than  in  the  ease  of  the  loss  of  both  members,  nevertheless 
in  the  first  case  (he  injured  workman  is  to  be  paid  for  a  specific  and 
limited  number  of  weeks,  whereas  in  the  case  of  loss  of  both  legs  then 
is  no  limit  of  time  except  the  life  of  the  person  injured,  and  evidently 
the  Legislature  thought  that  a  life  compensation  should  be  a  lesser  rate 
than  (me  for  a  limited  time  and  that  therefore  in  this  case  the  award 
should  be  reduced  to  fifteen  dollars  f  week  and  continued  on  the  basis  of 
permanent  total  disability. 

Award  reduced  to  fifteen  dollars  a  week. 

Ltoet,  Commiaaioner. —  The  claimant  through  an  industrial 
accident  has  lost  both  legs  and  has  received  an  award  for  perma- 
nent total  disability.  His  wages  were  snch  that  two-thirds  of 
tbem  amounts  to  more  than  fifteen  dollars  per  week  and  mi^t  go 
as  high  as  twenty  dollars  per  week.  The  question  to  be  decided 
is  whether  the  limit  of  compensation  is  fifteen  dollars  or  twenty 
dollars  per  week  under  the  provisions  of  section  15  of  the  Com- 
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pauation  Law.  The  limits  of  compensatioD  in  these  cases  are 
£zed  by  subdivision  5  of  section  15,  which  reads,  in  part,  as 
foUows: 

"  6.  Limitation.  The  compensation  payment  under  eubdivisiona 
one,  two  and  four  and  under  gabdiTision  three  except  in  case  of 
the  loss  of  a  hand,  arm,  foot,  leg  or  eye,  shall  not  exceed  fifteen 
dollars  per  wedc  nor  be  less  than  five  dollars  per  week ;  the  com- 
pensation payment  iinder  subdivision  three  in  case  of  the  loss  of 
a  hand,  ann,  foot,  leg  or  eye,  shall  not  exceed  twenty  dollars  per 
week  nor  be  less  than  five  dollars  e  week;  provided,  however,  that 
if  the  employee's  wages  at  the  time  of  injury  are  less  than  five 
dollars  per  week  he  shall  receive  his  full  weekly  wages." 

Subdivision  1  of  section  15,  referred  to  in  the  foregoing  quota- 
tion,  is  for  total  perman^it  disabili^.  Subdivision  2  is  for  tem- 
porary total  disability.  Subdivision  4  is  for  temporary  partial 
disability,  and  subdivision  3  is  for  permanent  partial  disability 
and  covers  the  cases  of  the  amputation  of  a  single  member.  It  is 
conceded  that  the  claimant  has  suffered  total  permanent  disability 
by  the  loss  of  two  legs,  in  pursuance  of  subdivision  1,  which  pro- 
vides that  the  loss  of  both  hands  and  both  arms  or  both  feet,  or 
both  1^:8,  or  both  ^es,  or  of  any  two  thereof  shall,  in  the  absence 
of  conclusive  proof  to  the  contrary,  constitute  permanent  total 
disability. 

By  express  terms  of  the  limits  set  forth  in  subdivision  5  of  sec- 
tion 16  the  limit  of  compensation  cannot  exceed  fifteen  dollars 
per  week.  It  is  said  by  the  attorney  for  the  claimant  that  it  is 
unjust  and  inconsistent  to  pay  a  man  who  has  lost  one  leg  at  the 
rate  of  twenty  dollars  per  week,  and  one  who  has  lost  both  legs  at 
the  rate  of  only  fifteen  dollars  per  week,  and  this  argument  has 
considerable  force  on  the  face  of  it,  hut  I  think  there  is  a  reason 
for  the  distinction  if  one  has  to  be  sought,  and  that  is  that  in  the 
case  of  the  loss  of  a  single  member,  the  injured  workman  is  paid 
for  a  specific  and  limited  number  of  weeks,  as  for  instance,  for 
the  loss  of  one  leg  for  288  weeks;  whereas,  in  the  case  of  the  loss 
of  both  legs  constituting  total  permanent  disability,  there  is  no 
limit  to  the  length  of  time  which  the  award  may  run,  except  the 
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life  of  the  person  injured,  and  the  Legislatuie  ma;  well  have 
thought  that  in  cases  of  a  protracted  disabili^  for  •wbitii  an  award 
would  amount  to  a  practical  conrpensation  for  life,  a  lesser  rate 
of  compensation  would  suffice.  In  any  event,  such  in  my  opinion 
is  the  exact  wording  of  the  language,  and  it  seems  to  me  it  scarcely 
permits  of  argument.  I  think,  therefore,  the  award  should  be 
reduced  to  fifteen  dollars  per  week  and  continued  on  the  basis  of 
total  permanent  disability  until  conclusive  proof  to  the  contrary 
is  produced. 

On  the  16th  day  of  October,  1918,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  forgoing  opinion. 


Lynch  and  Sayer,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Cabxie  Schattitxk,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  William  H.  Schattmbs,  against  Stahdasd 
BniLBmos,  Inc.,  Employer;  Ocsak  Aoczdent  Aim  Gdabanteb 
CoBFOKATioiT,  LiuiTBD,  Insurauce  Carrier 

Death  Claim  Ko.  S-349 

(Decided  OotoUr  80,  1M8) 

InjnriM  nutained  by  William  H.  Schattnar,  mnltiiix  ia  Ut  dutk,  wkila 
employed  ■■  ■  cup«nt*i  by  Staadaid  BniUinsB,  Inc.,  at  SolraT,  W.  T. 

Un  August  1,  1917,  William  H.  Schattner,  while  employed  aa  a  ear- 
p«nter  by  StandBird  Building!,  Inc.,  engaged  in  the  bueineat  of  construc- 
tion of  buildiuga  at  Solvsy,  N.  Y.,  and  while  in  the  regular  courie  of 
Ua  employment,  while  working  on  a  tcaffold  and  engaged  in  ahingling  a 
house,  received  a  Bunitroke.  He  was  aeaiited  from  the  scaffold  in  a  very 
■erioua  condition  and  died  on  the  uune  day  u  a  result  of  the  sun- 
stroke. Held,  that  the  direct  exposure  to  the  rays  of  the  mm  on  the 
building,  together  with  the  reSection  of  such  rays,  as  well  at  the  shingles 
being  new  and  attracting  the  aun,  subjected  the  deceased  to  a  greater 
haaard  than  carpentera  would  be  subjected  to  while  engaged  in  their 
occupation  oa  that  day.  Award  made  and  tuneral  ezpeniea  proridad 
for. 
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This  claim  came  on  for  bearing  before  State  InduBtrial  Com- 
miBsion  at  Syraciue,  N.  Y.,  on  November  27,  1M7,  December  27, 
1917,  and  January  22,  1918;  and  at  New  York  city  on  October 
15,  1918,  and  October  30,  1918. 

Robert  W.  Bonynge,  connBel  to  State  Industrial  Commisaion. 

Robert  H.  Woody,  attorney  for  employer  and  insurance 
carrier. 

By  the  OoMMiflaios, —  All  the  evidence  submitted  before  the 
Commiaaion  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  August  1,  1917,  the  day  when  William  H.  Schattner 
received  the  sunstroke  which  resulted  in  his  death,  he  was 
employed  by  Standard  Buildings,  Inc.,  engaged  in  the  business 
of  constnicticai  of  buildings  at  Solvay,  N.  Y.  William  H.  Schatt- 
ner was  Nuployed  as  a  carpenter  in  connection  with  said  business. 

On  the  afternoon  of  August  1,  1917,  William  H.  Schattner  was 
working  for  his  employer  at  Solvay,  N.  Y.,  and  while  engaged 
in  the  regular  course  of  his  employment,  while  working  on  a  scaf- 
fold, and  while  shingling  on  the  west  side  of  a  house  then  in  thq 
course  of  construction,  he  suffered  a  sunstroke,  and  after  having 
been  assisted  from  the  scaffold  in  a  very  serious  condition,  he 
died  as  a  result  of  the  sunstroke  on  the  same  day. 

The  evidence  establishes  as  a  fact  that  the  exposure  to  the  sun 
by  reason  of  the  direct  rays  on  the  building,  together  with  the 
reflection  of  such  rays,  as  well  as  the  shingles  being  new  and 
attracting  the  sun,  subjected  William  H.  Schattner  to  a  greater 
hazard  than  carpenters  would  be  subject  to  while  engaged  in  their 
occupation  on  that  day. 

The  average  weekly  wage  of  William  H.  Schattner  was  the 
sum  of  twenty-three  dollars  and  eight  cents. 

William  H.  Schattner  left  him  surviving  Carrie  Schattner, 
widow,  aged  fifty-eight  years,  the  claimant  herein. 

It  does  not  appear  whether  written  notice  of  death  was  given 
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State  Dbpabtubkt  Bbpobtb 


[VoL  L8]  State  InduBtrial 


to  the  employer  witfain  thirty  days  thereafter,  but  it  has  not  been 
established  as  a  fact  that  such  uotice  was  not  given,  and  it  is, 
therefore,  presumed,  under  section  21  of  the  Compensation  Law, 
that  sufficient  notice  was  given.  On  the  other  hand,  neither 
employer  nor  insurance  carrier  was  prejudiced  by  the  failure,  if 
*ny,  to  give  written  notice  of  death  within  thirty  days  thereafter. 

Award  of  compensation  ia  hereby  made  against  Standard  Build- 
ings, Inc.,  employer,  and  Ocean  Accident  and  Guarantee  Corpora- 
tion, Ltd.,  insurance  carrier,  to  Carrie  Schattner,  widow,  aged 
fifty-eight  years,  at  the  rate  of  $6,924  weekly,  during  widowhood, 
with  two  years'  compensation  in  one  sum  upon  remarriage;  and  to 
Fred  G,  Boeheim,  in  the  earn  of  $100  on  account  of  the  funeral 
expenses  of  William  H.  Schattner,  deceased. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
Bufiicient  notice  of  death  was  given  to  the  employer.  On  the 
other  hand,  the  failure,  if  any,  to  give  written  notice  of  death 
to  the  employer  within  thirty  days  thereafter  is  hereby  excused 
on  the  ground  that  neither  employer  nor  insnrance  carrier  was 
prejudiced  by  such  failure,  if  any. 


In  the  Matter  of  the  Claim  of  Katb  Bottjek,  for  Compensation 
under  the  Worimen's  Compensation  Law,  against  Wall  Kofb 
WoKKS,  Inc.,  Employer;  Employees'  Liability  Insue-vncb 
CoBFOBATioiT,  lusurancc  Carrier 

Case  No.  42294 

(Becided  October  30,  1918) 

AppliCBtioti  ly  the  Emplojren'  Liability  Insurance  Coiporatlon,  Inanrance 
carrier,  for  a  reriew  of  the  matter  of  the  claim  of  Kate  Bottler  osilnst 
the  Wall  Kope  Works,  Inc.,  is  which  the  claimant  herein  has  been  awarded 
compensation  as  a  dependent  of  her  deceased  son. 

Kate  Bottjer  haa  been  swarded  compensation  as  a  dependent  of  her 
deceased  son,  and  the  insurance  carrier  aska  to  have  the  case  reviewed 
upon  the  ground  that  the  facta  show  that  the  claimant  is  not  dependent. 
The  elalmant  la  a  woman  fifty-nine  yean  of  age,  who  alBrms  that  she  ia 
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In  poor  health.  She  la  the  owner  of  real  pTopert;  in  Brooklyn  eon- 
■isting  of  m  three-fftmilf  hou«e  worth  about  $8,000  free  and  clear.  She 
also  collected  91,600  insurance  on  the  life  of  her  aaid  son.  Held,  that  if 
claimant  cared  to  she  could  turn  her  holdings  into  cash  and  buy  an 
annuity  in  any  standard  insurance  company,  netting  her  a  yearly  income 
BuUicient  to  support  her  is  comparative  luxury.  Held,  also,  that  the 
award  of  compeniation  in  this  case  is  entirely  without  support  in  the 
evidenoe. 

Ltoh,  CammissioneT. —  The  claimant  in  this  case  haa  been 
awarded  compensation  as  a  dependent  of  her  deceased  son  and  the 
insarance  carrier  asks  to  have  the  case  reviewed.  The  claimant  is 
fifty-nine  years  of  age  and  says  that  she  is  in  poor  health.  She 
owna  the  property  No.  1104  Jefferson  avenne,  Brooklyn,  a  three- 
family  house,  said  to  be  worth  $8,000  free  and  clear.  She  alao 
collected  $1,600  life  insurance  on  the  life  of  the  deceased.  She 
states  that  she  and  the  deceased  lived  in  one  of  the  apartments  at 
No.  1104  Jefferson  avenue  together  with  her  married  daughter 
and  her  husband,  the  claimant  herself  being  a  widow.  She  states 
that  the  deceased  paid  her  about  $10  per  week  during  his  lifetime 
which  covered  his  board  and  lodging  and  since  the  death  of  her 
son  the  married  daughter  and  her  husband  still  live  with  the 
claimant  in  one  of  the  apartments  but  do  not  receive  their  board 
from  the  claimant,  the  claimant  doing  her  own  cooking.  Neither 
the  daughter  nor  her  husband  pay  any  rent  for  the  use  of  the  apart- 
ment. The  claimant  receives  for  one  of  the  apartments  in  the 
house  eighteen  dollars  per  month  regularly  and  for  another  apart 
ment  twenty-one  dollars  regularly,  and  in  addition  to  this  she 
receives  three  dollars  per  month  from  each  apartment  during  the 
cold  weather  for  heat.  The  award  seems  to  be  based  on  the  propo- 
.sition  that  no  matter  how  much  property  the  claimant  has  in  her 
own  name  unless  on  very  indefinite  testimony  you  can  clearly 
make  out  that  the  claimant  realizes  from  the  property  snJGcient 
net  income  to  give  her  a  good  living,  she  can  still  continue  to  hold 
the  property  and  rely  on  the  insurance  carrier  to  piece  out  her 
income  as  long  as  she  lives.  Thus,  the  deputy,  in  answer  to  the 
proposition:  *' Where  a  woman  owns  property  free  and  clear 
worth  $8,000  and  received  $1,500  life  insurance,  you  have  not 
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established  dependency.  A.  Of  course  that  has  nothing  to  do  with 
it."  And  th^i  a  good  deal  of  testimony  was  taken  going  to  show 
what  the  expenses  of  maintaining  the  property  were  during  the 
year  and  a  conclusion  seems  to  have  been  reached  that  this  widow, 
with  no  one  dependent  upon  her,  has  a  right  to  continue  to  hold 
this  productive  real  estate  with  money  in  the  bank  and  give  her 
married  dau^ter  and  her  husband  free  rent  and  still  continue  to 
draw  compensation,  on  the  ground  that  she  is  still  dependent  upon 
her  son's  earnings.  I  must  say  that  I  entirely  disagree  with  the 
deputy  in  his  statement  that  the  fact  of  the  claimant's  owning  con- 
siderable property  has  nothing  to  do  with  it  If  the  claimant  conld 
own  $8,000  of  unincumbered  property  without  it  having  any  effect 
on  her  claim  for  compensation,  she  might  as  well  own  $80,000.  As 
a  matter  of  fact  it  is  altc^ther  probable  that  this  claimant,  if  she 
cared  to,  could  turn  her  holdings  into  cash  and  buy  an  annuity  in 
any  standard  insurance  company  netting  her  a  yearly  return  suffi- 
cient to  support  her  in  OHnparative  luxury,  and  I  do  not  believe 
that  under  those  circmnstances  she  can  be  held  to  be  dependent  on 
the  very  small  sum  of  money  which  she  received  6t)m  her  son  in 
his  lifetime.  I  have  not  overlooked  the  fact  that  the  claimant 
says  that  she  is  sick  and  needs  the  presence  of  her  daughter  in  her 
apartment,  but  certainly  die  was  not  so  sick  before  her  son's  death 
but  that  her  daughter  and  her  husband  could  live  with  her  and 
receive  board  for  herself  and  husband  at  a  rate  less  than  it  cost 
the  mother  to  furnish  it  There  is  no  evid^ce  of  the  mother's 
physical  condition,  except  the  bald  statement  that  she  is  not  well, 
and  it  would  seem  to  me  that  if  that  is  the  fact,  the  least  the  daugh- 
ter and  husband  could  do,  in  exchange  for  free  rent,  would  be  to 
supply  this  claimant  with  the  food  she  eats  instead  of  compelling 
her  to  do  her  own  cooking. 

On  the  basis  of  the  calculation  made  by  the  deputy  in  this  case, 
this  woman  will  be  allowed  to  have  her  support  as  long  as  she 
lives  from  the  insurance  company  in  this  case  and  on  her  decease 
this  property  valued  at  from  eight  to  ten  thousand  dollars  will  go 
unincumbered  to  her  married  daughter,  i^o,  with  her  husband, 
is  now  partially  supported  by  the  claimant    In  my  opinion  the 
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award  of  compenaation  in  this  case  is  entirely  witliotit  support  in 
tlie  evidence. 

On  the  3(K1l  day  of  October,  1918,  the  CommiBsion  acted  on  the 
for^;oing  matter  in  accordance  with  the  forc^ing  opinion. 

Lynch,  Wiard  and  Sayer,  Commissioneis,  concur. 


In  the  Matter  of  the  Claim  of  Son  Grboobkiewioz,  Widow,  for 
Compensation  ander  the  Workmen's  Compensation  Law,  for 
the  Death  of  John  Gbeoobeixwicz,  against  Natioitai.  Biscuit 
CoMPAHT,  Employer;  Euployxbs'  Liabilitt  iHSunAHO  Oom- 
tAsr,  Insurance  Carrier 

Caae  No.  50651 

(Decided  October  30,  1918) 

Lijnriei  atutalDcd  by  John   Orexoildewlci,   resnlttiig  in  U*  deatb,   whUt 
employed  in  the  bakeiy  of  the  Hatlonal  Blacnlt  Compuiy. 

On  July  31,  1S17,  John  QregorkiewicE,  while  employed  in  the  bakery  of 
the  National  BiRcuit  Company,  became  overheated  and  died  on  that  day. 
The  ineurancB  carrier  reaiats  the  payment  of  compensation  on  the  ground 
that  the  death  did  not  result  from  an  indaatrial  accident.  The  day  on 
which  the  claimant  wu  stricken  was  one  of  the  hottest  days  of  the 
•eaBon  and  he  was  engaged  in  'taking  pans  from  a  conveyer,  after  the 
hot  loaves  bad  been  removed  and  the  pans  had  come  from  an  upper  story, 
and  placing  them  upon  a  truck.  The  only  question  presented  is  as  to 
whether  Uta  claimant's  prostration  wai  the  result  of  an  industrial  acci- 
dent. As  about  one  hundred  men  worked  in  the  same  room  without 
feeling  any  111  effects  from  the  beat,  some  of  them  in  places  much  hotter 
than  the  place  where  the  deceased  worked,  held,  that  the  deceased  in  this 
ease  did  not  die  as  the  result  of  an  indnstrial  accident.  The  deceased  waa 
subjected  only  to  the  same  risk  that  all  bakery  workers  on  such  a  day 
aasumed.    Award  denied. 

This  is  a  heat  prostration  case  which  had  been  referred  to 
Commissioner  Sayer,  hut  which  owing  to  hia  duties  as  Federal 
Employment  Director  he  has  up  to  date  not  found  time  to  dispose 
of,  and  it,  therefore,  came  to  me  for  opinion. 
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The  claimant's  husband,  John  Gregorkiewicz,  was  employed 
in  the  bakeiy  of  the  National  Biscuit  Company  aud  was  over- 
heated on  the  3lBt  day  of  July,  1917,  at  abont  4:30  r.  m.  aud 
died  on  the  same  day.  The  insurance  carrier  resists  the  payment 
of  compensatiim  on  the  ground  that  the  death  did  not  result  from 
an  industrial  accident 

Francis  X.  Wazzeter,  for  the  claimant  [ 

3.  A.  Plunkctt,  for  insurance  carrier. 

Lton,  Commissioner. —  The  Slst  day  of  July,  1917,  was  one 
of  the  hottest  days  of  the  season,  although  there  is  nothing  in  the 
record  to  show  just  how  hot  the  weather  was.  The  deceased, 
according  to  the  testimony  of  his  wife,  did  not  work  on  the 
thirtieth  of  July  owing  to  the  excessive  heat  of  the  weather. 
His  duties  in  the  National  Biscuit  Company  were  to  take  the  pans 
in  which  bread  was  baked  from  a  conveyor  after  the  hot  lo-ivea 
had  been  removed  and  the  pans  had  come  from  an  upper  story, 
and  place  them  upon  a  truck.  Although  he  worked  in  the  vicinity 
of  the  ovens,  he  was  in  a  large  room  some  two-hundred  and  twenty- 
five  feet  long  by  fifty  feet  wide  and  twenty-eight  feet  high.  There 
seems  to  be  no  question  on  the  evidence,  hut  that  the  deceased's 
death  was  caused  hy  heat  prostration,  and  the  only  question  is 
whether  his  prostration  can  be  said  to  have  been  the  result  of  an 
industrial  accident  Not  only  is  there  nothing  in  the  testimony 
to  show  that  the  deceased  was  subjected  to  any  more  escessive  heat 
from  the  ovens  on  the  day  in  question  than  he  had  previously 
been  subjected  to,  but  the  evidence  is  that  a  great  many  men, 
probably  as  many  as  100,  worked  in  the  same  room  without  feeling 
any  ill  effects  from  the  heat,  and  while  it  is  true  that  the  deceased 
worked  nearer  to  the  ovens  than  some  of  these  men,  the  undisputed 
evidence  is  that  some  of  the  men  worked  in  places  much  hotter 
than  the  deceased  and  yet  had  no  ill  effects  from  the  heat  from  the 
ovens. 

In  the  case  of  Campbell  v.  Clausen-Flanagan  Brewery,  the 
Appellate  Division  sustained  an  award  on  the  finding  }fy  the 
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Commission  that  the  deceased's  work  "  under  these  circumstances, 
therefore,  subjected  him  to  a  special  and  increased  hazard."  In 
the  present  cose,  while  the  deceased  may  have  been  subjected  to 
a  somewhat  higher  degree  of  heat  than  people  in  general  were 
subject  to,  yet  there  is  no  evidence  that  he  was  subjected  to  any 
different  degree  of  heat  than  other  workmen  in  that  bakery,  or, 
prchaps  in  other  bakeries. 

It  is  sometimes  said  that  death  from  the  action  of  the  elements 
is  an  industrial  accident  where  deceased  was  subjected  to  a  conr 
dition  more  serious  than  are  ordinary  members  of  the  community. 
This  would  moke  every  death  from  beat  in  an  industry  where 
artificial  heat  is  used  the  result  of  an  industrial  accident,  and 
would  make  an  insurance  carrier  pro  tanto  a  life  insurer  in  that 
industry  instead  of  an  insurer  agninst  accidents.  I  think  the  rule 
rather  is  that  death  from  the  action  of  the  elements  is  the  result 
of  an  industrial  accident  when  and  only  when  the  deceased 
has  been  subjected  to  a  more  serious  condition  than  other  workers 
in  the  same  or  a  similar  industry. 

Judged  by  this  rule,  the  deceased  iu  this  case  did  not  die  as 
the  result  of  an  industrial  accident,  for  more  than  100  other  people 
worked  in  the  same  room  with  him,  some  of  th«n  in  more  intense 
heat,  hut  not  one  of  them,  so  far  as  could  be  shown,  fdt  any  ill 
effects  of  the  heat  An  attempt  was  made  to  prove  that  other 
employees  of  this  bakery  also  suffered  heat  prostration  on  that 
day,  but  the  undisputed  evidence  was  that  Mr.  Gregorkiewicz  was 
the  only  one  of  the  large  number  working  in  the  Eame  room  that 
had  any  ill  effects  from  the  heat.  I  am  unable,  therefore,  to  see 
how  we  can  find  that  the  deceased  came  to  his  death  as  the  result 
of  an  industrial  accident  I  think  the  deceased  came  to  his  death 
from  heat  prostration  due  to  the  excessive  heat  of  the  day  on  which 
he  died,  perhaps  increased  by  the  fact  that  he  worked  in  the 
bakery,  but  all  workers  in  a  bakery  are  subjected  to  that  same  risk, 
and  I  do  not  see  how  it  can  be  distinguished  from  a  case  where 
a  man  suffers  heat  prostration  from  working  in  the  sun  when  he 
is  subject  to  no  other  degree  of  heat  than  the  ordinary  worker  in 
the  sun  is. 
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It  seeniB  to  me  that  the  award  muet  be  denied,  on  the  gnnmd 
that  no  industrial  accident  has  been  shown. 

On  the  30th  daj^  of  October,  1918,  the  Commisaion  acted  on  the 
forgoing  mattw  in  accordance  with  the  foregoing  opinion. 

Sa;er  and  Wiard,  Commiseioners,  concnr;  Uitchell,  Conunis- 
sioner,  diBsents,  and  Lynch,  Commissioner,  dissents  on  the  strength 
of  the  decision  of  the  court  in  Campbell  v.  Clausen-FlanagBn 
Brewery. 


Id  the  Hatter  of  the  Claim  of  Louise  Biohardsoit,  Dependent 
Mother,  and  Elhbb  Sichabdsoh,  Infant  Son,  for  Compensa- 
tion nnder  the  Workmen's  Compensation  Law,  for  the  Death 
of  Elubk  Kiceabdsob,  against  Habbt  Gbbenbsbq,  Employer, 
Uninsnred 

Death  Case  No.  69508 

(Decided  October  30,  1918) 

Injnriei  suitalned  ly  Elmer  Rkbardoon  remltiiiK  in  bis  death  wfiile  employed 
by  Harry  Gieenberg  aa  a  atableman  in  ITenr  Tork  dty. 

On  October  20,  1917,  Elmer  Ridurdson,  while  employed  as  a  atable- 
man  by  Harry  Oreenberg,  a  liveryman  jn  New  York  city,  and  irhile  in 
the  regular  course  of  hia  employment,  was  required  to  lead  i,  glandered 
horee  to  the  place  where  the  health  authorities  were  to  diapoae  of  the 
said  animal.  While  thus  engaged  KichardBon  contracted  glanders  result- 
ing in  hia  death  on  Novonber  3,  1917.  Held,  that  the  glanderi  may  be 
communicated  from  an  animal  to  a  human  being  either  by  inhalation 
or  by  infection  caused  by  the  introduction  of  the  infected  matter  from 
the  animal  through  an  abrasion  of  the  human  skin;  that  in  this  case 
the  glanders  was  contracted  by  inhalation.     Award  made. 

This  claim  came  on  for  hearing  before  State  Industrial  Com- 
mission at  its  office,  230  Fifth  avenue,  New  York  city,  on 
May  20,  1918,  and  July  1,  1918,  on  which  latter  date  ao  award 
of  compensation  was  duly  made  to  the  dependent  mother  and 
infant  son  of  Elmer  Richardson,  deceased,  and  from  which  award 
an  appeal  wag  taken  by  the  employer.      Thereafter  this  claim 
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came  on  for  hearing  before  tluB  Commission  on  October  i,  1918, 
and  October  30, 1918,  on  which  latter  date  the  award  as  previously 
made  was  confirmed.  Oommifl&ion«r  Lyon  dissenting  with  an 
opinion. 

Bobert  W.  Boi^nge,  conneel  to  State  Indastrial  Commiseion. 

David  Batt,  attorney  for  onployer. 

Claimants  in  person. 

Bt  the  CoHMisaioR. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  or  aboot  October  20, 1917,  tlie  day  wh^i  Elmer  Richardson 
contracted  glanders,  he  resided  at  No.  49  East  One  Hundred  and 
Thirty-fourth  street.  New  York  city,  and  was  employed  by  Harry 
Greenberg,  engaged  in  the  operation  of  a  livery  and  boarding 
stable  at  No.  162  West  One  Hundredth  street.  New  York  city. 
Elmer  Richardson  was  employed  in  connection  therewith  as  a 
stableman. 

On  or  about  October  20,  1917,  Elmer  Richardson  was  working 
for  his  employer,  and  while  engaged  in  the  regular  course  of  hia 
employment,  be  was  required  to  lead  a  horee  afflicted  with  glanders 
to  the  Thirty-ninth  street  dock  in  the  city  of  New  York  where 
the  health  authorities  were  to  dispose  of  said  animal.  While 
thus  engaged  Elmer  Richardson  contracted  glanders,  which 
resulted  in  his  death  on  November  8,  1917. 

It  appears  that  glanders  may  be  communicated  to  a  human 
being  either  by  inhalation  or  by  having  the  infected  matter  from 
a  diseased  animal  conveyed  directly  to  an  abraaion  of  the  skin. 
There  is  no  proof  of  any  abrasion  of  the  skin  in  this  case,  and 
the  reasonable  inference  is  that  the  glanders  was  contracted  by 
inhalation. 

The  average  weekly  wage  of  Elmer  Richardson  was  the  sum 
a£  twelve  dollars  and  seventy-seven  cents. 


ilized  by  Google 


564  Statb  Dbpabtueht  Kepobts 

[VoL  161  SUt«  Industrial  Oomniuion 

Neither  written  notice  of  injuiy  nor  written  notice  of  death  was 
given  to  the  employer  within  the  time  prescribed  1^  section  IS 
of  the  CompcuEation  Law,  but  the  employer  was  not  prejiidiced 
by  such  failure  in  either  instance. 

Elmer  Hicliardson  left  him  surviving  Louise  Kicbardson, 
mother,  aged  seventy-one  years,  dependent  upon  him  at  the  time 
of  said  accident,  and  Elmer  Richardson,  son,  aged  thirteen  years, 
the  claimants  herein. 

Award  of  compensation  is  hereby  made  against  Harry  Green- 
borg,  employer  to  Louise  Richardson,  dependent  mother,  aged 
sevens-one  years,  at  the  rate  of  three  dollars  and  nineteen  cents 
weekly  during  dependency;  to  Elmer  Bichardson,  infant  son, 
aged  thirteen  years,  at  the  rate  of  one  dollar  and  t\venty-eight 
cents  weekly  until  he  shall  arrive  at  the  age  of  eighteen  years; 
and  to  H,  A.  Howell  in  the  sum  of  one  hundred  dollars  on  account 
of  the  funeral  expenses  of  Elmer  Richardson,  deceased. 

Pursuant  to  said  award,  the  sum  of  one  hundred  and  fifty-one 
dollars  and  ninety-eight  cents  being  for  thirty-four  weeks  covering 
the  period  from  November  3,  1917  to  June  29,  1918,  of  which 
amount  forty-three  dollars  and  fifty-two  cents  is  payable  to  Clara 
Dobson  for  Elmer  Richardson,  son,  and  the  sum  of  one  hundred 
and  eight  dollars  and  forty-six  cents  is  payable  to  Louise  Richard- 
son, dependent  mother.  Future  payments  commencing  on  June 
30,  191S,  in  the  sum  of  two  dollars  and  fifty-six  cents,  payable  to 
Clara  Dobson  for  Elmer  Richardson,  infant  son,  and  in  the  sum 
of  sis  dollars  and  thirty-eight  cents,  payable  to  Louise  Richardson, 
dependent  mother,  are  to  be  made  every  two  weeks  during  the 
time  set  forth  in  the  preceding  paragraph,  subject,  however,  to  the 
contingencies  therein  expressed. 

The  failure  to  give  written  notice  of  injury  and  written  notice 
of  death  to  the  employer  within  the  time  prescribed  by  section  18 
of  the  Compensation  Law  is  hereby  excused  on  the  ground  that  the 
employer  was  not  prejudiced  by  such  failure  in  either  instanc& 

Lyon,  Commissioner,  dissents. 
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In  the  Uatter  of  the  Claim  of  Williau  J.  Eoeitio,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
R  H.  Howes  Constkuctioh  Company,  Employer;  Tbavel- 
KBs'  IirsDRAitCB  CoicFANY,  luBurance  Cairier 

Case  No.  4138 

(Decided  November   12,   1018) 

lojvriM  mtaiaed  by  WUlUm  J.  Emuk  wliil«  omployed  by  tbe  R.  H,  Howes 
CooatractioD  Compuiy  at  OtiniUe,  H.  T. 

Un  May  10,  1BI8,  William  J.  Koenig,  while  employed  on  the  grounds 
of  tbe  United  States  Government  Hospital  at  OtisTJIle,  H.  Y.,  by  the 
R.  U.  Howea  Construction  Company,  and  nhilc  in  the  regular  course  of 
his  employment,  came  in  contact  with  a  live  wire  used  to  carry  power 
or  electric  liglit  to  the  plant.  The  wire  brcdce  and  came  down  near 
claimant  who  took  hold  of  It  to  remove  it  and  was  badly  burned. 
Claimant  was  hired  by  a  livery  stable  keeper  to  drive  a  team  for  draw- 
ing atone,  the  Howes  Construction  Company  paying  the  liveryman  for 
both  team  and  driver.  Claimant's  wages  were  paid  t^  the  liveryman  but 
when  he  reported  for  work  he  reported  to  and  wss  supervised  by  a  fore- 
man of  the  construction  company.  The  two  qucations  involved  are  as  to 
who  was  the  employer  of  the  claimant  and  the  method  of  determining 
thv  rate  of  compensation.  Held,  that  the  injury  was  caused  by  an 
instrumentality  entirely  disconnected  from  the  liveryman's  business  and 
resulted  from  an  appliance  on  the  construction  company's  plant.  It 
therefore  arose  out  of  a  risk  assumed  by  the  company  when  it  took  the 
govemment  contract,  and  against  which  it  insured.  Eeld,  also,  that  the 
company  was  in  a  sense  the  employer  of  the  claimant.  The  rate  of  com- 
pensation,  since  the  claimant  had  worked  only  a  bbort  time  for  the 
IWeryman,  must  be  ascertained  from  the  wages  of  another  employee  in 
the  same  business  and  locality  who  worked  substantially  the  whole  of 
the  year  immediately  preceding  the  injuries.  The  record  shows  that 
three  dollars  per  day  vas  the  regular  pay  for  drivers  in  that  locality. 
Award  made  against  tbe  R.  H.  Howes  Construction  Company  and  the 
Travelers'  Insurance  Company. 

The  claimant  waa  injured  on  Ma;  16,  1918,  on  the  grounds 
of  the  United  States  Government  Hospital,  then  in  course  of  erec- 
tion at  Otiaville,  N,  Y.,  by  coming  in  contact  with  a  live  wire  used 
to  carry  power  or  dectrio  light  to  the  plant     The  wire  broke  and 
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came  down  near  cl&imant  who  took  hold  of  it  to  remove  it  and 
was  badly  bamed. 

Claimant  was  hired  hj  Nelson,  who  kept  a  livery  stable  in 
Middletown,  about  seven  miles  from  Otisville.  The  Howes  Con- 
Btraotion  Company,  the  contractors  for  the  govemmeat  work, 
procured  a  team  with  claimant  as  driver  from  Nelson,  for  draw- 
ing stone,  paying  Nelson  for  botli  team  and  driver.  Claimant's 
wages  were  paid  by  Nelson.  When  claimant  reported  for  work, 
he  reported  to,  and  was  supervised  by,  a  foreman  of  the  Howes 
Constroction  Company.  Nelson  was  not  insured,  and  it  is  stated 
that  he  has  not  means  from  which  compensation  can  be  collected. 

The  qnestions  to  be  determined  are,  who  was  the  employer 
within  the  meaning  of  the  Compensation  Law,  and  the  method 
of  determining  the  rate  of  compensation. 

Eoalyn  Cox,  for  claimant. 

E.  A.  Willoughby,  for  insurance  carrier. 

Ltoh,  Commissioner. —  I  gather  from  the  decisions  that  it 
would  be  proper  to  make  an  award  in  this  case  against  either  tho 
general  or  tho  special  employer.  If  that  be  so,  it  remains  to  see 
where,  in  justice,  the  burden  should,  in  this  particular  case,  fall. 

The  injury  was  occasioned  by  an  instrumentality  entirely  dis- 
connected from  Nelson's  business  and  from  an  appliance  on  the 
plant  of  the  Howes  Construction  Co.  It  therefore  arose  out  of  a 
risk  which  that  company  assumed  when  it  took  the  government 
contract,  and  against  which  it  insured.  This  seems  to  be  in  accord 
with  the  amendment  of  the  Constitution  which  made  the  Com- 
pensation Law  possible,  and  which  provides  (Art  I,  §  10)  "that 
all  mon^s  paid  by  an  employer  to  his  employees  or  their  legal 
representatives,  by  reason  of  any  of  the  laws  hereby  authorized, 
shall  be  held  to  be  a  proper  charge  in  the  cost  of  operating  the 
business  of  the  employer."  It  aeema  to  be  much  more  logical  to 
add  the  expense  for  this  claimant's  compensation  to  the  cost  of  the 
hospital  on  whose  plant  the  demgerous  appliance  was  situated, 
than  to  the  cost  of  running  a  livery  stable,  eeven  miles  away. 


ilized  by  Google 


EoEViG  V.  Howxa  Cohbtsuctiob  Co.  557 

State  IndiutrUl  CoauniMkn  [Vol.18] 

In  the  case  of  Dale  v.  Hual  Construction  Co.,  175  App.  Div, 
284,  the  coUrt  said:  "The  question  is  whether  the  injured 
person  was  in  the  employ  of  the  appellant  Hnal  Constraction  Com- 
pany at  the  time  of  the  accident.  He  was  in  the  regular  employ 
of  Semcoi  Lippert  in  driving  his  team,  and  had  been  in  that 
employ  for  sometime,  receiving  therefor  from  him  one  dollar  a 
day  and  board  and  lodging.  The  constraction  company  required 
the  service  of  teams  and  drivers  in  conducting  its  businesa,  but 
having  no  teams  of  its  own,  it  contracted  with  Huntley  b  McCor- 
ray,  two  of  its  officials,  to  furnish  it  the  necessary  teams  at  six 
dollars  and  fifty  cents  a  day.  They  did  not  have  enou^  teams, 
and  secured  additional  teams  of  one  Garrity,  who  was  in  the  team- 
ing business,  for  which  they  paid  him  six  dollars  a  day.  Garrity, 
not  having  enough  teams,  secured  additional  teams  of  Semoa 
Lippert,  for  which  Lippert  received  from  Garrity  six  dollars  per 
day.  Dale,  the  driver  of  Lippert's  team,  while  hauling  sand  for 
the  company  was  under  the  control  and  direction  of  its  foreman. 
The  company  had  no  authority  to  discharge  Dale,  but  evidently 
had  authority  to  refuse  to  continue  him  and  the  team  iu  its  serv- 
ice longer. 

"  I  rtiink  the  Commission  was  justified  in  determining,  under 
the  circumstances,  that  Dale  was  in  the  employment  of  the  con- 
struction company  at  the  time  of  the  employment" 

This  seems  to  exactly  fit  this  case. 

Some  question  is  raised  as  to  the  method  of  fixing  compen- 
sation. Claimant  had  worked  but  part  of  the  day  with  his  team 
on  the  hospital  site  when  he  was  hurt.  In  fact,  he  had  worked 
but  a  short  time  for  Ifelson.  This  being  so,  compensation  must 
be  fixed  under  Fubdivision  2  of  section  14  of  the  act,  by  taking- 
as  its  basis  the  wage  of  another  employee  in  the  same  business  and 
locality,  who  worked  substantiaUy  the  whole  of  the  year  immedi- 
ately preceding  the  injury.  For  this  purpose,  claimant's  attorney 
both  put  in  evidence  an  afSdavit  of  a  truckman  in  Middletown  that 
the  wages  paid  to  drivers  was  three  dollars  per  day,  and  himself 
testified  that  as  mayor  of  Middletown,  he  paid  drivers  at  that 
rate,  and  knows  that  at  least  three  dollars  per  day  was  the  r^ular 
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rate  of  compensation  for  drivera  in  that  vicinity.  CompenBati(Mi 
should  be  based  on  a  wage  of  three  dollars  per  day. 

It  seems  that  claimant,  fearing  that  he  might  be  rele^atcJ  for 
compensation  to  an  impecunious  employer,  commenced  a  third 
party  action  against  the  concern  which  owned  the  electric  wire 
which  caused  his  hurt 

He  should  be  required,  as  a  condition  of  receiving  compensa- 
tion, to  either  consent  that  the  employer  be  substituted  as  plain- 
tiff in  the  third  party  action,  or  that  the  action  may  be  carried 
on  by,  and  for  the  benefit  of,  the  employer  in  the  claimants 
name.  In  the  latter  evrait  the  employer  and  insurance  carrier 
should  stipulate  to  hold  claimant  harmless  of  all  costs  and  expenses, 
and  that  any  recovery  beyond  the  amount  paid  as  compensation 
and  the  expense  of  the  litigati(m  will  be  hdd  as  trustee  for 
claimant 

I  advise  an  award  against  the  R.  H.  Howes  Conetmction  Com- 
pany and  the  Travelers'  Insurance  Company. 

On  the  12th  day  of  November,  1'918,  the  Oommission  acted 
on  the  foregoing  matter  in  accordance  with  the  fore^ing  opinion. 

Lynch,  Sayer  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Geobqe  MAKi:,Ain>,  for  Compensa- 
tion under  the  Workm^i's  Compensation  Law,  against  Suitii 
&  Pearson,  Employer  j  TaAVELBRs'  Iitsuoamck  Coupaht, 
Insurance  Carrier 

File  No.  14770 

(Decided  November  12,   1918) 

Injuries  sustained  by  GeoiKe  Mariand  while  employed  ■■  a  foreman  by  Snitb— 
&  Pearson  at  tbeii  tinsmith  and  hardwaie  shop. 

On  November  4,  IQIS,  George  Mnrland,  while  emploTed  as  a  foreman  bf 
Smith  i,  Pearson  at  their  tin  shop,  and  while  in  the  regular  course  of 
his  emplofment,  came  nut  of  the  Bhop,  turned  to  lock  the  door  and  then 
fell  or  rolled  off  the  alonp  or  platform  in  front  of  the  door  of  the  ifaap, 
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BUBtaioing  Injuriei  to  his  shoulder  and  back.  The  claimint  is  a  man 
seventy-Biz  years  of  sge,  large  and  heavy.  He  has  a  high  blood  pressure 
and  since  the  accident  has  never  been  able  to  resume  work.  The  platform 
was  three  feet  wide  without  a  railing  and  was  so  arranged  that  wagons 
could  drive  up  in  front  of  it  and  load  or  unload.  Bcld,  that  it  is 
impossible  to  sscertain  accuTately  at  what  exact  point  his  injuries  ceased 
to  disable  him  and  his  natural  bodily  inflrmlty  became  the  sole  cause  of 
disability;  that  a  rehearing  will  be  necessary  to  determine  the  extent  of 
disability.  Award  of  the  deputy  should  be  affirmed  and  the  case  con- 
tinued and  remitted  to  the  deputy  for  bearing  on  the  extent  of  diaability- 

The  claimant  fell  from  a  platform  or  porch  in  front  of  hia 
ranployer's  shop  and  sustained  certain  injuries  for  which  com- 
pensation is  claimed.  The  employer  was  engaged  in  business 
as  tinsmith  and  hardware.  The  accident  oeeurred  on  November 
4,  1916,  at  noon.  Accident  is  denied  and  prejudice  claimed 
because  of  delayed  notice.  The  facta  so  far  as  material  are  set 
forth  in  the  opinion. 

Claimant  in  person. 

Amos  H.  Stephens  (by  J.  W.  Baily  and  L.  C.  Ryan)   fir 


Sateb,  Commissioner. —  George  Marland,  a  large,  heavy  man, 
seventy-six  years  of  age,  was  employed  as  a  foreman  by  Smith 
&  Pearson,  at  their  tin  shop,  and  has  been  in  their  employ  for 
about  thirty  years.  On  November  4,  1916,  at  noon,  he  came  out 
of  the  shop,  turned  to  lock  the  door,  and  then  fell  or  rolled  off  the 
stoop  or  platform  in  front  of  the  door  of  the  shop.  The  platform 
was  three  feet  wide  with  no  railing  and  steps  at  one  wid.  It  was 
so  arranged  that  wagons  could  drive  lip  in  front  of  it  and  load 
or  unload.  Claimant  swears  he  fell  off  the  platform,  not  down  the 
steps,  and  is  positive  he  did  not  have  a  dizzy  spell.  There  is  some 
testimony  that  at  one  time  the  claimant  fell  in  the  ofRce  from  a 
diz^  spell  but  the  time  of  that  fall  is  variously  fixed  at  from  one 
to  more  than  five  years  previously  and  the  claimant  denies  it. 

As  a  result  of  the  fall  claimant  sustained  injuries  to  his  shoulder 
and  back.  He  is  an  old  man,  with  a  very  high  blood  pressure 
and  has  never  been  able  to  resume  work.     I  think  the  claimant's 


^d  by  Google 


State  Djcpabtubnt  Rsfobtb 


[Vol.18]  StAt«  Induatiial 


condition  is  due  to  the  injuries  sustained.  It  is  impossible  to 
accurately  ascertain  at  what  exact  point  his  injuries  ceased  to 
disable  him  and  his  natural  bodily  infirmities  became  the  sole 
cause  of  disability.  It  is  not  clear  that  that  time  has  arrired,  and 
a  rehearing  will  be  necessary  to  determine  the  extent  of  disability. 

Carrier  and  employer  claim  prejudice  because  of  lach  of  notice, 
and  also  that  the  claimant's  injuries  did  not  arise  out  of  the 
employment. 

The  employer,  Mr.  Pearson,  had  knowledge  on  the  day  of  the 
accident  of  the  time  and  place  and  manner  of  the  injuiy.  He 
went  to  the  claimant's  home  a  week  after  the  accident  and  dia- 
cussed  the  matter  with  the  injured  employee.  He  cannot  be 
beard  to  complain  of  prejudice  on  account  of  lack  of  notice. 

The  more  serious  question  to  my  mind  is  whether  the  injury 
arose  out  of  the  employment.  All  the  way  thiongb  the  testimony 
runs  the  suggestion  that  the  claimant  had  a  dizzy  spell  and  fell. 
No  proof,  however,  is  forthcoming  that  that  was  the  fact,  and 
we  might  rely  on  the  claimant's  testimony  that  he  did  not  hare  a 
dizzy  spell.  Even,  however,  if  he  did  fall  iiom.  a  dizzy  spell, 
sustained  while  he  was  on  an  open  loading  platform,  and  fell 
from  there  to  the  ground,  the  accid^it  would  in  my  opinion  be  one 
arising  out  of  the  employment.  This  Commission  held'  in  the 
matter  of  De  Vos  v.  Rochester  Brick  &  Tile  Co.,  16  St.  DepL 
Kep.  S31,  that  a  man  working  on  a  raised  platform  and  fall* 
ing  to  the  ground  in  an  epileptic  seizure,  sustained  an  injury 
arising  out  of  his  employment.  Likewise  in  the  case  of  Santa- 
croce  V.  Sag  Harbor  Brick  Works,  182  App.  Div.  412,  the  Appel- 
late Division  sustained  an  award  to  an  employee  who  fell  from  a 
pile  of  bricks  fifteen  feet  high,  from  an  attack  of  vertigo, 

I  think  the  award  of  the  deputy  should  be  affirmed  and  the  case 
continued  and  remitted  to  the  deputy  for  hearing  on  the  extent  of 
disability. 

On  the  12th  day  of  November,  1&18,  the  Commissiwi  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lyon,  Lynch  and  Mitchell,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Hebhan  Kaelin,  for  Compensation 
Tutder  the  Workmen's  Compensation  Law,  againat  H.  Kahbbb 
&  Co.,  Inc.,  Employer;  Zceich  Genebal  Accidekt  Company, 
Insarauce  Carrier 

Case  No.  58758 

(Decidod  November  12,  lillS  ) 

InjnriM  rastalned  hy  Hernuui  Karlin  while  employed  ai  keal  tritninei  ii  « 
ckthing  establisluneBt  of  H.  Kamlwr  &  Co.,  lie 

On  September  2fi,  IBIT,  Herman  Earlin,  in  tbe  r^ulax  course  of  bit 
employment,  knd  wbile  employed  ta  bead  trimmer  in  a  clotbing  estab- 
liabment,  waa  ordered  to  straighten  out  rollB  of  clotb  on  A  sbell,  requiring 
him  to  atand  witb  one  foot  on  a  table  and  the  other  on  tbe  edge  of  a 
■helf.  Wbile  so  standing  witb  hia  lof^s  stretched  apart,  be  lifted  tha 
rolls  for  about  fortj-flve  minutes.  When  he  attempted  to  straighten 
up  he  sustained  a  severe  pain  in  his  back  and  hips  compelling  bim  to  go 
home-  He  called  a  physician  and  aftenrards  was  treated  by  a  pbysiuian 
•ent  by  tbe  insurance  company.  The  question  here  is  as  to  whether 
claimant  received  an  accidental  injur}'  within  tbe  meaning  of  tba  law. 
<B»  baa  a  detective  hip  joint,  resulting  from  an  accident  received  aa  a 
child  and  one  1^  is  shorter  than  the  other,  giving  him  a  slight  limp. 
EeU,  that  compelling  a  man  with  a  defective  hip  to  stand  for  three- 
quarters  of  an  hour  in  a  strained  and  unnatural  position  was  sufficient 
if  it  contributed  to  aggravate  tbe  condition  of  the  hip  to  m^e  the  com- 
plainant's claim  valid.  Motion  to  reopen  the  case  denied  and  an  award 
made  by  the  Deputy  Commissioner  affirmed.  Uedical  expenses  for  the 
flrst  sixty  days  of  disability  should  be  charged  against  the  employer 
and  insurance  carrier. 

Claim  is  made  for  compensation  and  medical  expenses  on 
account  of  an  injury  said  to  have  been  sustained  by  reason  ot 
standing  in  a  forced  and  unnatnral  position. 

Claimant  in  person. 

P.  J,  O'Brien,  for  insurance  carrier. 

Sateb,  Commissioner. —  The  claimant  is  employed  as  bead 
trimmer  in  a  clothing  establishment.    On  September  25,  1917, 
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he  rastaiueil  an  injury  of  which  he  gave  written  notice  to  the 
employer  on  October  3,  1917.  On  that  date  he  waa  in  the  regular 
course  of  hie  employment  called  upon  to  straighten  out  some  goods 
on  a  shelf,  and  for  that  purpose  he  was  cc»npeUed  to  stand  with  one 
foot  on  a  table  and  the  other  on  the  edge  of  a  shelf,  a  distance  of 
three  and  onehalf  feet  between  them.  While  so  standing  with  his 
legs  stretched  apart,  he  lifted  rolls  of  cloth.  This  ccmtiaued  for 
about  forty-five  minutes,  at  the  end  of  which  time,  on  attempting 
to  straighten  up  he  felt  a  severe  pain  in  his  back  and  hips.  Claim- 
ant was  compelled  to  go  home  and  was  disabled  for  a  considerable 
time.  He  first  consulted  bis  own  physician  and  later  called  upon 
the  insurance  carrier  and  received  treatment  from  a  jAysician  to 
whom  he  was  sent  by  the  insurance  company. 

Question  is  raised  as  to  whether  this  claimant  received  an 
accidental  injury  within  the  meaning  of  the  law,  I  think  he 
unquestionably  did.  Not  every  accident  must  be  accompanied  by 
a  show  of  external  and  visible  force  and  violence.  By  his  ques- 
tions counsel  for  the  carrier  concedes  that  if  claimant  had  been 
"  bumped  "  by  a  roll  of  cloth  it  would  have  been  an  accident.  I 
think  to  deny  an  accident  here  is  spinning  too  fine  a  thread.  The 
force  that  caused  disability  was  present,  whether  visible  at  the 
time  or  not.  The  fact  that  claimant  has  a  defect  in  his  hip  joint, 
resiJting  from  an  accident  in  early  childhood,  does  not  change  the 
situation.  He  testified  that  aside  from  a  slight  limp  from  a 
shortening  of  one  leg,  he  experienced  no  difBculty  from  his  defec- 
tive hip.  The  employer  employed  this  man,  with  the  perfectly 
apparent  defect,  and  had  so  employed  him  for  a  dozen  years.  He 
caused  this  man  with  the  defective  hip  to  stand  for  three-quarters 
of  an  hour  in  a  strained  and  unnatural  position  while  lifting  rolls 
of  cloth.  If  that  position  and  the  work  done  therein  contributed 
to  aggravate  a  condition  of  the  hip  that  otherwise  did  not  disable 
the  workman,  then  the  claim  is  properly  made. 

Carrier  relies  on  the  case  of  Alpert  v.  Powers,  181  App.  Div. 
902;  223  K  Y.  97.  That  case  is  not  in  point  here.  That  was  a 
hernia  case.  The  claimant  testified  he  did  nothing  unusual  or  out 
of  his  ordinary  every  day  work,  and  there  is  no  suggestion  that 
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he  was  forced  to  occupy  a  Btr&ined  and  lumatural  position.  More- 
over, the  medical  a£pc;ct  of  hernia  is  entirely  different  from  the 
caae  we  are  conBidering. 

The  motion  to  reopen  should  be  denied  and  the  award  of  the 
deputy' commissioner  confirmed.  Medical  expenses  for  the  first 
sixty  days  of  disability  are  properly  chargeable  against  the 
ranployer  and  insurance  carrier. 

On  the  12th  day  of  November,  1918,  the  Commiaaion  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Lyon  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Habet  Caplan,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Belbeb 
Teunk  and  Bao  Compakt,  Employer  j  United  States 
Cabdaltt  Compant,  Lisurance  Carrier 

Death  Case  No.  48074 

(DBcided  November  IB,  1918) 

InjniiM  nuUined  by  Hany  Caplan  iMnltinf  in  his  deatk  wUle  etuploTed  m 
a  maoatei  by  Belb«r  Tnmk  ft  Bag  Company. 

Oa  December  10,  1917,  Harry  Caplan,  while  employed  aa  a  manager  of 
tbe  New  York  office  of  bia  employer,  and  while  in  the  regular  coune  of 
his  employment,  was  found  dead  or  dying  at  the  foot  of  a  basoneDt 
stain  in  the  New  York  ofBce  of  his  employer  which  ii  a  corporation 
having  its  principal  office  in  Philadelphia,  Penn.  Ko  one  witnessed  the 
accident,  If  one  occurred.  A  police  officer  tettifled  that  sometime  before 
the  alleged  accident,  be  had  found  the  deceased  unconscious  in  the  street 
in  an  epileptic  fit  and  that  when  he  came  out  of  it  Caplan  stated  that 
he  had  several  times  had  these  attacks  recently  and  was  being  attended 
for  them  by  a  physician.  Held,  that  epilepsy  having  tbuB  been  shown, 
and  there  being  no  proof  of  an  accident,  an  award  will  be  denied. 

An  award  was  denied  in  this  case  by  the  deputy  commissioner 
on  the  ground  that  there  was  failure  of  proof  of  accident  From 
this  award  the  claimant  has  filed  a  notice  of  appeal  and  the  matter 
now  comes  on  for  a  hearing  before  the  full  Commission,  at  the 
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instance  of  our  legal  department,  for  review.  The  employer  ifl  a 
corporation  engaged  in  the  manufacture  of  traveling  goods,  with 
its  principal  office  in  the  city  of  Philadelphia,  Penn.  It  has  stores 
or  places  of  business  in  various  cities,  including  the  city  of  New 
York.  All  of  the  manufacturing  is  done  in  the  State  of  Pennsyl- 
vania, if  the  word  manufacture  is  used  in  its  ordinary  significance. 
On  occasions  it  makes  repairs  to  its  goods  at  its  New  York  store 
and  the  claimant's  husband,  Harry  Caplan,  was  engaged  as  the 
manager  of  the  New  York  office,  where  his  death  occurred  on  the 
19th  day  of  December,  1917.  He  was  found  dead  or  in  a  dying 
condition  near  the  foot  of  the  basement  stairs  in  the  New  York 
office,  and  died  before  aid  could  reach  him.  No  one  witnessed  the 
accident,  if  one  occurred. 

The  claim  is  resisted  by  the  insurance  carrier  on  two  grounds: 
First,  that  the  case  does  not  come  under  the  New  York  Compensa- 
tion Law,  because  the  hazardous  business  carried  on  by  the 
employer  ia  done  wholly' without  the  State  of  New  Yori,  and  that 
the  New  York  Compensation  law  can  have  no  application  to  a 
hazardous  business  carried  on  in  another  state;  and,  second,  that 
in  any  event,  there  is  an  utter  failure  of  proof  of  an  accident 

Meyer  Stmnsky,  for  claimant. 

William  H.  Hotchkisa,  for  insurance  carrier. 

Lyon,  Commissioner, —  Prior  to  the  amendment  of  the  defini- 
tion of  employee  by  chapter  622  of  the  Laws  of  1916,  it  is  very 
probable  that  the  deceased  could  not  be  held  to  be  an  employee 
within  the  meaning  of  the  Compensation  Law,  becaase  be  was  not 
at  the  time  of  his  death  "engaged  in  one  of  the  occopationa 
enumerated  in  Section  2,"  but  that  amendment  added  to  the 
definition  the  following  words:  "  Or  who  is  in  the  service  of  an 
employer  whose  principal  business  in  that  of  carrying  on  or  cwi- 
ducting  a  hazardous  employment  upon  the  premises  or  at  the  plant 
or  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer."  I  am  not  sure  that  I  should  altogether  agree  with 
the  contention  of  the  insurance  carrier  that  an  employer  engaged 
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in  hazardous  employineDt  in  anothra  State,  who  sends  hia  product 
into  the  State  of  New  York  for  sale  and  distiibntion,  would  not 
be  bound  to  cover  for  compensation  under  the  New  York  Com- 
pensation Law  his  employees  in  the  State  of  New  York  engaged 
in  the  distribution  of  his  product.  In  Smith  v.  Heinie  Safety 
Boiler  Company,  recently  decided  by  the  Court  of  Appeals,  Judge 
Cardozo  said:  "In  1016,  it  (the  employer)  was  subject  to  no 
duty  to  insure  its  employees  under  our  law  except  indeed  such 
employees  as  it  might  send  within  oar  state."  But  that  question, 
I  think,  need  not  be  decided  here  for  the  amended  definition  of 
manufacture  provides  that  the  term  shall  cover  "  repairs,"  and  the 
undisputed  testimony  here  is,  that  this  employer  while  it  does  not 
mani]facture  any  of  its  goods  in  the  State  of  New  York  in  the 
ordinary  sense  of  the  term  manufacture,  yet  does  do  certain 
repairing.  Thus,  Mr.  Henry  Belber,  the  general  manager  of  the 
employer,  testified :  "  Q,  What  do  you  do  in  the  way  of  repairing 
trunks?  A.  Bepair  them  right  in  the  office.  Q.  The  office  in 
New  York?  A.  Yes,  sir.  Q.  To  what  extent?  A.  Well,  if 
clamps  are  broken,  if  locks  are  broken,  stitch  up  handles,  relining 
a  trunk,  fumishiug  a  trunk,  etc.  Q.  Do  you  do  that  to  consid^^ 
able  extent  t  A.  Well,  whatever  is  damaged  —  whenever  it  comes 
down  damaged.  Q.  Who  does  that  work  ?  A.  Whoever  is  in  the 
place.  We  have  a  young  man;  if  the  fellow  is  away  for  a  day 
sick,  somebody  else  does  it.  Th^  all  know  how  to  do  it  Q.  Did 
yon  ever  see  any  of  them  doing  it  when  you  were  there  ?  A.  Yk, 
sir.  I  have  done  it  myself  when  I  come  there.  Q.  What  sort  of 
arrangement  have  you  in  the  way  of  tools  in  New  York?  A. 
Begular  tool  chest  with  different  little  things  like  a  hammer, 
rivets,  nail  chisel,  pinchers  and  a  needla  Q.  No  machinery  ?  A. 
No  machinery.    We  do  it  all  by  hand." 

While  this  does  not  disclose  any  very  extensive  operation  in  the 
way  of  repairs  in  my  opinion  it  is  sufficient  to  connect  the 
manufacture  in  Philadelphia  with  the  work  done  in  New  York 
under  the  amended  definition  of  the  word  manufacture,  and  pur- 
suant to  the  decision  in  the  cases  of  McDowell  v.  Dispatch  Film 
Corporation  and  Kohlhaus  v.  Regal  Shoe  Company.     In  the 
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McDowell  case  it  was  clearly  shown  that  the  emplc^er  <licl  no 
manufactaring  in  the  State  of  Sew  York  in  the  ordinary  accepta- 
tion of  the  term,  but  that  it  did  make  alterations  to  films  hj 
cutting  oat  undesirable  parts  and  fastening  the  ends  together  and 
in  other  ways.  The  award  made  by  the  Commission  was  unani- 
mously affirmed  by  the  Appellate  Division  and  that  court  denied 
the  application  for  leave  to  appeal  to  the  Coart  of  Appeals.  So 
in  the  case  of  Kohlhaus  v.  Regal  Shoe  Company  it  was  shown 
without  dispute  that  the  employer  made  no  shoes  in  the  State  of 
New  York,  but  that  it,  in  oonjunction  with  its  varions  stores,  at 
times  repaired  shoes.  In  this  case,  too,  the  Appellate  Division 
was  unanimous  in  affirming  the  award,  and  ontil  one  of  these 
cases  is  reversed  by  the  Court  of  Appeals,  I  think  th^  are  to  be 
our  guide  on  the  question  now  before  this  Commission. 

The  question  whether  there  is  a  sufficient  proof  of  an  accident 
is  not  without  its  difficulties.  It  is  claimed  that  the  verified 
proof  of  death  made  by  the  employer  is  sufficient  prima  facie  to 
make  out  a  case  of  accidental  death,  because  the  proof  of  death 
filed  by  the  employer  and  sworn  to  by  Aaron  A  Belber  states, 
as  of  personal  knowledge,  in  answer  to  the  question  as  to  how, 
when  and  where  he  was  injured :  "  Fell  down  the  steps  of  our 
New  York  office  leading  into  bas^nent  and  sustained  serious 
injury  which  resulted  in  his  death."  It  is  said  that  this  affi- 
davit, since  it  would  subject  Mr.  Belber  to  a  prosecution  for 
perjury  and  since  it  purports  to  speak  as  of  personal  knowledge, 
is  sufficient  of  itself  to  prove  that  there  was  an  accident.  I  doubt 
very  much  whether  this  is  so  when  we  are  dealing  with  the  liability 
of  a  third  party  like  the  insurance  carrier.  I  think  to  hold  that 
it  is  binding  upon  the  insurance  carrier  in  such  a  sense  that  it 
cannot  be  refuted  by  testimony  would  be  carrying  the  mattrar  too 
far  and  ignores  the  necessity  which  the  triers  of  fact  are  always 
under  to  weigh  testimony  and  determine  its  value. 

It  is  the  claim  of  the  insurance  carrier  that  Mr.  Aaron  Belber, 
who  made  this  proof  of  death,  was  so  situated  at  the  time  that  he 
could  have  no  personal  knowledge  of  the  accident,  if  one  occurred, 
and  that  his  statemmt  must  be  found  to  be  merely  hearsay,  and  in 
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support  of  this  propositioa,  Mr.  Aaron  A.  Belber's  brother,  Henry 
Betber,  the  manager  of  the  concern,  was  called  and  testified  that 
at  the  time  when  the  deceased  met  his  death,  his  brother  Aaron 
was  in  Philadelphia.  This  being  so,  I  think  the  proof  of  death 
made  hj  Aaron  Belber  is  not  conclusive,  although  it  purports  on 
its  face  to  speak  as  of  actual  knowledge. 

There  being  no  witness  to  the  cause  of  Mr.  Caplan's  death  the 
accident  must  be  established,  if  at  all,  from  the  fact  of  his  being 
found  dead  or  in  a  dying  condition,  and  the  circumstances  under 
which  he  was  found,  it  being  the  duty  of  this  Commission  as  the 
trier  of  fact  to  draw  all  necessary  inferences  from  the  testimony 
and  surrounding  circumstances.  Had  Mr.  Caplan  been  found 
immediately  at  the  foot  of  the  stair  down  which  he  had  passed, 
we  might  draw  the  inference  that  he  tripped  and  ieil  down  the 
stairs.  The  proof  is  that  the  stair  went  from  the  store  straight 
down  to  a  broad  stair  or  platform  and  then  turned  at  right  angles 
and  continued  for  two  steps  to  the  floor  of  the  cellar.  The 
deceased  was  found  lying  on  the  cellar  floor  with  his  feet  toward 
the  foot  of  the  stairs  and  about  five  feet  from  the  lowest  step,  and 
his  head  stiU  further  away.  A  police  oflScer  was  called  who 
testified  that  about  six  months  before  his  death  the  deceased  was 
found  unconscious  on  the  street  from  what  appeared  to  be  a  fit  of 
epilepsy.  This  witness  also  testified :  "  I  afted  him  how  long  he 
had  been  troubled  with  that  sickness  and  he  said  he  had  had 
several  of  them  recently  and  that  he  was  being  attended  by  some 
physician  uptown." 

We  have  then  the  case  of  a  man  subject  to  epileptic  seizures, 
found  dead  or  dying  on  the  floor  at  a  considerable  distance  from 
the  foot  of  stairs  which  he  had  evidently  just  descended.  Can  we 
properly  draw  the  inference  that  his  death  was  due  to  a  fall  down 
the  stairs  from  which  he  evidently  had  walked  several  steps?  I 
think  not.  I  think  there  is  failure  of  proof  of  an  accident  and 
that  an  award  must  be  denied. 

On  the  19th  day  of  November,  1918,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

All  concur. 
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In  the  Matter  of  the  Claim  of  Bichasd  Devzbbux,  for  Coa>- 
pensation  under  the  Workmen's  Compensation  Law,  against 
150  East  Sbvbsty-Secohd  Steeet,  Iwc,  Emplojerj  Uhited 
States  Cabualtt  Company,  Insniance  Carrier 

Case  No.  49590 
(Decided  November  Ifi,  1918} 

AypHcatlon  to  TU»te  an  award  db  tha  zroond  of  faHnie  to  ^tc  dne  notice 
of  injury. 

The  questiona  herein  to  be  determined  are  aa  to  sufficiency  of  notice 
and  aa  to  whether  the  compenution  awarded  is  sufficiently  high.  An 
award  was  granted  to  claimant  on  the  trial  of  the  action,  tha  compensa- 
tioD  being  figured  on  the  basis  of  fifty  dollars  per  month  wages-  On  ths 
rehearing  of  the  case  the  clainumt  insisted  upon  his  right  to  receire  addi- 
tional compenaation  because  of  additional  sums  received  by  him  aa  tips 
from  the  tenants  in  the  establiahment  of  which  he  was  doortender.  ff«U, 
that  from  the  inconsistent  testimony  of  claimant  his  story  as  to  the 
tips  was  unworthy  of  belief,  but  that  from  the  record  sufficient  notice 
of  injury  must  1m  deemed  to  have  been  given.  Award  already  made 
affirmed  and  application  to  increase  same  on  account  of  tips  denied,  and 
case  continued  to  determine  whether  claimant  is  entitled  to  any  farther 
compenaatioD. 

An  award  haa  been  made  in  this  case  which  the  insurance 
company  asks  to  have  vacated  on  the  ground  that  it  waa  preju- 
diced b;  the  failure  of  the  claimant  to  give  written  notice  of  his 
injury,  in  pursuance  of  section  18  of  the  Compensation  Law. 
Compensation  was  figured  on  the  basis  of  fifty  dollars  per  month 
wages  which  the  claimant  was  earning  when  injured.  On  the 
re-hearing  the  claimant  stated  that  he  received  a  considerable  sum 
of  mouey  as  tips  in  addition  to  his  regular  salary,  and  asked  that 
his  remaining  compensation  be  increased  accordingly.  The 
questions  to  be  determined  are,  whether  sufficient  notice  was 
given  by  the  claimant  of  his  injury,  and  if  so,  whether  the  com- 
pensation awarded  is  at  a  sufficiently  high  rate. 

Claimant  in  person, 

William  H.  Hotehkiss,  for  insurance  carrier. 
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Lyon,  CommiBsioner. —  At  the  last  hearing  the  claimant  was 
very  insistent  that  the  tips  which  he  received  from  the  tenants 
of.the  premises,  of  which  he  waa  doorkeeper,  were  very  consider- 
able In  one  place  he  stated  that  there  were  ten  or  fifteen 
families  in  the  house  which  gave  him  on  the  average  of  one  dollar 
apiece  a  month.  Almost  immediately  thereafter,  he  said  that 
this  amounted  to  seven  dollars  a  month.  He  also  stated  that  his 
salary  and  tips  would  amount  to  seventy  dollars  a  month,  and  in 
one  place  raised  this  to  as  high  as  ninety  dollars.  On  being 
questioned  as  to  how  he  arrived  at  the  monthly  amount  of  his 
tips,  he  stated  that  he  put  them  down  in  ft  book.  Again  and 
again  he  stated  that  he  had  the  book  and  at  one  time  seemed  to 
intimate  that  he  had  the  book  in  his  pocket.  On  further  exami- 
nation, however,  he  admitted  that  he  had  never  kept  any  such 
book  and  that  he  did  not  put  his  tips  down  on  any  paper  at  all 
and  he  was  so  utterly  at  sea  about  the  whole  matter  of  tips  that 
my  own  opinion  is  that  he  is  entirely  unworthy  of  belief  when 
not  corroborated,  and  I  think  his  claim  to  have  hie  compensation 
increased  on  the  ground  of  having  received  any  considerable 
amount  for  tips  must  be  denied,  because  the  proofs  do  not 
warrant  us  in  finding  on  bis  own  uncorroborated  statement,  that 
he  received  any  considerable  sum  in  tips. 

The  insurance  carrier  thereupon  asked  that  owing  to  his 
seeming  willingness  to  testify  to  what  was  not  true,  he  should 
not  be  believed  in  his  statement  as  to  what  a  letter  giving  the 
notice  of  his  injury  contained.  The  undisputed  fact  is,  however, 
that  shortly  after  bis  accident,  he  wrote  a  letter  to  the  superin- 
tendent of  the  apartment  house,  of  which  he  was  the  doorkeeper, 
.  telling  the  superintendent  of  his  accident.  It  is  admitted  by  the 
insurance  carrier  that  this  letter,  if  it  contained  the  proper  data, 
was  sufficient  compliance  with  section  18  of  the  Compensation 
Law.  This  letter  was  received  by  the  superintendent,  as  we  know 
by  that  gentleman's  testimony  on  the  stand.  He  admitted 
receiving  it,  although  he  does  not  agree  with  llr.  Devereux  as  to 
what  the  letter  contained.  Mr.  Devereux  stated  that  he  told 
the  superintendent  of  the  time  and  place  of  the  accident  and  that 
he  waa  badly  hurt.     If  the  letter  contained  this  information, 
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inasmuch  as  it  waB  received  in  time,  imder  section  18  of  the  Com- 
pensation Law,  bj  the  only  representative  of  the  employer  whom 
the  claimant  knew  and  the  one  who  was  in  complete  charge  of 
the  premises  where  the  claimant  worked,  it  was,  in  my  opinion, 
a  sufficient  compliance  with  the  statute.  I^either  the  insurance 
carrier  nor  the  employer  were  able  to  prodnce  the  letter,  although 
the  superintendent  of  the  employer  admitted  having  received 
it.  He  said  that  it  had  been  destroyed  or  mislaid  and  could  not 
be  found. 

We  have  then  the  situation  where  a  letter,  which  is  very  mate- 
rial and  the  confents  of  which  are  somewhat  in  controverfiy,  was 
confessedly  written  and  received  but  is  not  produced  by  the  party 
receiving  it  That  the  letter  is  not  produced  is  not  the  fault  of 
the  claimant  but  is  the  misfortune  or  the  fault  of  the  employer, 
and  the  misfortune  should  not  be  visited  upon  the  claimant  I 
think,  under  these  circumstances,  we  are  bound  to  assume  that 
the  version  of  its  contents  given  by  the  sender  of  it  is  sufficient 
for  present  purposes.  In  fact,  we  are  commanded  by  section  21 
of  the  Compensation  Law  to  presume  that  the  notice  waa 
sufficient,  there  being  no  question  but  that  the  notice  was  given, 
I  am,  therefore,  of  the  opinion  that  the  award  already  made 
should  be  affirmed  and  the  application  to  increase  the  same  on 
account  of  the  tips  which  claimant  claims  to  have  received  as 
part  of  his  wages,  should  be  denied  and  the  case  continued  to 
determine  whether  the  claimant  is  entitled  to  any  further 
compensation. 

On  the  12th  day  of  November,  1918,  the  Commission  acted 
on  the  foregoing  matter  in  accordance  with  the  foregoing 
opinion. 

Lynch,  Sayer  and  Mitchell,  Commiesionera,  concur. 
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In  the  Matter  of  the  Claim  of  Ethil  J.  O'Reillt,  Widow,  for 
Compensatioa  utider  the  Workmen's  CompenBatiou  Law,  for 
the  Death  of  Johit  J.  O'Reillt,  against  The  Citt  of  New 
YoBK,  Employer 

Death  Case  No.  325088 

(Decided  Norember   19,   ISIS) 

binlM  n«UlB»d  by  Jolm  J.  O^eillr  lunltlng  in  Us  dMtk  while  enployel 
br  the  dty  of  Hew  York  ae  the  drlvei  of  a  Bweeplnx  machine. 

On  July  10,  1917,  John  J.  O'Reitly,  the  husband  of  the  ciaimant, 
while  employed  by  the  city  of  New  York  on  b.  sweeping  machine,  was 
thrown  off  the  machine  and  one  of  the  wheels  ia  said  to  have  passed 
over  his  right  thigh,  inflicting  severe  injuries.  The  deceased  on  August  9, 
1918,  died  of  tuberculoeis  ol  the  lung.  The  only  question  here  is  an  to 
whether  the  death  resulted  from  the  said  accident.  Held,  that  from  the 
Teeords  it  haa  been  established  that  the  deceased  at  the  time  of  the 
allied  accident  was  in  an  advanced  stage  of  the  disease  of  which  he 
died;  that  he  would  have  died  perhaps  as  quickly  if  he  had  not  met  with 
the  accident  and  that  it  cannot  be  found  that  his  death  resulted  from 
Ua  injury  and  claim  must  be  denied.    Award  denied. 

Claim  is  made  by  the  widow  of  John  J.  O'Eeilly  for  death 
henefitB  growing  out  of  his  death  on  August  9,  1918,  as  a  result, 
as  it  is  claimed,  of  an  accident  on  July  16,  1917. 

The  attending  physician's  report  states  that  Mr.  O'Reilly  was 
"  thrown  oflE  sweeping  machine  and  wheel  passed  over  right  thigh  " 
and  that  the  result  was  a  supracondyloid  fracture  of  right  femur. 
Mr.  O'Reilly  was  paid  compensation  during  the  balance  of  his  life 
and  died  of  tuberculosis  of  the  lungs. 

The  question  to  be  determined  is  purely  one  of  fact,  namely, 
did  the  death  result  "  from  such  injury,"  Compensation  Law, 
§  3,  snbd.  8. 

Claimant  in  person. 

Isaac  F.  Cohen,  for  employer. 

Ltok,  Commissioner. — It  is  conceded  that  deceased  died  of 
tuberculosis,  and  it  is  shown  b^ond  all  question  that  he  had  been 
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afflicted  with  this  diflease  for  Beveral  years,  and  that,  at  the  time 
of  the  accident,  it  had  made  great  progress.  The  records  of 
Seatoii  Hospital  show  that  he  was  admitted  July  21,  1915,  and 
that  the  diagnosis  was  third  stage  of  tubercalosis.  "Pleurisy, 
August,  1914.  Chancre,  20  years  ago.  Gonorrhea.  Rectal 
abscess,  August,  1914." 

He  was  discharged  from  Seaton,  August  3,  1915,  unimproved. 
In  May,  1916,  he  applied  to  the  Tuberculosis  Hospital  admission 
bureau  for  admission  to  a  sanitarium.  The  application  card 
shows  that  he  had  a  moderate  cough,  scanty  sputum  and  that  the 
diagnosis  was  pulmonary  tuberculosis,  stage  2.  He  was  admitted 
to  the  Tuberculosis  Sanitarium  at  Otisville,  June  22,  1916,  and 
was  thereupon  discharged  September  14,  1916.  The  Otisville 
records  show  that  the  breath  sounds  in  right  lung  were  "  Harsh 
and  high  pitched  and  prolonged  at  apex.  Description  of  lesion. 
Infiltration  of  right  apex."  Mr.  O'Reilly  had  a  severe  hraiorrhage 
in  April,  but  recovered  sufficiently  to  go  to  work  in  the  street 
cleaning  department  of  the  city,  where  he  had  worked  but  a  abort 
time  when  he  was  hurt 

The  Commission  and  the  courts  have  frequently  decided  that 
where  a  previously  diseased  condition  is  aggravated  by  an  indus- 
trial accident  and  the  disease  accelerated  so  as  to  produce  death 
more  quickly  than  would  have  been  the  case  in  the  absence  of  the 
accident,  the  death  is  traceable  to  the  accident  within  the  meaning 
of  the  Compensation  Law.  It  is  not  always  easy,  by  any  means, 
to  determine  in  such  cases  just  what  the  fact  is  or  whether  death 
can  be  traced,  within  the  rules  laid  down,  to  the  accident  or  not 
In  the  present  case,  it  seems  to  me  that  if  the  severe  accident 
which  Mr.  O'Reilly  recrived  was  the  cause  of  his  death,  it  would 
have  resulted  fatally  in  a  period  much  lees  than  thirteen  months. 

In  the  case  of  Borgsted  v.  Schultz  Bread  Company,  the  Com- 
mission found  that  an  accident  causing  the  fracture  of  the  right 
tibia  had  so  aggravated  and  accentuated  syphilis,  with  which  the 
employee  was  afflicted,  as  to  cause  total  blindness.  This  findinf; 
was  reversed  by  the  Appellate  Division,  where  the  court  said: 
"  The  evidence  before  the  Commission  is  undisputed    •     •    • 
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that  this  disease  had  resulted  in  '  an  atrophy  or  degeneration  of 
the  optic  nerve,'  and  that '  auch  a  condition  is  in  consequence  of  a 
specific  constitutional  infection  and  is  permanent  with  a  ten* 
dency  toward  progreseion; '  that  the  claimant  had  developed  the 
symptoms  of  locomotor  ataxia,  and  that  the  atrophy  of  the  optic 
nerve  predated  the  injury,  and  the  only  inference  irom  the  testi- 
mony is  that  the  claimant  was  so  far  advanced  in  the  disease  that 
it  was  only  a  matter  of  a  comparatively  short  time  when  he  must 
have  reached  the  lesults  which  now  prevail,  though  no  accident 
had  happened.  There  is  some  alight  testimony  to  the  effect  that 
the  disease  might  have  been  aggravated  or  accelerated  by  reason 
of  the  degeneration  of  the  tissues,  lessoiing  the  claimant's  power 
of  resistance,  but  this  does  not  tend  to  bring  the  case  within  the 
letter  or  the  spirit  of  the  statute,  for  no  one  has  ever  suggested 
that  the  results  of  *  specific  constitutional  infection,'  which  in  the 
present  case  are  conceded  to  be  congenital  syphilis,  constituted  a 
legitimate  charge  upon  the  industrial  life  of  the  State." 

I  think  Mr.  O'Reilly  wotild  have  died  of  tuberculosis,  with 
which  he  bad  long  been  afflicted,  p^haps  as  quickly  if  be  had  not 
met  with  the  accident,  and  it  cannot  be  found  that  his  death 
resulted  from  his  injury  and  that  the  claim  must  be  denied. 

On  the  Iflth  day  of  November,  1918,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  forgoing  opinion. 

All  concur. 


In  the  Matter  of  the  Claim  of  Aime  Brassabd  (Fred  Talbot), 
for  Compensation  under  the  Workmen's  Compensation  Law, 
against  the  DBi.AWAnE  and  Hudson-  Compawt,  Employer  and 
Self-Insurer 

Claim  No.  3168-A 
(Decided  Kovember  19,  1918) 

la^iiM  muUiaeS  by  Aime  Brassard  (Fiea  Talbot)  whUe  empUred  oi  a  Ounp 
operator  by  the  Delaware  end  Hudson  CompaBy  at  Colonic,  N.  T. 

On  January  5,  1018,  Aime  Braaeard,  while  employed  aa  a  shop  operator 
by  the  Delaware  and  Hudion  Company,  at  Oolonie.  K.  T.,  and  while 
in  the  repilar  course  of  his  anployment,  wai  croeaing  the  tnu^  of  aaid 
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eotupBii;  at  Colonie,  N.  T.,  when  bis  left  Arm  w&i  caught  under  k  aax 
Uld  crushed  reaulting  in  Buch  injuries  u  requli«l  the  mmpulmtion  of 
the  upper  part  ol  the  ftrm.  The  cIiiniB.nt  worked  for  the  company  at 
Carbondale,  Penn.,  up  to  and  including  December  31,  1917,  and  from 
there  went  to  Colonie,  N.  Y.,  on  a  pau  over  the  company's  railroad, 
reaching  Albany,  N.  Y.,  on  the  paaa  January  2,  IDIS,  remaining  there 
until  Jimuary  i,  1018,  when  he  presented  himself  at  the  Delaware  and 
HikIhuii  Company's  Rhops  at  Colonic,  N.  Y.,  where  he  waa  taken  on- as  a 
shop  worker  and  told  to  report  the  following  day.  On  January  6,  I91B, 
he  started  to  leave  the  company's  sleeping  car  to  go  to  the  railroad 
boarding  car  for  dinner  and  for  that  purpose  crawled  under  one  of  a 
train  oi  cars  lietwGi^n  the  two  cars  in  question  when  the  car  under  whidi 
he  was  passing  started  up,  inflicting  the  injuries  to  his  arm  resulting  in 
the  required  amputation.  Held,  that  at  the  time  of  the  injuries  claim- 
ant was  in  the  employ  of  the  Delaware  and  Hudson  Compaiiy.    Award 

This  claim  came  on  for  hearing  before  State  Industrial  Cwn- 
mission  at  its  office,  Albany,  K".  T.,  on  April  17,  1918,  Augnst  1, 
1918,  August  14,  1918,  September  17,  1918,  and  October  5, 1918, 
and  at  New  York  city  on  November  19,  1918. 

Robert  W.  Bonynge,  conngel  to  State  Industrial  ConunisBion. 

Lewis  E.  Carr  (John  R  MacLean,  of  counsel),  attorney  for 
employer  and  self-insarer. 

William  T.  Byrne,  attorney  for  claimant. 

By  the  Commission. —  All  the  evidence  submitted  before  Ae 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  ita  conclusions  of  fact,  award  and  decision,  aa 
follows ; 

On  January  5,  1918,  the  day  when  Aime  Braasard  received 
bis  injuries,  he  resided  at  Colonic,  N.  Y.,  and  was  employed  by 
the  Delaware  and  Hudson  Company,  engaged  in  the  operation  of 
a  railway  operated  by  steam,  and  in  connection  therewith  in  the 
operation  of  car  shops,  machine  shops  and  repair  shops  at  Colonie. 
N.  Y.  Aime  Brassard  was  employed  by  said  railroad  as  herein- 
after set  forth. 
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On  January  5,  1918,  Aime  Brassaid  was  working  for  hia 
emplc^er  at  Colonie,  N.  Y.,  and  wbile  engaged  in  the  regular 
course  of  his  employment,  while  crossing  the  tracks  of  said  rail- 
road, in  the  manner  hereinafter  set  forth,  his  left  arm  was  caught 
under  a  car  and  crushed,  and  as  a  result  of  said  injuries  it  was 
necessary  to  have  the  arm  amputated  between  the  elbow  and  the 
Bhoulder. 

Aime  Brassard  wag  in  the  employ  of  the  Delaware  and  Hudson 
Company  at  Carbondale,  Penn.,  where  he  worked  up  to  and 
including  December  31,  1917.  Before  leaving  Carbondale,  ho 
was  given  a  pass  over  the  company's  railroad  to  Colonic,  N.  Y. 
He  arrived  in  Albany,  N.  Y,,  on  the  pass  on  January  2,  1918,  at 
11  p.  u.  He  remained  in  Albany  at  a  hired  room  until  January  4, 
1918,  and  at  4:30  p.  m.  of  that  day,  he  presented  himself  at  tho 
shops  of  the  Delaware  and  Hudson  Company  at  Colonie,  when 
he  was  given  a  brass  check  with  a  number  and  told  to  report  the 
following  morning  at  7  a.  u.  He  was  also,  and  at  the  same  time, 
given  a  card  which  gave  him  a  right  to  get  his  supper  that  evening 
and  his  breakfast  the  following  morning  in  a  car  belonging  to  the 
Delaware  and  Hudson  Company,  located  on  the  premises  of  said 
company  at  Colonie,  known  as  "camp  boarding  cars." 

On  the  evening  of  January  4,  1918,  Aime  Brassard  procured 
his  supper  at  the  dining  car  and  his  lodging  that  night  at  the 
sleeping  car  provided  by  the  Delaware  and  Hudson  Company, 
which  formed  part  of  the  "camp  boarding  cars."  It  was  cus- 
tomary for  the  Delaware  and  Hudson  Company  to  furnish  board 
end  lodging  to  its  employees  at  Colonie  at  its  camp  boarding  cars. 
For  this  service  the  employees  paid  four  dollars  and  twenty  cents 
per  week,  or  at  the  rate  of  sixty  cents  a  day  for  board,  the  lodging 
being  included. 

On  the  morning  of  January  5,  1918,  Aime  Brassard  did  not 
awake  until  8:30  a.  m.,  at  which  time  he  had  his  breakfast  at  the 
dining  car.  Understanding  that  it  was  too  late  to  report  for  work 
at  that  hour,  he  returned  to  the  sleeping  car  where  he  remained 
with  two  other  employees  until  the  whistle  blew  for  dinner.  He 
then  started  for  the  dining  car  for  the  purpose  of  getting  his  din- 
ner, it  being  his  intention  to  report  for  work  after  dinner.    While 
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on  the  way  to  the  dining  car,  and  while  on  the  premises  of  his 
employer,  he  found  his  path  obstructed  by  a  train  of  cars,  and 
looking  to  ascertain  whether  an  engine  was  attached  thereto,  and 
thinking  there  was  no  engine  attached,  he  crawled  beneath  one  of 
he  cars  which  started  in  motion  white  he  was  underneath,  and  his 
left  arm  was  caught  and  crushed,  which  injuries  required  the 
amputation  of  the  arm  between  the  elbow  and  the  shoulder. 

On  January  4,  1918,  prior  to  reporting  at  the  shops  at  Colonie, 
and  at  about  3  p.  m.,  Aime  Brassard  called  at  an  employment 
agency  for  the  purpose  of  showing  two  other  mffli  where  they  could 
procure  work.  The  employment  agency  procured  Aime  Brassard 
to  sign  a  blank,  but  it  ia  clear  that  in  signing  said  blank  Aime 
Brassard  had  no  intention  of  thereby  entering  into  a  contract  of 
employment,  as  he  considered  himself  at  that  time  in  the  employ 
of  the  Delaware  and  Hudson  Company. 

From  the  time  Aime  Brassard  left  Carbondale,  Fenn.,  and  up 
to  and  including  the  time  of  the  accident  herein  he  was  in  the 
employ  of  the  Delaware  and  Hudson  Company  continuously. 

On  January  5,  1918,  and  at  the  time  of  said  accident  Aime 
Brassard  was  not  employed  in  interstate  commerce. 

The  average  weekly  wage  of  Aime  Brassard  was  the  sum  of 
thirteen  dollars  and  fifteen  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  the  time  prescribed  by  section  18  of  the 
Compensation  Law,  but  it  has  not  been  established  as  a  fact  that 
such  notice  was  not  given,  and  it  is,  therefore,  presumed  under 
section  21  of  the  Compensation  Law  that  sufficient  notice  was  given 
On  the  other  hand,  the  employer  and  self-insurer  was  not  preju- 
diced by  the  failure,  if  any,  to  give  written  notice  of  injury  within 
the  time  prescribed  by  section  18  of  the  Compensation  Law;  like- 
wise, objection  to  the  failure  to  give  such  notice  not  having  been 
raised  before  this  Commission  at  the  hearings  of  this  claim  is 
deemed  to  have  been  waived  by  employer  and  self-insurer.    - 

Award  of  compensation  is  hereby  made  against  the  Delaware 
and  Hudson  Company,  employer  and  self -insurer,  to  Aime  Bras- 
sard, injured  employee,  for  the  loss  of  his  left  arm  for  a  period 
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of  312  weeks  commencing  on  January  5,  1918,  at  the  rate  of 
eight  dollars  and  seventy-seven  cents  per  week. 

There  is  accordingly  due  under  said  award  the  aum  of  three 
Imndred  and  thirty-three  dollars  and  twenty-six  cents,  covering  the 
period  of  thirty-eight  weeks  from  January  5,  1918,  to  October  2, 
1918.  Future  payments  of  said  award  commencing  on  October  2, 
1918,  are  to  be  at  the  rate  of  seventeen  dollars  and  fifty-four 
cents  every  two  weeks,  until  the  termination  of  the  period  of  two 
hundred  and  seventy-four  weeks,  in  addition  to  the  thirty-eight 
weeks  above  specified. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficieut  notice  of  injury  was  given  to  the  employer.  On  the 
other  hand,  the  failure,  if  any,  to  give  written  notice  of  injury 
within  the  time  prescribed  by  aectton  18  of  the  Compensation 
Law  is  hereby  excused  on  the  ground  that  employer  and  self- 
insurer  was  not  prejudiced  by  such  failure ;  likewise,  the  failure 
to  give  such  notice  is  deemed  to  have  been  waived  by  the  employer 
and  insurance  carrier. 


Lyon,  Commissioner,  dissents. 


In  the  Matter  of  The  Claim  of  Fbeei>ou  E.  Chabe^  for  Com- 
pensation under  the  Workmen's  Compensation.  Law  against 
William  £.  Aiken,  Doing  Business  under  the  Assumed  Name 
of  Eabtbkn  Estate  Tea  Compaiiy,  Employer;  and  .^tna 
LiFB  iNsuiuncE  CoMFAiTTj  Itisurance  Carrier 
Claim  No.  2964-A 

(Decided  Norember  21,  1913) 

Injariet  toatained  l>7  Preedom  E.  Chue  while  «mpl«7e4  by  WQUam  E.  AScen, 
of  Hew  Toik  dty,  aa  a  waeob  talesman  in  a  fancy  frocery  linalnesa. 

Ob  February  IS,  1918,  Freedom  B.  Cliaae  while  employed  by  William  E. 
Aiken,  of  New  York  city,  and  while  engiged  in  Oi«  regular  course  of  his 
employment  at  Qlens  Falls,  N.  Y.,  was  grooming  a  horse  in  a  bam  when 
the  horee  bit  hia  noae,  biting  it  partly  off,  and  inflicting  a  serious  facial 
diaflguretnent.  The  present  appeal  is  from  an  award  of  $2,500  for  serioua 
WBrd  sustained. 
-Vol.  18        Vt 
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On  February  18, 1918,  Freedom  £.  Chaw  received  hie  injuries. 
On  March  20,  1918,  be  filed  his  claim  with  this  Commisaion, 
ttnd  bearings  were  held  thereon  on  March  26,  1918,  and  NoTem- 
ber  21,  1918  at  Albany,  K".  T.  The  employer  and  insurance 
carrier  raised  no  objection  to  payment  of  compenBation  during  the 
disability  suffered  by  the  claimant  as  a  result  of  bis  injuries. 
From  an  award  of  $2,500  made  on  November  21, 1918,  for  serious 
facial  disfigurement  this  appeal  is  taken.  In  objecting  to  the 
award  for  serious  facial  disfigurement,  the  attorney  for  the 
employer  and  insurance  carrier  raised  the  question  of  the  eon- 
stitutionality  of  subdivision  3  of  section  15  of  the  Workmen's 
Compensation  Law,  under  which  the  award  was  made. 

Robert  W.  Bonynge,  eonnseQ  to  State  Industrial  Conunission. 

William    H.    Foster,    attorney   for   employer    and    insurance 


Claimant  in  person. 

Bt  the  CoMuission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Cora- 
mission  makes  its  conclusions  of  fact  and  award,  as  follows: 

On  February  18,  1918,  the  day  when  Freedom  E.  Chase 
received  his  injuries,  he  resided  at  Glens  Falls,  N.  T.,  and  was 
employed  by  William  E.  Aiken  of  351  West  street,  New  York 
city,  engaged  in  the  business  of  retailing  teas,  coffees  and  fancy 
groceries,  and  in  the  operation,  otherwise  than  on  tracks,  streets, 
highways  or  elsewhere,  of  wagons  drawn  by  horses.  Freedom  E. 
Chase  was  employed  in  the  operation  of  a  wagon  and  was  known 
as  a  wagon  salesman. 

On  Frbruiiry  IS,  1918,  Freedom  E.  Chase  was  working  for  his 
employer  at  Glens  Falls,  N.  Y.,  and  while  engaged  in  the  regolar 
course  of  his  employment  as  a  wagon  salesman,  and  while  groom- 
ing a  horse  in  a  bam,  the  horse  bit  bis  nose,  biting  off  the  vestibnlc 
and  cartilage  of  the  nose  completely  on  the  right  side  and  nearly 
HO  on  the  left  side. 


ilized  by  Google 


FOLTB  V.  RoBXBTSON 


SUte  Indiutrial  Commiuion  IVol.  181 

The  injuries  thus  received  by  Freedom  E.  Cliflse  eonstitate  a 
serious  facial  disfignremeot. 

The  injuries  sostained  l^  Freedom  E.  Chase  were  accidental 
injuries,  and  arose  out  of  and  in  the  coarse  of  his  employment 

Due  notice  of  injury  was  given  to  the  employer. 

Avaid  of  compensation  is  herel^  made  against  William  E. 
Aik^i,  employer,  and  ^tna  Life  Insurance  Company,  insurance 
carrier,  to  Freedom  E.  Chase,  injured  employee,  in  the  sum  of 
$2,500  on  account  of  and  in  vietr  of  the  serious  facial  disfigure- 
ment resulting  from  the  injuries  sustained  on  February  18,  !1918. 


In  the  Matter  of  the  Claim  of  Daitiel  H.  Folts,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Williau 
S.  BoBEBTBOH,  Employer ;  ^tka  Ihstjbasce  Compaht,  Insur- 
ance Carrier 

aaim  No.  25140  and  Death  File  No.  26036 

<Decidcd  November  £6,  1918) 

InjntiM  Rcdred  b7  Daniel  M.  Folti  rMdltinc  is  kU  death,  while  emplojed 
aa  a  diirer  by  William  S.  Kobertaon,  at  Saiatoc*  SpTinca,  H.  T.—  flaal 
actloa  after  teaclndliiK  of  an  awatd. 

Two  cUima  are  heraia  involTcd;  the  one  la  for  disability  after  an  acci- 
dent claimed  to  have  occurred  on  March  7,  191T,  and  the  other  for  the 
■ubfequent  death  benefits  growing  out  of  the  death  ol  the  employee  due 
to  the  same  accident.  An  award  w»a  made  herein  December  IS,  1917, 
by  a  Deputy  Commiuioner  from  which  an  appeal  was  talcen  and  the  case 
waa  reviewed  by  the  Commlieion,  which  rescinded  the  award.  Thereafter 
the  case  was  aet  down  for  further  hearing  and  additional  testimony  wae 
taken  and  both  cases  now  come  before  the  Conunission  for  final  action. 
On  March  1,  1017,  the  deceased  while  attempting  to  move  a  sleigh,  claimed 
to  hare  strained  his  aide  and  it  is  now  claimed  that  pleurisy  developed 
resulting  In  pneumonia  and  a  gangrenous  condition  of  the  lung,  causing 
the  death  of  Folts  on  April  18,  1B17.  Against  the  allowance  of  the 
claim  herein,  it  is  urged  that  there  is  a  failure  of  proof  of  accident  and 
a  fallun  to  connect  the  death  with  any  such  accident  and  the  usual 
claim  of  failure  to  give  notice.  Held,  that  the  fact  of  an  accident  having 
occurred  to  Mr.  Folta  while  in  the  regular  course  of  his  employment 
eaanot  b«  dsBiad;  tkat  anch  accident  waa  wiUun  the  knowledge  of  his 
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employer  and  that  there  wai  no  prejudice  arising  from  any  la(k  of 
formal  notice  and  that  the  death  has  been  connected  with  reasonable 
certainty  to  the  injury  arising  out  of  such  accident.  Award  made  in 
disability  claim  to  be  paid  to  the  widow  and  an  award  of  death  benefits 
made  to  the  wdow  and  minor  children  and  also  an  allowance  for  funeral 
expenuu. 

A  claim  for  disability  due  to  an  accident  alleged  to  have 
occurred  on  March  7,  1917,  and  a  claim  for  death  benefits  grow- 
ing out  of  the  death  of  the  employee  due  to  the  aame  accident, 
have  been  made  in  this  case.  Several  bearingB  have  been  had 
and  on  December  18,  1917,  an  award  was  made  by  the  Deputy 
Commissioner  who  heard  the  evidence.  From  this  award  au 
appeal  was  taken  by  the  employer  and  insurance  carrier,  and  there- 
after the  case  was  reviewed  by  the  Commission.  Following  such 
review,  the  award  -was  rescinded  upon  a  memorandum  written  by 
Mr.  Commissioner  Lyon  on  April  2,  1918.  Upon  the  application 
of  the  claimant,  the  case  was  set  for  further  hearing,  additional 
testimony  waa  taken  and  the  matter  now  comes  before  the  Com- 
mission for  final  action. 

The  deceased,  on  March  7,  1917,  allied  a  severe  strain  to  his 
side  while  attempting  to  move  a  sleigh,  and  it  is  claimed  that  by 
reason  of  such  strain  traumatic  pleurisy  developed  which  resulted 
in  pneumonia  and  a  gangrenous  abscess  of  the  lung,  the  employee 
dying  on  April  18, 1917.  The  claim  is  resisted  mainly  upon  three 
grounds:  First,  failure  of  proof  of  an  accident  arising  out  of  and 
in  the  course  of  employment;  secondly,  failure  to  connect  the 
death  with  guch  accident,  and,  thirdly,  prejudice  of  the  employer 
and  insurance  carrier  by  reason  of  the  failure  of  the  claimant  to 
give  notice  of  accident  and  of  the  widow  to  give  notice  of  death. 

Carlysle  T.  Jones  and  James  Johnston,  for  the  employer  and 
insurance  carrier. 

M.  E.  McTygue  (McKelvy  &  Stenacher,  of  counsd),  for 
claimant. 

Sayeb,  Commissioner. —  Daniel  M.  Folts  for  many  years  was 
employed  by  William  S.  Robertson,  a  contractor  and  lomberman 
at  Saratoga  Springs,  N.  T.,  as  a  driver.     He  was  then  out  of 
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Kobertson's  employment  foi  abont  a  year  and  waB  again  employed 
bj  Robertaon  six  or  eight  months  before  the  allied  accident.  He 
was  a  steady,  dependable  and  reliable  workman,  except  on  a  few 
occaeionB,  and  the  employer  teeti£es  to  his  integrity.  On  tbe 
evening  of  March  seventh,  on  his  return  from  work,  he  told  his 
wife  and  family  that  he  had  strained  his  side  severely  while 
attempting  to  move  a  alei^  which  had  become  frozen  to  the 
groand.  That  upon  it  saddeuly  coming  loose  he  was  thrown  to 
the  ground  and  the  weight  of  the  sleigh  came  down  npon  him. 
His  son  testified  that  at  supper  he  attempted  to  lift  a  dish  and 
found  that  because  of  severe  pain  he  could  not  lift  anything  with 
his  left  arm.  A  fellow  workman  testifies  that  he  spoke  to  him  in 
the  afternoon  of  the  occurrence  and  described  the  accident.  He 
returned  to  work  the  next  day,  but  was  unable  to  do  very  much, 
and  OD  March  ninth  he  again  went  to  work  and  took  care  of  the 
horses,  but  did  no  heavy  work.  He  remained  at  home  after  that 
and  on  March  thirteenth  summoned  a  physician.  The  physician 
testifies  that  although  he  found  no  visible  evidence  of  a  contusion 
he  found  the  side  veiy  painful  and  strapped  up  the  chest  and 
side  of  the  deceased  with  adhesive  plaster.  Deceased  remained 
at  home  under  the  doctor's  care  for  several  days  when  he  developed 
pleurisy,  which  was  accompanied  by  severe  pains  in  the  chest 
Pneumonia  set  in  and  ran  its  usual  course,  claimant  apparently 
convalescing  until  April  eighteenth  when  he  had  a  sinking  spell 
and  died. 

That  an  accident  occurred  cannot,  I  think,  be  denied.  The 
employer  and  insurance  carrier  contended  that  an  accident  had 
not  been  established,  and  there  was  only  hearsay  evidence.  While 
I  am  of  the  opinion  that  the  evidence  of  the  doctor  as  to  the  history 
of  an  accident  given  to  him  by  the  deceased,  and  also  the  evidence 
of  the  wife  and  son  of  the  deceased,  and  by  a  fellow  workman  as 
to  the  accident  is  all  hearsay,  it  is  not  of  a  nature  that  would  pre- 
clude an  award  even  under  the  language  of  the  Court  of  Appeals 
in  the  case  of  Carroll  v.  Knickerbocker  Ice  Co.,  but  there  ia 
direct  evidence  of  an  accident,  for  in  the  papers  filed  in  con- 
nection with  the  disabili^  claim  there  is  a  claim  for  compensation 
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made  and  sworn  to  b;  the  deceased  employee  himself.  This  daiin 
was  sworn  to  before  a  notary  on  April  13,  1917,  five  days  before 
he  died.  In  that  claim  it  is  stated  in  the  employee's  own  language 
in  answer  to  the  question  "How  did  the  accident  happen!"  as 
follows:  "I  was  Hftmg  rear  end  of  sleigh  I  was  drawing  lumber 
OQ.  Runners  stuck  and  suddenly  gave  way,  throwing  me  off  my 
balance  and  causing  me  to  fall  to  my  knees  with  weight  of  deigh 
on  me."  In  answer  to  the  question,  "  State  fully  nature  of 
injuiy,"  he  stated,  "  My  left  aide  was  hurt  above  the  hip  so  that 
I  could  not  lift  l^t  aim  or  use  left  shoulder  and  I  could  not 
breathe  freely  or  without  severe  pain  in  that  side." 

This  paper  was  filed  with  the  Industrial  Commissiou  on  Hay  8, 
1917.  While  there  mi^t  be  doubt  as  to  its  admissibili^  in  evi- 
dence in  a  court  of  law,  there  is  no  doubt  of  the  propriety  of 
accepting  it  as  evidence  before  this  Commission,  ajid  as  such 
evidence  it  is  certainly  not  hearsay  —  it  is  the  statement  of  an 
injured  workman  made  under  oath  upon  his  death  bed. 

Dr.  Vamey,  the  attending  physician,  who  attended  Mr.  Folts 
from  March  ninth  until  the  day  of  his  death,  gives  it  as  his  opinion 
that  the  accident  and  strain  to  the  side  was  an  exciting  cause  of 
the  pleurisy  which  set  in  and  diagnosed  the  case  as  one  of  trau- 
matic pleurisy. 

Dr.  Lewy,  chief  medical  examiner  of  the  CommiBsion,  states, 
after  reviewing  the  facts  in  the  case,  that  "  the  claimant  could 
have  met  with  an  injury  as  described  without  any  external  mani- 
festations *  *  ».  The  sudden  lifting  could  have  caused  a 
contusion  to  the  soft  tissues  and  also  a  contusion  to  the  pleura. 
It  was  not  necessary  for  the  individual  to  immediately  discontinue 
work  in  consequence  of  the  injury,  as  it  would  take  some  time 
before  there  developed  manifestations  of  a  traumatic  pleurisy  in 
consequence  of  the  injury  described,"  and  he  concludes  by  saying 
that  if  the  Commission  finds  that  the  strain  is  proven  to  their 
satisfaction,  and  considering  all  the  factors  in  the  case,  "then  the 
injury  could  have  been  the  contributing  factor  in  markedly  reduc- 
ing his  vitality  and  lowered  his  resisting  power  and  therefore 
claimant  ultimately  died  of  the  complication  which  followed  the 
traumatic  pleurisy." 
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While  Dr.  Hannock  diBagreed  with  Dr.  Lewy'e  opinion,  I  think 
we  are  entirely  justified  in  following  the  opinion  of  our  chief 
medical  examiner.  Moreover,  the  opinion  of  Dr.  Lewy  and  Dr. 
Vamey  is  confirmed  by  the. opinion  of  Dr.  James  T.  McKenna, 
who  wae  called  as  an  expert  at  the  last  hearing,  and  whose  quali- 
fications as  an  expert  were  conceded  by  the  attorney  for  the  insur- 
ance carrier.  Dr.  McKenna  states  that  in  his  opinion  the  injury 
was  a  determining  cause  of  the  pneumonia  from  which  Mr.  Folts 
died. 

A»  to  lack  of  notice,  I  fail  to  see  in  what  respect  the  employer 
and  insurance  carrier  have  been  prejudiced.  The  employer  knew 
of  Mr.  Foils'  sickness,  for  he  called  up  his  house  from  time  to 
time  and  inquired  for  him.  In  his  testimony  at  the  first  hearing 
ihe  employer  stated  that  he  recalled  Mr.  Folts  speaking  of  receiv- 
ing a  strain.  On  pages  14  and  15,  minutes  of  the  hearing  of 
August  11,  1916,  he  testified:  "Q.  Did  be  (Mr.  Folts)  at  the 
time  be  quit  work  on  March  13th  report  an  accident  to  you? 
A.  Yes,  sir.  Q.  This  was  March  13th}  A.  No,  it  happened 
before  that  Q.  Did  he  tell  you  why  he  quit  work  March  13th? 
A.  Said  he  was  not  feeling  well  and  thought  he  would  go  home. 
Q.  You  say  he  did  report  an  accident  to  you,  for  something. 
Will  you  tell  Commissioner  when  or  what  that  was?  A,  That 
was  the  last  of  February  or  abqut  the  1st  of  March ;  not  later  than 
March  let;  the  latter  part  of  February  is  ray  impression  when 
that  happened,  and  to  make  it  more  binding,  I  asked  my  mother 
the  same  question  of  letting  her  know,  as  I  thought  she  told  me  the 
same  thing.  Q.  What  accident  did  he  report  ?  A.  He  couldn't 
get  up  from  downtown  and  we  drove  up  home  and  had  the  lumber 
sleigh.  He  backed  into  the  shed  and  it  was  not  !is  straight  as  he 
thought  he  would  like  to  have  it  and  he  told  me  he  pushed  it 
around  and  complained  he  had  a  stitch  in  his  side." 

There  was  then  some  testimony  in  an  effort  to  fix  the  date  of 
the  occurrence  more  exactly,  the  employer  endeavoring  to  show 
that  by  reason  of  his  time  records  the  deceased  had  worked  up  to  ■ 
March  thirteemth.  He  admitted,  however,  that  he  testified  to 
that  only  because  the  records  show  that  and  admitted  that  on  a 
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number  of  occa^iona  he  had  paid  Mr.  Folts  for  days  that  he  did 
not  work. 

This  testimony  was  all  before  the  Commission  at  the  time  the 
award  was  rescinded  and  when  a  fujiher  hearing  was  ordered. 
Mr.  Bobertson,  the  employer,  was  recalled  at  the  r^earing,  how- 
ever, and  testified  aa  follows :  "  Q.  On  the  day  that  Daniel  Folts 
claims  that  he  was  injured,  he  made  some  statement  to  yon  of  that 
accident  in  the  baml  A.  He  did.  Q.  Ke  told  yon  how  it 
occarred  and  what  he  did  ?  A.  Yea.  Q.  Shortly  thereafter  he 
was  taken  sick  in  his  bed  at  home)  A.  I  don't  just  remember 
just  how  long  a  period  it  was  between  the  accident  and  when  he 
went  home." 

So  much  for  knowledge  on  the  part  of  the  employer  of  the  time, 
place  and  manner  of  the  happening  of  the  accident.  The  attorn^ 
for  the  insurance  carrier,  however,  attempted  to  make  some  capital 
of  the  testimony  of  the  widow  that  she  hi|4  not  made  a  claim  upon 
the  employer  within  thirty  days  from  the  date  of  the  dea&. 
Plainly,  the  witness  failed  to  distinguish  between  a  claim  and  a 
notice;  she  was  not  required  to  make  a  claim  within  tiiir^  days; 
but  not  only  did  the  ^nployer  admit  knowledge  of  the  death,  but 
we  find  a  notice  of  injury  upon  one  of  the  Commission's  forms 
for  such  notice  signed  ij  Barbara  B.  Folts,  "widow  of  Daniel 
H.  Folts,"  addressed  to  the  anployer  describii^  the  accident,  the 
time  and  place  thereof,  and  in  answer  to  the  printed  question, 
"Have  yon  notified  yonr  employer!"  the  answer  was  "Yes." 
Question,  "When?"  Answer,  "At  once."  And  in  answer  to 
the  printed  question,  "  How  !  "  is  written  in  "  By  word  of  mouth." 
And  in  answer  to  the  printed  question,  "Where  are  you  now?" 
(this  being  a  form  of  notice,  not  for  death,  but  for  an  injury), 
■  the  answer  is  written  in,  "  Was  taken  home  —  later  died  April  18, 
1917."  This  duplicate  notice  was  filed  with  the  Commission  on 
Hay  eighth.  In  his  testimony  at  the  last  hearing  the  employer 
was  asied  the  question :  "  Q.  At  the  time  he  died  were  you  at 
the  house  shortly  thereafter  ?  A.  I  went  to  see  him  two  or  three 
days  after  he  died.  Q.  Shortly  after  yon  saw  the  widow  and 
family  ?  A.  Yes.  Q.  Th^  spoke  about  compensation  for  the 
widow  and  children  I     A.  They  spoke  about  it.     Q.  You  don't 
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claim,  Mr.  Roberteon,  that  any  lack  of  notice  of  this  injury  has 
been  prejudicial  to  you  ?     A.   No." 

In  my  opinion  Daniel  M.  Folts  met  with  an  accident  arising 
out  of  and  in  the  course  of  his  employment;  that  the  employer 
had  knowledge  of  the  accident  at  the  time  it  happened ;  that 
neither  the  employer  nor  the  insurance  carrier  waa  prejudiced  by 
reason  of  any  lack  of  formal  notice;  that  the  employer  had  imme- 
diate knowledge  of  the  death  and  received  due  notice  thereof; 
and  that  the  death  has  been  traced  with  reasonable  certainty  to 
the  injury  arising  out  of  such  accident  I  advise  that  au  award 
be  made  in  the  disability  claim  to  be  paid  to  the  widow  and  that 
an  award  of  death  benefits  be  made  to  the  widow  and  the  three 
children  nnder  the  age  of  eighteen,  as  welt  as  the  statutory  allow- 
ance on  account  of  the  undertaker's  bill. 

On  the  26th  day  of  November,  1918,  the  Commission  acted  on 
the  forcing  matter  in  accordance  with  the  foregoing  opinion. 

All  concur. 


In  the  Matter  of  the  Claim  of  Jofn  Gorman  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  New  York 
Railways  Compaht,  Employer  and  Self-Insurei 

Caae  No.  53012 

(Decided  December  II,  1918) 

iBJorlea  aniUined  bf  John  Gonnan  leanltinz  in  hla  death  wUIe  employed  by 
the  Mew  Yoik  Kailways  Company  —  death  claima  of  parents  and  mlnoT 
bntheiB  and  tlaten  of  deceaied  disallowed  foi  failnie  to  piore  depead- 
ency. 

John  Clorman,  the  deceased,  at  the  time  of  the  accident  which  resulted 
in  his  death,  waa  unmarried  and  lived  with  his  parents  and  brothers  and 
sisters.  Claima  as  dependents  were  filed  by  the  parents  and  by  four 
brotbere  and  sisters  under  the  age  of  eighteen  years.  The  claims  were 
heard  by  a  deputy  commissioQer,  who  allowed  only  the  claim  of  tht 
mother.  Betd,  thsit  the  evidence  shows  no  proof  of  dependency  upon 
the  deceased  on  the  part  of  any  member  of  the  family;  that  the  mother 
owns  the  house  In  which  tb^  live  and  also  a  two-faoaily  house  from 
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which  she  roceivea  rent;  th&t  other  than  in  the  case  of  K  wife  or  ctulilren, 
no  award  can  be  made  except  upon  dependency  which  miut  be  first  shown 
M  a  fact;  that  the  Kward  to  the  mother  made  by  the  commissioner  be 
set  aside  and  his  action  in  denying  the  claims  of  the  father  and  brothers 
and  sisters  be  affirmed.  The  award  on  account  of  funeral  expenses  also 
afflrmcd. 

L.  P.  Klempter,  for  claimant 

Kobert  J.  Fraser  and  Mr.  Van  Pelt,  for  the  employer. 

Sayeb,  Commissioner. —  The  deceased,  John  Goiroan,  unmar- 
ried, lived  at  home  with  hia  father  and  mother,  and  eight  hrothera 
and  sisters.  Claims  as  dependents  have  been  filed  by  the  father 
and  mother,  and  by  four  brothers  and  sisters  under  the  age  of 
eighteen  years.  The  deputy  conunissioner  has  allowed  the  claim 
of  the  mother  only. 

The  father  is  «nployed  at  good  wages,  having  been  employed 
by  the  same  company  for  a  number  of  years.  Of  tiie  four  older 
children,  all  were  working,  and  two  paid  into  the  family  fund 
ten  dollars  a  week  each,  another  five  dollars  a  week,  and  a  married 
daughter  living  at  home  paid  five  dollars  a  week. 

In  addition  the  mother  owns  two  houses,  in  one  of  which  the 
family  resides,  and  the  other,  a  two-family  house,  is  rented.  They 
are  assessed  for  taxation  at  $4,700  and  mortgaged  for  $2,100, 
leaving  an  equity  of  at  least  $2,600,  and  probably  more  if  we 
assume  the  property  is  not  assessed  at  full  value.  Beside  furnish- 
ing a  home  for  the  family,  this  property  yields  a  small  income  to 
the  mother  from  its  rents. 

In  the  evidence  it  is  sought  to  establish  a  general  income  from 
all  sources  and  a  statement  of  outgo  of  all  kinds,  which  shows 
a  slight  deficit  on  paper.  This  does  not  in  my  judgment  of  itself 
establish  dependency. 

The  law  permits  an  award,  other  than  to  a  wife  and  children, 
based  upon  dependency.  Dependency  must  be  proved  as  a  fact 
before  an  award  can  be  made  to  a  mother.  I  do  not  think  here, 
with  a  mother  owning  real  estate  with  an  equity  of  at  least  $2,600 
with  some  income  from  it,  and  with  family  earnings  and  contri- 
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bntions  of  almost  if  not  quite  $3,000  aannally,  we  can  saj  that 
depeodeocj  upon  this  son  has  been  established.  He  contributed 
seven  dollars  &.  week  regularly  to  the  common  fund,  and  at  times 
made  gifts  to  his  mother,  as  any  good  and  dutiful  son  would  be  glad 
to  do  within  his  means.  Outside  of  such  gifts,  however,  I  do  not 
think  we  are  warranted,  under  all  the  surrounding  facts,  in  finding 
that  the  sereo-dollar  weekly  contribution  was  anything  more  than 
for  board  and  lodging. 

I  advise  that  the  award  to  the  mo&er  be  set  aside,  and  the 
action  of  the  deputy  in  denying  the  claims  of  the  father  and 
brothers  and  sisters  be  affirmed.  The  award  on  accoimt  of  funeral 
expenses  ^ould  stand. 

On  the  11th  day  of  December,  1S18,  the  Commission  acted 
on  the  forgoing  matter  in  accordance  with  the  forgoing  opinion. 

Lyon  and  Wiard,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Benton  Teh  Bboece  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
IsAnoBS  Leveksoit  and  Rubeit  Cohen,  Doing  Business  as 
Newburgh  Iron  and  Metal  Company,  Employer  —  Uninsured 

File  No.  18404 

(Decided  December  IS,  191S) 

Injniiei  insUiBed  by  Benton  Ten  Broeck  while  employed  by  Isadoie  Levenson 
and  Knb«D  Cohen,  doint  busineu  as  Newbursli  Iron  and  Metal  Company, 
at  Hewburgh,  IT.  T. 

This  caoo  waa  orlginall;  heard  bf  a  deputy  commiBBioner  and  an 
award  waa  made  herein  on  September  10,  1917,  for  four-fitthe  liws  of 
Tiuon  equal  to  10Z2/B  weeks,  being  baaed  upon  prospective  wages  of 
fifteen  dollars  a  week,  the  actual  wages  being  eight  dollars  and  fifty 
wnta  a  week,  elsimant  being  a  minor.  The  proapectiva  earnings  were 
held  by  the  deputy  to  be  fifteen  doUara  a  week.  The  case  now  comes 
before  the  CotnmiHsion  on  the  application  of  the  emploj'^ra  for  a  rehear- 
ing. Two  bearings  have  been  held  and  evidence  taken  thereat,  and  the 
whole  matter  ia  before  the  Commission  for  decision  on  all  question!. 
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Held,  thttt  tb«  elaim&nt,  being  serenteen  jeare  ef  age,  and  being  employvd 
a«  %  eommoa.  laborer  at  «ight  doll&n  and  Qfty  cenU  a  week,  tli«  finding 
of  the  depu^  that  hia  proapective  wages  should  be  fixed  at  fifteen  dollar* 
a  week  cannot  be  sustained  but  that  the  award  should  be  based  upon 
prospective  eaminga  at  twelve  dollars  a.  week,  with  the  proviso  that,  if 
hereafter  the  claimant  loses  the  sight  of  the  remaining,  the  left,  eje,  by 
reason  of  this  accident,  the  matter  ma;  be  again  taken  up  before  the 
Commission  for  further  consideration. 

This  IB  a  claim  for  disabilitj  on  account  of  loss  of  vision  of 
the  right  eye  due  to  tramnatic  cataract  An  award  waa  made  on 
September  10,  1917,  for  four-fifths  lose  of  vision  equal  to  one  hmi- 
dred  and  two  and  two^izths  we^a,  the  award  being  baaed  upon 
prospective  wages  of  fifteen  dollars  a  week,  the  actual  wages  being 
eight  dollars  and  fifty  cents  per  we^,  the  boy  being  a  minor. 
Taking  into  consideration  the  wagea  earned  at  his  work,  the 
deputy  comidisnoner  fized  the  prospective  earnings  at  fifteen 
dollars  per  week. 

The  employers  contending  that  the  accident  did  not  occur  in 
the  course  of  his  employment  with  them,  and  that  the;  had  no 
notice  of  any  such  injury,  applied  to  the  COTomission  for  a  rehear- 
ing and  upon  their  depositing  with  the  Commission  a  certified 
check  for  the  full  amount  of  the  award  made,  namely,  $0S3.42,  a 
rehearing  was  ordered.  Two  hearings  have  since  been  held  and 
evidence  taken  thereat  The  whole  matter  now  comes  before  the 
Commission  for  a  decision  on  all  questions. 

Anson  J.  Fowler,  attorney  for  claimant 

J.  D.  Wilson,  Jr.,  and  Henry  Kohl,  attorneys  for  the  employers. 

Saybk,  Commissioner. —  On  or  about  November  25,  1916, 
Benton  Ten  Broeck,  while  in  the  employ  of  Newburgh  Iron  and 
Metal  Company  engaged  in  the  work  of  dismantling  an  old  auto- 
mx>bile,  was  struck  in  the  eye  with  a  small  chip  or  particle  of 
steel.  From  this  injury,  it  is  allied,  a  traumatic  cataract  devel- 
oped causing  the  loss  of  vision  of  the  right  eye.  The  claim  is 
resisted  upon  the  ground  that  no  notice  was  given  of  the  accident 
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within  the  statutory  period  and  that  the  claimant  was  not  engaged 
in  the  course  of  his  employment  when  he  met  with  the  accident. 

Claimant  testifies  that  on  Friday  afternoon  he  was  sent  by  Mr. 
Leveosen,  one  of  the  employers,  to  the  place  of  businesB  of  one 
Serensky  to  dismantle  an  old  automobile.  Serenaky  was  the 
brother-in-law  of  Levenson  and  although  not  connected  in  business, 
it  is  admitted  they  had  many  business  relations.  While  working 
at  his  task  he  struck  a  part  of  the  ^igine  of  the  automobile  with 
a  hammer  and  a  amall  chip  flew  up  and  struck  him  in  the  eye. 
Claimant  testifies,  and  he  has  stoutly  maintained  his  story  through 
three  different  hearings,  and  has  been  aubjected  to  cross-examina- 
tion three  times  upon  it,  that  at  the  time  he  struck  himself  Mr. 
Levenson,  his  employer,  and  Mr.  Seren^y,  the  owner  of  the  yard 
in  which  he  was  working,  were  standing  by;  that  he  immediately 
called  Mr.  Levenson'a  attention  to  the  injury  to  his  eye;  that 
Mr.  Levenson  looked  in  the  eye  and  said  that  there  was  nothing. 
Mr.  Serensky  corroborates  this  statement  to  the  extent  that  he 
recalls  the  occasion  when  Ten  Broeck  received  the  injury  to  his 
eye :  that  he  was  presoit  and  remembers  Tmi  Broeck  speaking  of 
it.    He  denies,  however,  diat  Levenson  was  presemt. 

Ten  Broeck's  eye  bothered  him  on  Saturday ;  he  did  not  work 
Saturday  afternoon  nor  Sunday  and  went  to  an  eye  specialist 
on  Monday  morning.  When  he  returned  on  Monday  to  his  place 
of  employment  he  spoke  to  his  father,  who  was  also  employed  in 
the  same  place  The  father  went  to  the  office  and  telephoned 
from  the  office  to  Dr.  Waldron  who  had  made  the  examination, 
discussed  the  extent  of  the  injury  with  him,  and  the  father 
testifies  further  that  Mr.  Buben  Cohen,  one  of  the  partners  to  the 
business,  was  present  at  the  time  he  had  this  conversation  with 
Dr.  Waldron,  That  after  he  finished  the  conversation  with  Dr. 
Waldron,  Mr.  Cohem  a^ed  what  the  trouble  was  and  that  the 
father  explained  to  Cohen  that  the  hoy  had  been  injured  by  a 
piece  of  flying  steel  and  that  Dr.  Waldron  had  stated  that  a 
cataract  was  forming  on  the  eye.  Cohen  in  part  corroborates  this 
testimony,  testifies  that  he  recalls  the  father  discussing  the 
matter  with  Dr.  Waldron  over  the  'phone  and  his  remarking  that 
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the  boy  had  a  cataract  He  does  not  recall  the  father  mention- 
ing the  fact  that  he  had  been  injured  while  in  their  employ. 

Some  effort  has  been  made  in  the  testimony  to  show  that  both 
the  father  and  young  Ten  Broeck  at  times  worked  for  Serensty 
on  their  own  time  and  that  if  young  Ten  Broeck  was  injured  at 
Serensky'a  yard  that  he  was  working  for  Serenaky  and  not  for 
Levenson  &  Cohen.  The  evidence  on  this  point  is  not  at  alt 
conclasive  to  my  mind  and  it  was  testified  by  one  of  the  partners 
that  if  either  of  the  Ten  Broeeks  worked  for  Serensky  that  th^ 
would  receive  their  full  wages  from  the  firm  of  Levenson  &  Cohrai, 
the  amount  being  charged  against  Serensky  and  deducted  from  his 
bill.  If  such  an  arrangement  was  carried  out,  I  doubt  if  it  would 
have  made  Ten  Broeck  the  employee  of  Serendty.  When  he  went 
to  Serensky's  yard  he  wait  by  instructions  of  his  employer  and 
returned  to  his  employe's  place  when  finished  with  the  work 
and  received  his  full  wages  from  Levenson  &  Cohen. 

I  am  of  the  opinion,  therefore,  that  the  accident,  whether  it 
occurred  on  the  premises  of  Levenson  &  Cohen  or  on  the  premises 
of  Serensky,  occurred  in  the  course  of  Ten  Broeck's  employmait 
by  Levenson  &  Cohen. 

Ten  Broeck  lost  no  time  from  his  employment  by  reason  of  the 
injury.  He  continued  to  work  for  Levenson  &  Cohem  until  the 
end  of  February  or  the  early  part  of  March  when  h©  left  to  take 
employment  elsewhere.  He  made  no  claim  against  them  on 
account  of  the  accident  until  about  that  time.  DisabiHty,  there- 
fore, within  the  meaning  of  section  18  of  the  law,  had  not  b^un 
at  the  time  that  notice  of  a  claim  was  givrai  to  LevenAon  &  Cohen. 
Section  18  as  it  existed  at  the  time  of  the  accident  provided  that 
notice  of  an  injury  must  be  given  by  the  employee  to  the  employer 
within  ten  days  "  after  disability."  It  was  not  necessary  that  the 
notice  be  given  within  ten  days  of  the  accident  However,  we 
may  properly  find  that  Levenson,  one  of  the  partners,  knew  of 
the  accident  at  the  time  of  its  occurrence;  that  the  other  partner 
knew  of  the  accident  within  three  or  four  days  of  its  occurrence 
and  we  cannot  find  that  the  employer  was  prejudiced  by  reason 
of  improper  medical  attention  for  the  employee  sought  the  best 
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expert  medical  attention  that  could  be  obtained  in  the  city  where 
he  was  employed  within  three  days  of  the  injury  and  wae  then 
informed  that  the  condition  was  one  for  which  there  was  no  help 
and  that  the  defect  was  a  permanent  one.  In  considering  the 
testimony  of  Lerenson  &  Cohen,  that  they  had  no  knowledge  of 
the  accident,  we  mast  consider,  it  seems  to  me,  that  they  are 
interested  parties;  that  as  nninsnred  employers  they  are  liable 
for  the  amonnt  of  compensation  themselves  and  may  even  he  liable 
for  the  penalty.  So  far  as  the  employee  is  concerned,  it  would 
have  been  as  easy  for  him  to  make  his  claim  against  Serwiaky 
as  against  Levenson  &  Cohrai  had  he  been  employed  by  Serenaky 
at  the  time  of  the  occurrence  instead  of  l^  Levenson  &  Cohen. 

I  find  therefore  that  the  employers  were  not  prejudiced  by 
any  failure  to  give  notice  if  indeed  there  was  such  failure. 

At  the  last  hearing  question  arose  as  to  the  extent  of  the  loss  of 
vision.  The  original  award  waa  made  for  four-fifths  of  the  eye; 
that  award  was  improperly  made  for  the  reason  that  the  law  as  it 
existed  at  the  time  of  the  accident  did  not  permit  the  Commis- 
sion to  make  an  award  for  a  proportionate  loss  of  use.  At  the 
last  hearing,  however,  the  attorneys  for  both  the  ranployers  and 
the  employee  agreed  to  submit  the  claimant  for  examination  to 
an  eye  specialist  selected  by  the  Commission  and  that  the  report 
of  the  specialist  might  be  received  by  the  Commission  in  evidence 
with  the  same  force  and  effect  as  if  testified  to  by  the  specialist. 
That  report  is  before  ns  and  from  it  it  appears  that  there  has  been 
a  complete  losa  of  vision  of  the  right  eye  at  this  time.  The 
specialist  gives  it  as  his  opinion  also  that  there  is  at  the  present 
time  a  small  particle  of  steel  in  the  eye  which  unless  removed 
win  require  the  entire  removal  of  the  eye  in  order  to  save  the 
uninjured  eye.  I  find,  therefore,  that  at  the  present  time  there 
is  a  complete  loss  of  vision  of  the  right  eye.  The  specialist  finda 
that  already  there  is  some  impairment  of  the  left  or  uninjured  ^e. 

Upon  a  consideration  of  the  entire  record  of  this  case,  I  am 
unable  to  agree  with  the  deputy's  conclusion  that  the  award  should 
be  made  based  upon  prospective  earnings  of  fifteen  dollars  a  week. 
The  claimant  was  seventeen  years  of  age ;  was  employed  as  a  com- 
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mon  laborer  and  received  wages  of  eight  dollars  and  fifty  cents  pc  ■ 
week,  Hia  father,  who  had  worked  for  the  firm  for  a  long  time  and 
who  was  a  superior  sort  of  workman,  received  wages  of  only  six- 
teen dollars  and  fifty  cents.  I  do  not  think  under  all  the  circum- 
stances we  are  justified  in  fixing  wages  at  fifteen  dollars  per  week. 
I  think,  however,  that  sound  discretion  requires  us  to  fix  the 
prospective  wages  at  twelve  dollars  a  week  and  the  award  should 
be  based  upon  that  figure. 

Let  an  award,  therefore,  be  made  for  the  loss  of  vision  of  the 
right  eye  equal  to  128  weeks  based  upon  prospective  wages  at  $12 
per  week  against  Isadore  Levenson  and  Kuben  Cohen,  doing 
business  aa  Newburgh  Iron  and  Metal  Company. 

If  it  shall  hereafter  appear  that  claimant  has  lost  the  use  of  the 
left  ^e  by  reason  of  this  accident,  so  that  his  wages  may  become 
impaired  thereby,  the  matter  may  come  before  the  Commission 
for  further  consideration. 

On  the  11th  day  of  December,  1918,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  fCiregoing  opinion. 

Wiard  and  Lyon,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Eldehksa  Mowtenari,  Widow, 
for  Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Facipico  Montenasi,  against  Rehsselaeb  Valve 
CoMPAHT,  Employer;  Utica  Mutdai.  In-sdsancb  Compant, 
Insurance  Carrier 

Case  No.  30841-A 

(Decided  December  18,  1918) 

Injuriea  sustained  hj  Pad&co  Houtenail,  resulting  in  hia  death,  wUle  em- 
ployed by  the  Rensselaer  Valve  Company, 

On  March  6,  1917,  PaciRco  Montenari,  the  deceased,  while  working  at 
the  plant  of  his  employer,  is  alleged  to  have  been  struck  in  the  groin 
with  a  metal  plato  forming  the  cover  of  the  molding  machine  which  he 
was  using.    There  were  no  eye  witneues  of  the  accident.    On  March  ZS, 
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1917,  the  deceiiHed  went  to  the  Cohoes  HoBpitsl  and  there  remained  until 
July  10,  when  he  died,  the  cause  of  death  being  Eodgkina  diaeue.  The 
questiotu  herein  are  na  to  whether  a^iy  accident  at  all  occurred  and 
whether,  if  ao,  the  death  has  been  traced  with  reaaonahle  certainty 
through  Euch  accident.  The  question  eleo  erisea  as  to  whether  the 
conployer  was  prejudiced  by  claimant's  failure  to  gire  due  notice  of  such 
accident  The  deceaaad  declined  to  accept  the  medical  aid  offered  him 
by  the  insurance  company  representative  and  had  hia  own  physician. 
At  that  time  he  believed  he  had  a  hcmia.  While  at  the  hospital,  he 
underwent  an  operation  and  the  diseased  gland  waa  Tanored  from  his 
groin.  After  his  death  a  portion  of  the  gland  which  bad  been  removed 
was  reported  by  the  Bender  Laboratory  expert  in  Allisny  to  show  a  case 
of  Hodgkins  disease,  ^le  widow  refused  to  allow  an  autopay  to  be  held. 
The  Commission  cannot  order  an  autopsy,  but  state*  that  if  It  could 
that  after  the  long  delay  an  autopsy  would  be  of  no  great  value  in  ao 
obscure  a  case.  Betd,  that  the  evidence  of  accident  waa  purely  hearsay 
and  insufficient  to  austain  an  award  five  months  after  the  accident  in 
claimed  to  have  occurred.  Montenari  died  aa  the  result  of  an  extremely 
obecure  disease,  which  cannot  with  reasonable  certainty  be  traced  to  any 
such  injuries.    Claim  dismissed. 

This  is  &  claim  for  death  benefits  by  the  widow  on  behalf  of 
herself  and  dependent  children  for  the  injury  and  death  of 
Pacifico  Montenari  while  in  the  employ  of  the  Rensselaer  Valve 
Company. 

It  is  claimed  that  while  working  in  the  plant  of  the  employer 
on  or  about  March  6,  1917,  claimant  was  injured  by  being  struck 
in  the  groin  with  a  metal  plate  which  was  the  cover  of  the  molding 
machine  on  which  he  was  working.  No  one  saw  the  alleged  acci- 
dent. On  or  about  March  29,  1917,  deceased  went  to  the  Cohoes 
Hospital  where  he  remained  until  July  tenth,  on  which  day  he 
died.  The  cause  of  death  was  either  lymphadenitis  or  Hodgkins 
disease. 

The  employer  and  insurance  carrier  contended :  First,  that  no 
accident  has  been  established  by  competent  evidence;  second,  that 
the  employer  and  insurance  carrier  are  prejudiced  by  reason  of 
lack  of  notice,  and  third,  that  the  cause  of  death  has  not  been 
traced  with  reasonable  certainty  to  the  alleged  accident 

John  J.  Conway,  Jr.,  for  the  claimant 

James  W.  Smith,  for  the  employer  and  cnrrier. 
Stati  Dm.  Beft.— ToL.  IS        38 
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Sater,  Commissioner. —  While  working  on  a  molding  machine 
the  deceased  is  allied  to  have  auatained  an  injury  to  his  groin. 
It  is  not  claimed  that  any  one  saw  the  accident,  but  there  is  evi- 
dence in  the  record  as  to  the  declarations  of  the  deceased  within 
a  short  time  thereafter.  There  is  also  the  testimony  of  the  widow 
as  to  what  the  deceased  said  to  her  when  he  came  home.  The 
testimony  of  none  of  the  witnesses  is  specific  as  to  the  time,  place, 
manner  and  the  happening  of  the  accident.  Written  notice  of 
the  accident  was  given  by  the  deceased  on  June  thirteenth,  three 
months  after  the  alleged  accident  It  appears,  however,  that  the 
attorney  for  the  insurance  carrier,  having  learned  by  rumor  that 
Montenari  claimed  to  have  a  hernia,  went  to  call  upon  him  and 
saw  him  at  his  house  on  March  twenty-ninth.  At  that  time 
Koutenari  believed  be  had  a  hernia,  but  refused  to  accept  the 
medical  aid  tendered  him  hy  the  representative  of  the  insurance 
carrier.  On  the  contrary,  be  had  his  own  physician  and  went  to 
the  hospital.  This  I  do  not  think  is  a  compliance  with  the  law. 
I  do  not  see  how  we  can  find  that  the  employer  and  insurance 
cajrier  were  not  prejudiced  by  reason  of  failure  of  the  claimant  to 
give  the  notice  required  by  the  statute,  and  this  is  the  more  so 
when  we  go  to  consider  the  medical  aspect  of  the  case. 

During  the  time  Montenari  was  in  the  hospital  he  was  operated 
upon  and  a  diseased  gland  was  removed  from  bis  groin.  Dr. 
Mitchell,  who  attended  him  and  performed  the  operation,  diag- 
nosed the  condition  as  lymphadwiitis.  Conceivably  lymphadenitis 
might  arise  from  or  be  exacerbated  hy  a  trauma.  Subsequent  to 
Montenari's  death,  however,  a  specimen  of  the  gland  bad  been  sent 
to  the  Bender  Laboratory  in  Albany  and  a  careful  microscopic 
examination  by  the  head  of  the  laboratory  disclosed  a  condition 
resembling  Hodgkins  disease,  and  the  history  of  the  case  was 
such  as  is  usual  in  Hodgkins,  The  weight  of  the  medical  testi- 
mony seems  to  be  that  Hodgkins  disease  is  not  known  to  be  the 
result  of  a  trauma,  nor  is  there  any  record  of  a  case  having  been 
aggravated  by  trauma.  A  positive  diagnosis  probably  could  not 
have  been  made  except  by  an  autopsy,  if  then.  Beading  in  the 
newspaper  of  the  death  of  Montenari,  the  attorney  for  the  insur- 
ance carrier  went  to  his  home  and  made  a  request  for  an  autopsy. 
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This  was  refnsed  acd  later  at  the  auggestion  of  tlie  company,  the 
depu^  commissioBer  at  Albany  wrote  a  letter  to  the  widow  recom- 
mending an  autopsy  and  a  few  days  subsequently  the  chairman 
of  this  CommiseioQ  made  a  very  strong  recommendation  to  the 
widow  to  permit  an  aatopsy  to  be  performed.  Similar  requests 
bare  been  made  at  the  various  hearings  before  the  Commisflion 
and  in  every  instance  refused  until  the  hearing  of  July  5,  1918> 
at  the  conclusion  of  which,  the  attorney  for  the  claimant  stated 
that  if  the  Commission  ordered  it  the  widow  would  consent  to  an 
antop^.  The  Commission  has  no  power  to  order  an  autopsy, 
nor  does  it  seem  to  me  that  in  a  case  so  obscure  as  this  an  autopsy 
performed  a  year  after  the  death  would  be  of  very  great  value. 

Entirely  aside  from  all  these  questions,  however,  is  the  question 
that  here  there  is  no  legal  evidence  of  an  accidental  injury  sus- 
tained by  the  deceased  which  might  or  could  have  had  a  causal 
relation  to  his  death.  In  this  respect  this  case,  to  my  mind, 
comes  clearly  within  the  decision  of  the  Conrt  of  Appeals  in 
Matter  of  Belcher  v.  Carthage  Machine  Company,  recently 
decided.  In  that  case  the  claimant's  husband  claimed  that  he 
was  struck  by  a  casting  which  was  falling  from  a  pipe  and  injured, 
and  that  the  injury  then  received  resulted  in  a  sarcoma  of  the  ribs 
and  a  pleura  which  five  months  later  caused  his  death.  In  that 
case  it  appears  the  deceased  told  his  wife  and  other  witnesses 
how  he  bad  been  injured.  The  court,  however,  held  that  the 
evidence  of  an  accident  was  purely  hearsay  and  that  it  was  insuffi- 
cient to  sustain  an  award.  lu  this  case  we  have  nothing  but  the 
hearsay  evidence  as  to  the  deceased's  statements  of  the  time, 
manner  and  place  of  the  accident.  We  have  him  dying  five 
months  later  of  an  extremely  obscure  disease  which  cannot  with 
reasonable  certainty  be  traced  to  any  such  injury. 

Under  the  circumstances,  it  seems  to  me  clear  that  an  award 
cannot  be  sustained  in  this  case  and  I  therefore  think  the  claim 
should  be  dismissed. 

On  the  18th  day  of  December,  1918,  the  Commiaaon  acted  on 
the  foregoing  matter  in  accordance  with  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Stephen  Sbdlar  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Thb 
HoHEOAN  Tdbe  Compabt,  Employer;  Londoh  G-uarahteb 
AMD  AcciDBNT  CouFANT,  Insurance  Carrier 

Death  Case  No.  34913 

(Decided  December  18,  1918) 

Injniiea  luitiined  by  Stephen  SedUir,  resoltins  in  hia  deatb  on  Jnne  aS,  1917, 
while  employed  by  the  Hohegan  Tube  Company  as  a  pipe  stralshtener. 

On  Tune  2S,  1917,  Stephen  Sedlar,  while  employed  as  a  pipe  atrai^jhtcner 
by  the  Mohcgan  Tube  Company,  and  while  in  the  regular  conrao  of  his 
employment,  in  aome  unknown  way  was  caught  by  the  fly  wheel  of  the 
engine  that  supplied  power  to  the  machinery  in  the  plant,  and  waa  thrown 
against  the  wall  of  the  engine  room  and  killed.  Tbie  claim  was  originally 
tried  and  resulted  in  an  award  ot  death  benefits.  At  that  time  the  insar- 
ance  carrier  consented  to  the  award,  but  the  employer  and  the  insurance 
carrier  subsequently  joined  In  a  joint  application  to  set  the  award  aside. 
The  original  award  was  thereupon  set  aside,  and  on  the  application  of 
claimant  the  matter  now  comes  up  for  review  by  the  Ccanmission.  The 
only  question  in  dispute  herein  is  as  to  whether  the  accident  arose  out 
of  the  employment.  At  the  time  of  the  accident  no  one  waa  in  the  engine 
room  except  the  deceaaed.  Although  he  was  not  an  engineer,  be  had  at 
times  certain  duties  to  perform  which  necessitated  his  going  into  the 
engine  room.  Eeld,  that  inquiry  need  not  be  made  on  the  basis  of  specu- 
lation as  to  what  totdt  the  deceased  into  the  room;  that  given  an  acci' 
dent  in  the  course  of  employment  on  the  master's  premises,  caused  by 
the  master's  machinery,  the  presumption  is,  in  the  absence  of  proof  to 
the  contrary,  that  the  accident  arose  out  of  the  employment.  Former 
action  of  the  Commission  in  denying  an  award  rescinded,  and  uvard 

An  award  of  death  benefits  was  made  herein  to  which  the 
insurance  carrier  at  the  time  consented,  and  which  was  subse- 
quently set  aside  on  application  of  the  employer  and  insurance 
carrier  on  the  ground  that  the  accident  did  not  arise  out  of  the 
employment.  On  application  of  the  claimant  the  matter  now 
comes  on  for  review  by  the  Commission. 
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Joseph  C.  H.  Flynn,  William  M.  HageDdom,  of  counsel,  for 
claimant. 

William  Butler  and  Charles  S.  Gray,  for  the  employer  and 
insurance  carrier. 

Satbk,  Commissioner.—  While  working  in  the  plant  of  the 
Moh^an  Tube  Company  on  June  28,  1917,  Stephen  Sedlar  was 
killed  by  an  accident.  In  some  unknown  way  he  became  caught 
in  the  fly  wheel  or  main  belt  of  the  engine  that  supplied  power 
for  the  machinery  in  the  factory,  was  thrown  against  the  wall  of 
the  engine  room  and  killed.  There  is  no  dispute  aa  to  the  accident 
itself  nor  that  it  arose  in  the  course  of  the  em|^oyment,  but  the 
sole  issue  is  whether  it  arose  out  of  the  emplcr^ment 

Sedlar  was  employed  as  a  pipe  straightener  and  had  been  a 
considerable  time  in  the  ^nploy  of  the  company.  He  was  not  an 
engineer  nor  did  he  have  any  primary  duty  to  go  into  the  engine 
room.  He  had  on  occasion,  however,  a  duty  to  go  into  the  engine 
roouL  Sometimes  he  was  called  in  to  help  start  the  engine,  as 
were  other  men  also.  Likewise  it  appears  that  in  the  engine 
room  were  two  tanks,  one  containing  kerosene  and  the  other  lubri- 
cating oil,  and  it  had  been  a  custom  for  any  of  the  employees 
desiring  oil  to  go  to  the  engine  room  to  get  it.  There  was  no 
regular  engineer,  one  of  ttie  employees  tending  to  the  engine, 
starting  it,  and  then  leaving  it  while  he  worked  outside  in  the 
main  part  of  the  shop.  There  was  no  sign  posted  forbidding 
employees  from  going  in  the  engine  room,  and  if  there  was  any 
rule  against  it,  it  does  not  seem  to  have  been  very  ■wjell  understood 
and  was  honored  more  in  the  breach  than  in  the  observance. 
This  fact  is  accentuated  by  the  course  of  the  superintmideut  in 
having  the  oil  tanks  removed  from  the  engine  room  after  the 
accident  and  by  hi*  calling  a  meeting  of  all  the  emplt^ees  shortly 
after  the  accident,  and  instructing  them  that  they  must  not  go 
into  the  migine  room  unless  called  in  by  aomeone  having  authority. 
A  warning  sign  was  likewise  posted. 

As  to  the  reason  for  Sedlar  going  into  the  engine  room  and 
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around  the  engine  on  the  morning  in  question,  we  can  only  guess; 
no  one  knows,  so  far  as  the  record  before  us  discloses.  There  is 
some  evidence  that  on  the  morning  of  the  accident  Sedlar  had 
been  called  in  to  help  the  engine  starter  turn  the  fly  wheel,  about 
twenty  minutes  before  the  accid^it  Preeumably,  that  task  done, 
be  went  back  to  his  regular  work,  and  at  the  time  he  was  killed 
there  was  no  one  else  in  the  engine  room.  It  is  not  elear  whether 
diere  was  trouble  with  the  engine  stopping  that  morning,  as  it 
sometimes  did,  and  if  it  did  Sedlar  may  have  gone  back  thinking 
to  help  the  engineer  again.  Again,  it  is  suggested  that  he  may 
have  gone  into  the  engine  room  for  oil  or  kerosene,  although  it  is 
not  quite  clear  what  he  should  want  with  either  in  his  work. 
Sedlar  did  not  use  oil  in  his  work,  but  it  appears  the  workmen 
used  to  take  kerosene  from  the  tank  to  clean  their  hands  after 
handling  pipes. 

It  seems  to  me,  however,  that  we  need  not  speculate  on  the 
particular  errand  that  took  Sedlar  -into  the  room.  Given  an 
accident  in  the  course  of  the  employm^it,  on  the  employer's 
premiss,  caused  by  the  employer's  machinery,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that  the  accident  arose 
out  of  the  employment.  Workmen's  Compensation  Law,  §  21, 
Bubd.  1. 

This  principle  has  received  the  approval  of  the  Appelate  Divi- 
sion of  the  Supreme  Court  in  the  matter  of  Chludzinaki  v.  Stand- 
ard Oil  Co.,  176  App.  Div.  87,  and  .White  v.  Argus  Co.,— id.— , 
a  very  recent  case.  This  case  resembles  the  Chludzinski  case  very 
strongly.  The  court  there  intimated  its  belief  that  the  deceased 
went  into  the  locker  room  to  steal  a  smoke  and  set  fire  to  his 
clothing,  and  intimates  that  he  might  have  had  one  of  several 
reasons  for  going  there,  which  were  not  connected  directly  with 
his  employment  but  which  were  natural  things  to  do  and  fairly 
incidental  to  the  work.  This  was  all  speculation,  and  in  that 
case,  as  here,  no  one  really  knows  the  purpose  of  the  workman 
going  to  the  room  nor  what  happened  to  him  there.  Speaking  of 
the  suggestion  that  Chludzinski  went  to  the  room  for  a  smoke, 
the  court  said:     "It  might  indicate  negligence,    •    •    ».    (j^j 
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compensation  is  awarded  without  regard  to  fault,"  and  later  "  In 
the  absence  of  substantial  proof  to  the  contrary  we  are  not  required 
to  speoalate  and  draw  unfavorable  inferences." 

If  here  we  were  required  to  speculate  we  might  condude  that 
if  the  deceased  had  no  positive  duties  in  the  room  at  the  time, 
tliat  he  might  have  gone  there  to  dry  his  clothing,  for  one  of  the 
witnesses  testifies  it  was  raining  at  the  time. 

In  White  T.  Argus  Company  a  boy  employed  at  running  an 
elevator  was  found  at  the  bottom  of  an  elevator  shaft,  the  elevator 
at  a  point  between  floors  and  all  doors  leading  into  the  shaft  closed. 
It  was  strongly  urged  that  the  circumstances  failed  utterly  to  show 
the  boy  fell  in  the  course  of  the  work  he  was  employed  to  do,  but 
that  he  must  have  been  doing  something  outside  his  employment 
This  Commission  there  held  that,  since  the  accident  had  occurred 
on  the  plant  of  the  employer,  in  the  course  of  his  employment, 
in  the  absence  of  substantial  evidence  that  he  had  taken  himself 
out  of  his  employment,  the  presumption  of  section  21  was  con- 
trolling, and  that  the  accident  arose  out  of  the  employment 
This  view  was  approved  by  the  Appellate  Division,  White  v.  Atgus 
Company,  supra. 

Whatever  was  the  purpose  of  the  deceased  in  going  to  the  engine 
room,  it  has  not  been  shown  to  have  been  other  than  on  his  master's 
business  or  fairly  incidental  to  the  work,  and  therefore,  there  is 
no  substantial  evidence  to  rebut  the  presumption  of  section  31  of 
the  act 

This  is  the  more  evident  when  we  consider  the  general  plan, 
scope  and  purpose  of  the  act.  As  said  by  the  Court  of  Appeals, 
in  the  Petrie  case,  Mr,  Justice  Hiscock,  now  chief  judge,  writing 
for  the  court :  "  The  Workmen's  Compensation  Law  was 
adopted  in  deference  to  a  widespread  belief  and  demand  that 
compensation  should  be  awarded  to  workmen  who  were  injured 
and  disabled  temporarily  or  permanently  in  the  course  of  their 
employment,  even  though  somelimes  the  accident  might  occur 
under  such  circumstances  as  would  not  pL-rmit  a  recovery  in  an 
ordinary  action  at  law.  The  underlying  thought  was  that  such 
a  system  of  compensation  would  be  in  the  interest  of  the  general 
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welfare  by  pierenting  a  workman  from  being  deprived  of  means 
of  support  as  the  result  of  an  injury  rcceiyed  in  tbe  course  of 
his  employment  Tbe  statute  was  the  expression  of  what  was 
regarded  by  the  Legislature  as  a  wise  public  policy  concerning 
injured  employees.  Under  such  circumstanced,  we  tbink  that  it  is 
to  be  interpreted  with  fair  liberality,  to  the  extent  of  securing  the 
benefits  which  it  was  intended  to  accomplish,"  Matter  of  Petrie, 
215  N.  Y.  335. 

To  much  the  same  effect  is  the  opinion  of  the  court,  speaking  of 
the  intent  of  the  law,  and  the  liberal  interpretation  to  be  given  to 
it,  in  Matter  of  Rheinwald  v.  Builders  Brick  &  Supply  Co.,  16S 
App.  Dir.  425,  and  Moore  v.  Lebigh  Valley  Railroad  Co.,  169 
id.  177. 

I  am  of  tbe  opinion,  therefore,  that  the  accidental  injury  result- 
ing in  the  death  of  Sedlai  arose  out  of  his  employment,  and  an 
award  should  be  made.  The  former  action  of  the  Commjesion, 
in  denying  an  award,  should  be  rescinded. 

On  the  IStb  day  of  December,  1918,  tbe  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Wiard  and  Lyon,  Commissioners,  concur. 


In  tbe  Matter  of  the  Claim  of  OoBnEuus  Rtan,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  The 
City  ov  Nbw  Yobk,  Employer  and  Self-Insurer 

Case  No.  105942 
{Decided  December  20,  1918) 
Injuries  Bnatained  ij  Comelliis  Syan  while  emploTed  I^  tbe  city  of  Hew 
York. 

On  June  11,  1918,  Cornelius  Byan,  while  employed  by  the  city  of  New 
York  «■  A  patrolmnn  of  the  police  department,  and  as  station-tkoUM 
keeper  of  the  thirty-seventh  precinct  police  station  in  th&t  city,  and 
while  in  the  regular  course  of  his  cmpluyinent,  was  removing  b  bulb 
from  an  electrical  fixture  in  tbe  ceiling,  when  a  box  upon  which  he 
WBH  atanding  broke,  and  he  fell  to  a  concrete  floor,  and  sustained  injuriei 
which  incapacitated  him  for  the  period  of  thirty-six  days.  Award  mads 
against  the  city  ol  New  York,  employer  and  scIf-inMTW. 
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In  this  case  it  appears  that  the  claimant  was  employed  as  a 
patrolman  by  the  city  of  New  Yorit.  He  was  assigned  to  a  police 
station  maintained  by  the  city  of  New  York,  His  duties  at  the 
police  station  fall  within  the  classification  of  group  42  which 
includes  "  maintenance  and  caie  of  buildinga."  While  thus 
employed,  and  while  renewing  an  electric  bulb  in  a  fixture  attached 
to  the  ceiling,  he  sustained  injuries  which  disabled  him  for  a 
period  of  thirty-six  days- 

Cornelius  Eyan  applied  to  the  police  commissioner  of  the  city 
of  New  York  for  leave  of  absence  with  full  pay  during  his  dis- 
ability under  the  provisions  of  the  charter  of  the  city  of  New 
York.  It  appears  from  correspondence  submitted  by  the  corpora- 
tion counsel  that  the  acting  police  commissioner  denied  the  appli- 
cation of  Cornelius  Eyan  made  under  the  charter  provisions  on 
the  ground  that,  in  the  opinion  of  a  former  corporation  counsel 
of  the  city  of  New  York,  the  provisions  of  the  charter  of  the  city 
of  New  York  granting  full  pay  during  absence  on  account  of 
injury  were  superseded  by  the  Workmen's  Compensation  Law, 
and  that  the  only  remedy  left  to  a  patrolman  thus  injured  was 
under  the  Compensation  Law. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  230  Fifth  avenue,  Nerw  York  city, 
November  15,  1918. 

Eobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

William  P.  Burr,  corporation  counsel  of  the  city  of  New  York, 
and  Isaac  F.  Cohen,  assistant  corporation  counsel,  for  employer 
and  self-insurer. 

Claimant  in  person. 

By  the  Coumission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  June  11,  1918,  the  d.»y  when  Cornelius  Kyan  received  his 
injuries  he  resided  at  3357  Ft  Independence  street,  New  York 
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city,  and  waa  employed  by  the  city  of  New  York  as  a  patrolmaa 
of  tlie  police  department;  and  on  said  date  be  was  likewise 
employed  in  tbe  maintenance  and  care  of  tbe  Thirty-seventh 
precinct  police  station  located  at  229  West  One  Hundred  and 
Twenty-third  street,  New  York  city.  The  city  of  New  York  was 
likewise  engaged  in  the  maintenance  and  care  of  a  building, 
namely,  the  Thirty-seventh  precinct  station  house  located  at  229 
West  One  Hundred  and  Twenty-third  street,  in  New  York  city. 
On  said  date  Cornelius  Kyan  was  acting  as  a  station  house  attend- 
ant at  said  precinct  station  house,  and  hia  duties  consisted  in 
taking  care  of  prisoners  as  well  as  in  cleaning  the  walls  and  floor 
of  a  portion  of  said  police  station,  and  also  in  making  any  repairs 
that  were  necessary  in  respect  to  electric  lights  or  electric  fixtures. 

On  June  11,  1918,  Cornelius  Ryan  was  working  for  his 
employer  at  the  station  house  hereinbefore  mentioned ;  and  while 
engaged  in  the  regular  course  of  bis  employment,  while  remov- 
ing a  bulb  from  an  electrical  fixture  in  the  ceiling,  a  box  upon 
which  he  was  standing  broke  precipitating  him  to  a  concrete 
floor,  and  he  thereby  sustained  a  sprain  of  the  left  wrist  and 
shoulder  as  well  as  a  hernia  which  injuries  disabled  him  from 
the  date  of  the  said  accident  for  a  period  of  thirty-six  days. 

Tbe  injuries  sustained  by  Cornelius  Ryan  were  accidental 
injuries  and  arose  out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Cornelius  Kyan  was  the  sum  of 
twenfy-five  dollars  and  sixty-six  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  thirty  days  after  the  accident  causing 
such  injury,  but  it  has  not  been  established  as  a  fact  that  such 
notice  was  not  given  and  it  is  therefore  presumed,  under  section 
21  of  the  Compensation  Law,  that  sufficient  notice  was  given. 
On  the  other  hand,  objection  to  the  failure  to  give  such  notice  not 
having  he«i  raised  before  this  Commission  at  the  hearings  of 
this  claim  it  ia  deemed  to  have  been  waived  by  the  employer  and 
self-insurer. 

Award  of  compensation  is  hereby  made  against  the  cily  of  New 
York,  employer  and  self-insurer,  to  Cornelius  Ryan,  injured 
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employee,  for  three  weeks  and  four  days,  covering  the  period  from 
June  25,  1918,  to  July  20,  1918,  at  the  rate  of  fifteen  dollars 
per  week,  making  In  aU  the  sotn  of  fifty-three  dollars  and  sixty 
cents. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
eufi&cient  notice  of  injury  was  given  to  the  employer.  On  the 
other  hand,  the  failure  to  give  such  notice  is  deemed  to  have  been 
waived  by  the  employer  and  self-insurer. 

The  letter  from  the  corporation  counsel  of  the  city  of  Kew 
York,  dated  December  18,  1918,  together  with  correspondence 
between  the  police  department  of  the  city  of  New  York  and  the 
corporation  counsel  of  the  city  of  Ne\T  York  are  to  be  made  part 
of  the  record  in  this  case. 


In  the  Matter  of  the  Claim  of  LoBin'o  Novbmbbini,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Thoiub  Hoi^han,  Employer;  State  IitsttoANCE  Fond,  Insur- 
ance Carrier 

Case  No.  28615 

(Decided  December  23,  1»1S) 

Ininiiu  nitaliud  by  LoTeto  novembrliil  wUle  employed  by  Thomaa  Holahan, 
On  October  1,  1910,  Loreto  Novembrini,  while  employed  by  Thomaa 
Holehu,  began  in  the  regular  coutm  of  hie  employment  to  nnnail  a 
(ctffold.  He  had  unnailed  one  comer  of  a  0  x  0  joist  which  caused  the 
opposite  comer  of  the  joist  to  fall.  In  falling  the  joint  struck 
claimant  on  hie  forehead,  nose,  lips  and  teeth,  injuring  them 
and  causing  also  the  loss  of  his  right  eye.  The  claimant  herein 
was  paid  compenuLtion  from  October  14,  1910,  to  April  6,  1918.  Until 
May  1,  191B,  he  was  totally  disabled  and  was  thereafter  swarded 
compenBatioa  for  three  and  one-half  weeks  from  said  April  0,  1918,  for 
injuries  to  his  head  and  shoulders.  Thereafter  he  was  given  additional 
compensation  for  128  weeks  for  the  loss  of  hia  eye  amounting  to  {1,4S7.1S. 
The  case  herein  was  put  on  for  re-hearing  before  the  full  Commission  to 
determine  whether  cisimsnt  could  have  awards  for  temporary  disability 
and  could  have  his  total  partial  disability  run  for  the  full  period  of  128 
weeks  after  the  euil  of  his  temporary  disability.  Held,  that  undw  the  rule 
laid  down  in  Marhoffer  v.  Marhoffer,  220  N.  Y.  S43,  if  the  total  disability 
of  the  claimant  ended  within  the  128  weeks  the  amount  paid  him  during 
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Uw  time  of  his  total  diubilit;  ia  to  be  deducted  from  the  wagei  given  him 
for  the  loss  of  the  eye.  Award  made  for  128  weeks'  compenaotion  wHh  the 
proviao  that  if  hia  otlMr  disabilities  extend  for  a  longer  period  than  12S 
wedu,  this  coae  ahould  be  agaiu  put  on  for  fiuiher  compensation. 

The  claimant  in  this  case  in  bis  claim  for  compeneation  states 
that  the  accident  happened  in  the  following  wise:  "  While 
nnnailing  a  scaffold,  he  mmailed  one  comer  which  moved  the 
other  comer  of  a  joist  6xQ,  fell  and  went  into  the  water,  struck 
on  his  forehead,  nose,  lips,  teeth  and  lost  his  right  eye."  It 
appears  that  he  was  paid  compensation  from  October  14,  1916, 
which  was  fourteen  days  after  his  accident,  to  April  6,  1918. 
He  was  totally  disabled  until  Hay  1,  1918,  and  was  thereafter 
awarded  compensation  for  three  and  a  half  weeks  from  April  6, 
1918,  for  injuries  to  bis  bead  and  shoulders.  Thereafter,  in 
addition  to  the  awards  already  made  and  paid,  he  was  given 
compensation  for  128  weeks  for  the  loss  of  his  eye  at  $11.54  per 
week,  amounting  to  $1,457,12  payable  bi-weekly.  The  case  was 
put  on  for  a  re^bearing  before  the  full  Commission  in  order  to 
determine  whether  the  claimant  could  have  awards  for  hia  tem- 
porary disability  and  could  have  his  total  partial  disability  nin 
for  the  full  period  of  128  weeks  after  the  end  of  his  temporary 
disability. 

Claimant  in  person. 

W.  A,  Herman,  for  insurance  carrier. 

Lyon,  Commissioner. —  It'  is  my  opinion  that  the  claimant  is 
entitled  to  compensation  during  the  period  of  bis  disability  but 
not  for  both  permanent  total  disability  and  temporary  partial 
disability  covering  the  same  period.  That  is  to  say,  if  bis  total 
disability  ended  within  the  128  weeks,  it  seems  to  me  that  the 
amount  paid  him  during  the  time  of  his  total  disability  is  to  be 
deducted  from  the  128  weeks  given  him  for  the  loss  of  the  eya 
This  seems  to  be  in  exact  accord  with  the  rule  laid  down  in 
Marhof  er  v.  Marhoffer,  220  N.  Y.  543.    In  that  case  the  claimant 
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bad  his  second  finger  cut  off  and  the  thumb  and  index  finger  were 
severely  lacerated.  I  quote  the  following  from  the  opinion  of 
Judge  Pound  in  that  case :  "  The  State  Industrial  ConuniBsion, 
having  found  that  claimant  was  totally  disabled  for  ten  weeks 
from  the  time  of  the  accident,  awarded  him  compensation  there- 
for for  eight  weeks,  no  compensation  except  for  treatment  and 
care  being  allowed  for  the  first  two  weeks.  (Sections  12-13.) 
The  Commission  also  awarded  him  compensation  for  the  further 
and  additional  period  of  thirty  weeks  for  the  loss  of  the  second 
finger,  to  begin  at  the  expiration  of  the  eight  weeks'  period.  The 
question  is  whether  the  Commission  properly  awarded  consecu- 
tive compensation,  first  during  temporary  disability  and  thereafter 
for  the  full  period  for  the  permanent  injury.  *  *  *  Concurrent 
awards  and  consecutive  awards  based  on  separate  Items  of  physical 
impairment,  disconnnected  from  earning  power,  alike  ignore  the 
fundamental  principle  that  the  basis  of  compensation  is  a  sum 
payable  weekly  for  a  fixed  time  during  which  the  employee  is 
actually  or  presumptively  totally  or  partially  disabled  and  non- 
productive." 

The  Court  of  Appeals  reversed  the  award  for  the  eight  weeks 
and  dismissed  that  portion  of  the  claim,  leaving  the  award  to 
stand  for  thirty  weeks  only,  which  compensated  for  the  loss  of 
the  second  finger.  Pollowing  this  case,  I  think  the  claimant  here 
is  entitled  to  128  weeks'  compensation  and  no  more,  unless  hia 
other  disabilities  extend  for  a  longer  period  than  128  weds,  in 
which  event  the  case  shoidd  be  put  on  for  further  compenBation 
at  the  end  of  128  weeks.  The  amount  of  compensation  paid  him 
for  his  temporary  disability  will  have  to  be  deducted  from  the 
amount  awarded  for  the  loss  of  the  eye,  in  my  opinion. 

On  the  23d  day  of  December,  1918,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Wiard  and  Sayer,  Commisaoners,  concur. 
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In  the  Matter  of  the  Claim  of  Johk  Johnston,  Father,  for  Com- 
pensation under  the  "Workmen's  Compensation  Law,  for  the 
Death  of  J.  Malcolm  Johkbtoit,  against  Ajaz  Bcbbeb  Com- 
pany, Employer;  and  Qlobb  IrmiMwiTT  Compaht,  Insurance 
Carrier 

Death  Claim  No.  55867 

(Decided  December  23,  1918) 

Injories  luatiined  br  J.  Hakolm  Joluitan  retttltiiiE  Is  his   deatli   wUlS 
emptored  I17  Ajax  Snbber  Company  at  Oberlin,  Eana. 

Malcolm  JohnHton  wu  a  traveling  uleaman.  Belling  the  Ajax  tires  for 
the  Ajax  Rubber  Company  and  had  been  aaaigned  to  a  certain  territory 
including  the  town  of  Oberlin,  Ease.  He  waa  fumiBhed  by  hia  employer 
with  on  automobile  in  order  to  cover  bis  territory.  Johnaton  reached 
Oberlin  on  July  3,  1917,  and,  leaming  that  there  waa  to  be  a  celebration 
on  July  4,  at  Atwood,  Rans.,  lome  thirty-flve  milea  from  Oberlin,  drove 
over  on  the  4tli  to  Atwood  for  the  day.  He  did  not,  however,  give  up 
hia  room  at  tho  hotel  nor  did  he  take  his  samples.  A  young  Iwy  friHU 
Oiwrlin  went  with  him  to  ahow  him  the  road  and  also  to  see  the  cele- 
bration. On  the  evening  of  the  4th,  they  started  to  return  to  Oberlin 
and  about  midnight  and  ten  miles  out  of  Oberlin,  the  automobile  turned 
over  and  both  occupanta  were  killed.  HeJd,  that  the  death  of  J.  Malcolm 
Johnston  can  in  no  wiee  be  considered  to  have  been  in  the  course  of  his 
employment  or  to  have  been  caused  by  anything  clearly  incidental  to  it. 
Atwood  waa  not  in  hia  territory  and  he  had  no  business  intareBta  there. 
He  hod,  moreover,  by  a  written  application  to  hia  employer  secured  per- 
mission to  "  declare  a  holiday  "  on  the  Fourth  of  July  and  take  in  the 
celebration  at  some  one  ot  the  points  where  he  might  be.  Hue  per- 
mission bad  been  granted.    Claim  diamisaed.    All  concur. 

Claim  is  made  by  John  Johnston,  ae  the  dependent  father,  on 
account  of  the  death  of  his  son  Malcolm,  a  traveling  salesman, 
employed  by  the  Ajax  Rubber  Company,  who  was  killed  in  an 
automobile  accident  on  the  ni^t  of  July  4,  1917,  at  Oberlin, 
Kans. 

On  February  13,  1918,  the  claim  was  disallowed  after  a  heai^ 
ing  by  a  deputy  commissioner,  on  the  ground  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  employment.  On  the 
application  of  the  claimant,  the  matter  comes  on  for  review  by 
the  Commission. 
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James  J.  Walker,  for  the  claimant 

T.  A.  W.  Irdand,  for  the  employer  and  carrier. 

Satzb,  CommieeioBer. —  Malcolm  Johnston  was  a  traveling 
salesman,  employed  by  the  Ajax  Rubber  Company  to  sell  the 
Ajax  tirea.  He  had  been  assigned  to  certain  territory  which 
included  the  town,  of  Oberlin,  Kans.  He  was  furnished  with  an 
automobile  by  his  employer  in  order  to  cover  hia  territory  prop- 
erly. He  arrived  in  the  regular  course  of  buainees  at  Oberlin 
on  July  3,  1917.  He  remained  there  over  the  next  day,  which 
was  a  holiday.  It  seems  that  there  was  to  be  a  celebration  at 
Atwood,  Kans.,  on  the  fourth  with  a  ball  game,  races  and  a  dance 
at  night.  Atwood  is  some  thirty-five  miles  from  Oberlin.  John- 
ston decided  to  drive  over  to  Atwood  for  the  day,  althou^  he 
did  not  give  up  his  room  at  the  hotel  nor  did  he  take  his  case  of 
samples.  He  to<A  with  him  a  young  boy  from  Oberlin,  who  went 
along  to  show  him  the  road  and  also  to  see  the  celebration. 

During  the  evening,  they  started  to  return  to  Oberlin  and  when 
around  midnight  they  had  reached  a  turn  in  the  road  about  ten 
miles  out  of  Oberlin,  the  auto  turned  over  and  both  occupants 
were  killed. 

I  fail  to  see  how  this  can  be  considered  to  have  been  in  the 
course  of  the  employment,  or  to  have  been  caused  by  anything 
fairly  incidental  to  it  Atwood  waa  not  in  the  territory  of  the 
deceased  and  he  had  no  business  interests  there.  Moreover,  it 
appears  that  the  deceased  wrote  in  June  to  his  superior  and 
requested  permission  to  "  declare  s  holiday  "  on  the  fourth  of 
July  and  take  in  the  celebration  at  some  one  of  the  towns  where 
he  might  be.  This  permission  was  granted.  Some  stress  is  Intd 
by  the  claimant  on  the  fact  that  a  traveling  salesman  is  always  on 
duty  and  that  in  the  letter  granting  permission  to  the  deceased  to 
.  take  a  holiday  reference  was  made  to  the  fact  that  he  might  at  the 
same  time  have  a  chance  to  do  some  business  "  directly  or 
indirectly."  This  is  not  sufficient  to  make  out  a  case  of  actual 
employment  as  against  the  distinct  fact  that  the  deceased  was  on 
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the  day  in  question  on  a  pleasure  trip.  His  acta  during  the  day 
and  the  evening  tend  strongly  to  confirm  the  fact  that  he  was 
relaxing  from  the  usual  business  routine  and  was  taking  a  real 
holiday.  He  was  not  supposed  to  sell  any  goods  in  Atwood,  for 
the  company  ^nployed  another  agent  in  that  territory,  nor  does 
it  appear  to  have  been  on  the  usual  route  between  points  in  the 
tCTritory  of  the  deceased.  He  went  out  to  Atwood  and  back 
again,  did  not  take  his  samples  with  him,  and  so  far  as  the  record 
before  us  goes,  did  not  do  any  business. 

It  is  true,  as  I  understood  it,  that  a  traveling  salesman  is  pretty 
much  continuously  on  duty.  He  is  protected  from  the  ordinary 
risks  of  traveling.  But  he  may  depart  from  the  employment  at 
many  times.  If  he  were  visting  at  the  home  of  friends,  at  the 
theatre  for  his  own  amusement,  or  doing  numerous  other  things, 
I  do  not  think  he  could  be  considered  to  be  on  his  employer's 
business.  The  presumption,  under  section  21,  would  cover  many 
cases,  possibly,  but  that  is  only  in  the  absence  of  substantial  evi- 
dence to  the  contrary.  Here  we  have  substantial  evidence  that 
directly  n^atives  the  idea  that  the  trip  to  Atwood  was  on  any 
business  other  than  pleasure. 

There  is  also  a  question  involved  as  to  the  extra  territorial  effect 
of  our  statute  in  this  case,  it  being  alleged  that  the  employee  was 
not  a  residcait  of  our  state.  That  question  need  not  be  considered 
by  us,  as  the  other  objection  is  fatal  to  the  claim. 

The  deputy  commisiBoner^s  determination  was  proper,  and  the 
claim  must  be  dismissed. 

On  the  23d  day  of  December,  1918,  the  Conunis^on  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Wiard  and  Lyon,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Padlinb  Hbbbhaitn,  Widow,  for 
Compensation  under  the  Workmen's  CompenBation  Law,  for 
the  Death  of  Fritz  Hbbemann,  against  Frank  J.  Wouf, 
Employer 

Case  No.  57601 

(Doeided  December  23,  1918) 

Inimias  rastiined  by  Friti  HeTmaiui  Rsvltinx  In  Ui  death  wUle  emplored 
b7  *  ulooB  keeper  u  a  porter. 

On  December  30,  191T,  Friti  Hernnann,  vrbile  employed  ai  a  porter  hj 
Frank  J.  Wolff  and  while  in  the  regular  course  of  hia  emploTment,  waa  on 
hia  WQj  from  a  room  connected  with  the  bar  room  to  the  cellar  where  the 
ateam  heating  plant  was  located,  when  he  tell  down  the  ttairs  to  the  cellar 
Boor  BUitaining  a  fracture  of  the  tlcull  which  resulted  in  hit  death.  Origi- 
nall}'  the  claim  waa  denied  on  the  ground  that  the  buaineas  waa  not  covered 
bj  the  Compenaation  Law.  In  the  present  eaae  a  re-hearing  is  aalced  for 
on  the  ground  that  deceased  waa  in  charge  of  the  steam  heating  plant  and 
that  therefore  it  cornea  within  group  22  of  section  2  of  the  law,  which 
covers  "  heating  and  lighting."  Held,  that  the  law  does  not  refer  to  such 
heating  and  lighting  aa  that  in  this  case  of  a  saloon  heated  by  a  aelf 
n^lating  boiler  aa  here  shown;  that  there  ia  a  failure  to  show  that 
deceased  in  going  down  the  cellar  stairs  was  on  his  wa;  to  attend  the 
heater  aa  there  were  any  number  of  other  things  which  he  might  equally 
as  well  have  intended  to  do.  AppUcation  to  rcacind  the  action  of  tha 
deputy  ahould  be  denied. 

The  employer  in  this  case  conducts  a  liquor  saloon.  Fritz 
Herrmann,  the  husband  of  the  claimant,  was  employed  to  keep  the 
saloon  and  sitting  room  connected  therewith  in  condition  and 
generally  worked  about  the  hnsinesa.  The  employer  testified  that 
he  only  bad  one  man  in  hia  employ  outside  of  the  claimant's 
husband  whom  he  characterized  as  a  porter,  and  that  the  saloon 
waa  heated  by  a  small  self-regulating  boiler.  The  accident  for 
which  compensation  is  claimed  ia  fairly  described  by  the  attorney 
for  the  claimant  in  bis  brief,  in  the  following  words :  "  The 
accident  occurred  on  December  30th,  1917.  The  decedent,  while 
on  his  way  from  the  sitting  room  to  the  cellar,  where  the  steam 
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heating  plant  waa  located,  fell  from  the  cellar  stairs  to  the  cellar 
floor  and  Buetained  a  fracture  of  the  skull  which  resulted  in  his 
death." 

The  claim  for  compensation  was  denied,  on  the  ground  that 
the  business  was  not  covered  by  the  Compensation  Law.  The 
attorney  for  the  claimant  asks  for  a  rehearing,  on  the  ground  that 
the  deceased  was  injured  while  in  charge  of  the  steam  heating 
plant,  and  that,  therefore,  the  case  comes  within  group  22  of 
section  2  of  the  law,  which  covers  among  other  things  "  heating 
and  lighting." 

Maurice  Lefiert,  for  claimanL 

Employer  in  person. 

Lton,  Commissioner. —  I  do  not  think  that  the  heating  and 
lighting  referred  to  in  group  22  of  section  2  was  intended  to 
cover  such  incidental  heating  of  a  saloon  by  a  self-regulating 
boiler,  as  is  here  shown.  In  the  case  of  Siegfreid  v.  Goldberg, 
220  N.  Y.  673,  the  Court  of  Appeals  reversed  an  award,  basing 
their  decision  upon  the  dissenting  opinion  in  175  Appellate  Divi- 
sion, 952,  which  held  that  the  operation  of  an  ordinary  hot  water 
heater  in  a  house  is  not  within  the  coverage  of  group  22.  I  think 
this  case  comes  fairly  within  that  ruling,  and,  therefore,  that  the 
action  of  the  Deputy  in  dismissing  the  claim  waa  correct 

But  even  if  this  be  not  so,  I  still  think  the  dismissal  of  the 
claim  was  correct.  It  must  be  admitted  that  the  general  business 
of  the  employer  is  not  covered  by  the  law,  and  if  the  claim  is  to 
be  allowed  at  all,  it  must  on  the  theory  that  while  the  general 
business  is  not  covered  by  the  law,  the  accident  happened  while 
the  employee  was  engaged  in  some  hazard  connected  with  a  non- 
hazardous  business.  If  that  be  the  case,  I  do  not  suppose  that 
the  presumptions  created  by  section  21  apply  until  there  is  proof 
that  the  accident  arose  out  of  the  hazardous  portion  of  the  busi- 
ness. It  can  hardly  be  that  where  a  business  itself  is  not  haz- 
ardous and  an  accident  occurs  about  which  there  is  no  proof,  it 
will  be  presumed  that  it  did  occur  in  an  incidentally  hazardous 
portion  of  the  business. 
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The  evidence  in  this  case  doea  not  contain  a  syllable  to  show 
that  Mr.  Herrmann  fell  down  the  stairs  while  he  was  even  on  the 
way  to  attend  to  the  hot  water  heater.  That  he  was  found  dead 
at  the  foot  of  the  cellar  stairs  would  perhaps  warrant  an  inference 
that  he  had  an  accident  and  fell  down  the  stairs,  but  that  would 
not  warrant  the  presumption  that  he  was  on  the  way  to  attend  the 
heater,  when  there  were  any  number  of  other  things  which  he 
may  equally  as  well  had  intended  to  do. 

The  application  to  rescind  the  action  of  the  Deputy  should  be 
denied. 

On  the  28d  day  of  December,  1918,  the  Commisison  acted  on 
the  for^;oing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Wiard  and  Sayer,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Allah  Seauab,  for  Compensation 
under  the  Worlunen'a  Comp^iaation  Law,  against  Lono  Islahd 
Railboad,  Employer  and  Self-Insurer 

Case  No.  72879 

(Decided  December  23,  1B18) 

InjnriM  stutAlnel  by  AlUn  Smibu  iridle  employed  by  the  Lonf  IiUnd  Rail- 
road  as  a  laboier. 

On  October  17,  1017,  Allan  Beaman  while  ^nployed  as  a  labonr  1^ 
the  Long  Island  Railroad  and  while  in  the  r^ular  course  of  hia  empli^- 
ment  waa  aiding  a  number  of  other  men  to  carry  a  heavy  concrete  poat 
weighing  aome  600  or  800  pounds  when  he  stepped  into  a  shallow  hole 
along  side  of  the  railroad  track  causing  the  other  men  to  lose  hold  of  the 
poat  and  it  fell  resulting  in  a  very  severe  jar  to  his  whole  system.  He 
worked  the  remainder  of  that  day  end  intermittently  for  a  couple  of 
months.  He  ceased  work  altogether  on  January  6,  1918,  but  waa  carried 
on  the  payroll  for  a  portion  of  the  time  down  to  the  early  part  of  April  of 
that  year.  Since  the  bq^inning  of  the  present  action,  the  claimant  has 
disd.  As  it  is  necessary  that  a  personal  representative  be  substituted  as 
the  claimant  herein,  on  the  merits,  held,  that  claimant  actually  suffered 
an  accident  such  as  he  described  and  which  was  the  cause  of  his 
disability  and  death.    The  claimant  had  been  afflicted  with  heart  diaeaaa 
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before  Uie  accident  but  in  such  form  that  a  severe  shaking  ap  would 
reeult  in  coDBequences  as  severe  as  in  this  case.  The  claimant,  however, 
failed  to  give  any  written  notice  of  his  accident  to  the  employer  and  it 
wu  not  until  April  6,  1918,  that  the  employer  had  knowledge  of  the 
accident.  An  oral  notice  is  claimed  to  have  been  given  but  not  until 
months  after  disability.  Eeld,  also,  that  under  the  statute  the  claim 
must  be  denied  because  on  the  evidence  it  cannot  be  found  that  the 
employer  was  not  prejudiced  by  the  failure  to  give  notice. 

The  claimant,  a  man  Mty-nx  years  of  age  and  apparently 
healthy  and  robust,  claims  to  have  been  injnred  on  the  l7th  day 
of  October,  1917,  while  helping  other  men  cany  a  very  heavy  con- 
crete post  OP  cylinder  weighing,  it  is  said,  600  or  800  poonda. 
The  claimant  states  that  in  carrying  this  cylinder  he  stepped  into 
a  shallow  hole  by  the  side  of  the  railroad  track  which  caused  the 
other  men  helping  to  carry  the  cylinder  to  lose  hold  of  it  and  it 
fell  producing-  a  very  severe  jar  to  his  whole  system.  He  waa  able 
to  continue  work  the  remainder  of  that  day  and  off  and  on  for  a 
couple  of  months.  He  states  that  he  finally  ceased  work  alto- 
gether on  the  6th  day  of  January,  IdlS,  but  the  record  shows 
that  be  was  on  the  payroll  for  b  part  of  the  time  down  to  the 
early  part  of  April. 

The  employer  resists  the  payment  of  compensation,  on  the 
grounds  that  there  is  no  sufficient  proof  of  an  accident  and  that 
the  claimant's  condition  of  disability  was  not  caused  by  the  acci- 
dent, and  ou  the  ground  that  it  has  been  prejudiced  because,  in 
pursuance  of  section  IS  of  the  Compensation  Law,  the  claimant 
did  not  give  written  notice  of  his  accident.  It  is  stated  on  the 
record  that  since  the  claim  was  made  the  claimant  has  died. 

Adolph  Ruger,  for  claimant. 

Dominick  Griffin,  for  insurance  carrier, 

Lton,  Commissioner. —  It  being  admitted  that  the  claimant 
is  now  dead,  it  will  he  absolutely  necessary,  under  the  ruling  of 
the  Court  of  Appeals  in  the  case  of  O'Esau  v.  E.  W.  Bliss  Com- 
pany, to  have  the  personal  representative  of  the  deceased  sub- 
stituted as  the  claimant  in  this  case  in  any  event.  Assuming  that 
this  will  be  done  and  the  case  having  been  tried  out  at  great  length. 
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I  tliiiik  it  is  Btill  proper  to  pass  upon  the  specific  defenses  raised 
hy  the  insurance  carrier. 

I  think  there  can  be  no  question  but  that  the  claimant  suffered 
an  accident  substantially  as  he  narrates  it  He  has  not  only  testi- 
fied to  it  under  oath  himself,  bat  the  evidence  ia  that  he  immedi- 
ately told  his  vife  and  as  soon  as  he  consulted  physicians  told 
the  physicians  just  how  the  accident  happened.  In  the  absence 
of  proof  to  the  contrary,  this  is  competent  and  sufBcient  evidence 
of  an  accident.  I  think  also  there  is  abundant  proof  that  the 
accident  was  the  cause  of  his  disability  and  of  his  death.  It 
seems  to  be  the  fact,  from  the  proofs  in  the  case,  that  Mr.  Seaman 
was  afflicted  with  heart  disease  long  before  his  accident,  but  the 
undisputed  medical  testimony  seems  to  be,  and  oni  medical 
departmeat  concurs  in  it,  that  a  person  afflicted  with  chronic  endo- 
carditis as  Mr.  Seaman  seems  to  have  been,  who  received  such  a 
severe  shaking  np  as  occurred  by  the  fall  of  this  heavy  piece  of 
concrete  would  receive  from  it  consequences  as  severe  as  appeared 
in  this  case,  and  I  entertain  no  doubt  whatever  that  the  disability 
of  Mr.  Seaman  and  his  subsequent  death  have  been  traced  with 
reasonable  certainty  to  the  accident. 

When  it  comes,  however,  to  the  question  of  failure  to  give 
written  notice  rcqnired  by  section  18  of  the  Compensation  Law, 
there  are  some  extremely  serious  difEculties  in  the  way  of  finding 
that  the  employer  was  not  prejudiced  by  the  failure  to  give  the 
notice.  It  is  admitted  that  no  written  notice  whatever  was  given 
of  this  accident.  The  claimant  states  in  his  claim  for  eomp«>nsa- 
tion  that  he  ceased  work  on  the  6th  day  of  January,  1918.  Under 
the  statute,  written  notice  of  his  injury  should  have  been  given 
at  least  by  the  17th  of  January,  11)18,  even  if  it  be  admitted  that 
be  was  not  incapacitated  before  January  sixtb.  Parties  connected 
with  the  employer,  whom  Mr.  Seaman  claims  knew  of  his  accident, 
denied  that  they  had  any  knowledge  whatever  of  it  tmtil  the 
following  April,  and  even  that  knowledge,  under  the  decision  in 
the  Dorb  cass^  was  not  given  to  the  proper  officials  of  the  railroad. 
Mr.  Seaman  says  that  Mr.  Wellwood,  his  foreman,  knew  of  his 
accident  at  the  time  it  occurred,  that  be  stood  right  near  him. 
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Tliis  Hi.  Wellwood  denies,  bat  even  taking  the  claimant's  state- 
ment as  true,  it  could  hardly  be  such  knowledge  as  would  require 
Mr.  Wellwood  to  report  it  to  a  superior.  Speaking  of  his  aocident 
Mr.  Seaman  says:  "He  [Wellwood]  was  there  at  the  time  I 
was  there.  He  stood  with  his  back  to  me.  It  was  merely  a  wrench. 
I  did  not  go  down ;  I  went  down  on  my  knees  and  up  again  upon 
my  fingers.  Q.  Did  yon  drop  the  curbing  ?  A.  I  dropped  it  down. 
I  came  up  on  my  feet  again.  It  would  take  a  pretty  good  man 
to  put  me  down  on  my  kneea." 

It  is  very  questionable  whether,  even  if  the  statute  would  pwinit 
an  oral  notice  of  injury,  such  an  accident  as  this  occurring  in 
the  presCTce  of  a  foreman  would  he  sufficient  to  apprise  him  of 
the  fact  that  it  would  have  any  serious  consequences,  and  make  it 
necessary  for  him  to  pass  it  on  to  his  principal. .  Many  a  work- 
man I  suppose,  slips  to  his  knee  without  suffering  any  seiioos 
injury.  Mr.  Wellwood,  however,  absolutely  denies  that  he  was 
present  when  the  accident  took  place,  and  states  that  the  first 
he  knew  of  any  claim  of  an  accident  was  on  April  6,  1918.  The 
claimant,  on  the  other  hand,  knew  long  before  April  that  hia 
accident  had  serious  consequences.  Dr.  Luce,  the  claimant's 
family  physician,  testified  that  he  examined  him  on  November 
twentieth  and  found  a  very  serious  condition,  and  that  he  said  to 
claimant :  "  I  told  him  that  if  he  continued  working  —  I  says, 
You  should  quit  work  because  you  have  a  condition  of  your  heart 
and  if  you  continue  to  work  it  will  get  serious  and  will  be  fatal." 

I  suppose  we  have  to  assume  that  the  claimant,  like  all  others 
knew  of  the  necessity  of  ^ving  written  notice,  in  pursuance  of 
the  statute.  If  this  be  so,  it  is  simply  incomprehensible  that 
a  workman  who  found  himself  in  the  condition  which  Mr.  Seaman 
was  in,  as  disclosed  by  this  statement  that  the  doctor  made  to  him 
should  not  have  given  his  employer  notice  of  his  injury. 

Looking  still  further  into  the  default  of  the  claimant  in  giving 
notice  to  his  employer,  we  have  to  take  into  consideration  the 
fact  that  the  statute  as  it  stood,  at  the  time  of  this  accident,  only 
requires  that  notice  should  be  given  within  tea  days  after  dis- 
ability. The  question,  therefore,  of  the  date  of  disability  may 
have  some  important  bearing  on  the  case.     The  claimant  in  his 
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claim  for  compens&tioii  puts  the  date  of  disability  as  Jannaiy 
sixth.  The  following,  however,  is  the  testimony  as  to  just  when 
he  ceased  work.  Hi.  'Wellwood,  the  foreman  on  the  job  where 
Kr.  Seaman  was  injured,  being  asked  to  give  a  statement  of  the 
days  worked  by  Mr.  Seaman,  answered,  as  follows:  —  "Twenty- 
second  to  28th  of  November;  29th  of  IN'ovember  he  was  off;  he 
did  not  work  again  in  December  until  the  17th ;  he  worked  the 
remaining  half  of  the  month  and  he  worked  there  from  the  8th 
to  the  14th  of  January;  from  the  25th  to  the  28th  he  worked  in 
February.  March  1,  2,  6,  8,  9,  11,  12,  18,  19,  20,  SI,  22,  25, 
26,  27,  28,  29th  and  30th,  and  on  the  2d  day  of  April" 

On  this  testimony  I  have  been  disposed,  if  possible  to  pnt  the 
date  of  his  disability  as  the  second  of  April,  although  I  am 
extremely  doubtful  whether  one  could  fairly  say  that  a  man  who 
laid  off  4rom  November  twenty-ninth  to  the  middle  of  December, 
and  again  from  the  first  of  January  to  the  eighth,  can  be  said  not  to 
have  been  disabled,  but  giving  the  claimant  the  benefit  of  the  doubt 
on  that  question,  we  still  have  the  very  serious  proposition  before 
us  that  the  claimant  being  told  by  his  doctor  of  the  serious  con- 
eequeuces  of  his  injury  as  early  as  November  20,  1917,  gave  no 
written  notice  of  his  accident  as  required  by  the  statute,  and 
according  to  the  evidence  of  Mr.  Wellwood,  his  foreman,  gave  no 
oral  notice  of  his  injury  until  the  sisth  of  the  following  April.  I 
cannot  escape  the  conclusion  that,  in  pursuance  of  the  decisions  of 
the  Appellate  Division,  the  failure  to  give  the  written  notice 
required  by  the  statute  in  this  case,  is  fatal.  In  the  Dorb  case  the 
court  held  that  notice  given  to  a  foreman  was  not  sufficient  for  us 
to  make  a  finding  that  the  employer  was  not  prejudiced  by  the 
failure  to  give  written  notice. 

In  this  case,  the  foreman  is  the  man  to  whom  Mr.  Seaman 
claimed  he  gave  the  oral  notice.  Under  the  Dorb  case,  it  seems 
that  if  the  notice  had  been  given  on  the  day  of  the  accident  orally 
to  Mr.  Wellwood,  it  would  not  warrant  us  in  finding  that  the 
employer  was  not  prejudiced  but  under  the  testimony  of  Mr.  Wdl- 
wood  himself,  even  this  notice  was  not  given  until  months  after 
disability.     Such  notice  as  was  given  here,  clearly  does  not  satisfy 
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the  requir^nents  of  the  statute  aa  interpreted  to  ub  by  the  Dorb 
case,  and  severe  aa  the  conscquaices  is  to  the  claimant  and  his 
family  I  can  Bee  no  help  for  it,  but  that  the  claim  must  be  denied 
because  we  cannot  on  the  evidence  find  that  the  employer  waa  not 
prejudiced  by  the  failure. 

On  the  23d  day  of  December,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Wiard  and  Sayer,  Commiesioners,  concur. 


In  the  Matter  of  the  Claim  of  Benjauin  Lorchitsky,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Gotham  Folding  Box  Company,  Employer,  Unitbh>  States 
Fidelity  and  Guabawty  Company,  Insurance  Carrier 

Case  No.  101007 

(Decided  December  23,  1918) 

Injuries  anstained  bj  Banjamin  Lorchltaky  while  employed  by  tlw  Gotham 
Folding  Box  Company  in  Hew  York  city,  u  a  porter. 

On  March   11,    1918,    Benjamin   LorchitHkjr  while  employed   by  the 

Ootham  Folding  Box  Company,  «  manufacturer  of  paper  boxes,  wm,  in 

the  regular  course  at  his  employment,  carrying  bundles  of  cardboard 

from  the  sidewalk  in  front  of  the  employer's  factory  to  an  elevator  and 

then  by  elevator  to  a  loft  above  for  use  in  the  employer's  business.    One 

DeLeo  waa  aiding  him  in  this  work.     While  both  were  so  employed  a 

man  named  MatruUo  who  was  unknown  to  e«ch  of  them  stopped   and 

tendered  his  services  to  help  claimant  carry  the  bundles.     He  waa  told 

I         that  no  assistance  was  wanted,  nsTertlieiess,  he  seised  hold  of  a  bundle 

and  ineisted  upon  helping  to  carry  it  to  the  elevator.     While  he  was 

doing  so,  the  bundle  fastener  camo  loose  and  the  cardboard  contenta  wers 

,  scattered   upon   the  street.     Thereupon,  ctaimant  and  iMstrullo  engag«d 

I  in  a  fight  and  the  claimant  sustained  injuries.     He  continued  the  task, 

f  however,  hut  after  a  few  more  trips  on  reaching  the  floor  of  the  loft  he 

suddenly  fell  to  the  floor.     Either  by  reason  of  the  assault  or  from  fais 

fall,  his  jaw  bone  was  broken  and  eventually  the  right  side  of  his  face 

and  upper  and  lower  limbs  became  psralyscd;  bis  talk  became  incoherent 

and  he  seemed  almost  imbecile.     On  July  1,  1918,  an  award  waa  roads 
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■nd  Om  csm  eoDtinoed.  The  inaurance  carrier  adted  for  ft  reliear ing  and 
the  present  hearing  ii  a,  result  of  that  application.  Held,  that  the 
award  already  made  should  be  canSimed  and  the  case  brought  down  to 
date  for  farther  hearing  tt  to  the  extent  of  diaahility. 

Claim  IB  made  by  Beojamm  Lorchitsky  for  compensation  grow- 
ing out  of  an  accident  on  March  11, 1918.  Claimant  was  employed 
by  the  Gotham  Folding  Boi  Company,  a  concern  engaged  in  the 
manufacture  of  paper  boxes,  and  was  set,  on  the  day  in  question,  to 
carry  bundles  of  cardboard  from  the  sidewallc  in  front  of  the 
employer's  business,  52  Elizabeth  Btreet,  New  York  city,  to  an 
elevator  and  then  by  elevator  to  a  loft  above,  for  use  in  the 
employer's  buBiness.  He  was  assisted  in  this  by  another  workman 
named  DeLeo.  While  engaged  in  this  work  another  man,  named 
Matrullo,  a  stranger  to  both  Loichitsky  and  DeLeo,  came  along 
the  street  and  offered  to  help  the  claimant  cany  the  bundles.  He 
was  repulsed  by  the  claimant  and  told  that  no  assistance  was 
wanted  from  him,  but  he  nevertheless  took  hold  of  a  bundle  and 
insisted  upon  helping  to  carry  it  to  the  levator.  In  the  process  of 
carrying  the  bundle,  in  some  way,  the  cord  or  rope  with  which  the 
bundle  was  tied  either  slipped,  became  broken  or  united  and  the 
cardboard  was  scattered  upon  the  street.  It  is  stated  by  the  other 
witnesses  although  not  by  the  claimant,  that  the  claimant  thereupon 
called  the  intruder  a  "  wop  son  of  a  bitch,"  and  the  tudisputed 
evidence  is  that  thereupon  MatruUo  assaulted  the  claimant.  Just 
the  nature  of  this  assault  is  not  altogether  known,  but  it  is 
admitted  by  Matrullo  and  testified  by  all  the  witnesses,  that  he  laid 
hands  on  him.  It  appears  that  the  claimant,  notwithstanding  the 
assault,  was  able  to  work  for  a  short  time  afterwards  and  carried  a 
few  more  bundles  of  paper  into  the  building.  On  arriving  at  the 
upper  floor  after  the  assault  in  carrying  a  bundle  of  paper,  the 
claimant  fell  to  the  floor.  Claimant  received  a  very  serious  injury 
either  from  the  assault  or  from  his  fall  upon  the  floor,  or  both, 
resulting  in  the  fracture  of  his  jaw  bone  and  eventuating  in  a 
paralysis  of  the  right  aide  of  the  face  and  of  the  upper  and  lower 
limba.  His  condition  is  such  that  on  his  appearance  before  the 
Commission,  he  was  most  incoherent  in  his  talk  and  at  times 
seemed  to  be  almost  imbecile.     The  undisputed  evidence  in  the 
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cfiBe  is  that  before  the  accident  be  was  a  normal  man,  able  to  talk 
with  reasonable  fluency  and  do  bis  ordinary  work  without  diffi- 
culty. 

An  award  of  compenflatiou  was  made  up  to  July  1,  ldl8,  and 
the  ease  continued.  The  insurance  carrier  asked  for  a  re-bearing 
and  the  case  has  been  re-beard  at  great  length. 

Jacob  Gilman,  for  claimant 

Wia.  W.  Dimmick,  for  insurance  carrier. 

Lto»,  Commisaioner. —  It  is  impossible  to  read  the  evidence  in 
this  case  without  coming  to  the  conclusion  that  something  pretty 
serious  happened  to  the  claimant.  It  is  the  statement  of  the 
employer  that  the  claimant  had  worked  for  him  for  several  years 
and  was  in  ordinary  good  health,  able  to  speak  with  fluency  and 
generally  attend  to  the  duties  of  a  workman.  On  the  day  of  the 
alleged  accident  this  man,  either  from  an  assault  or  from  a  fall  in 
bis  employer's  plant,  received  an  inury  sufficient  to  break  his  jaw 
bone  and  generally  practically  wreck  bis  whole  physical  onanism. 
His  co-worker  succeeded  in  dragging  him  to  the  elevator  and  be 
was  taken  to  the  office  of  his  employer  where  the  responsible  man 
in  charge  seeing  his  condition  and  that  he  was  unconscious,  sum- 
moned an  ambulance  and  had  him  taken  to  a  hospital  The 
hospital  record  was  introduced  in  evidence  and  showed  a  veiy  aeti- 
ous  condition. 

If  I  understand  correctly  tbe  position  of  the  insurance  carrier,  it 
is  that  notwithstanding  the  assault  such  as  it  was,  and  notwith- 
standing the  fall  which  the  claimant  concededly  had  and  tbe  very 
serious  consequences  which  followed  from  it,  still  the  Commission 
ought  to  find  that  the  injury  to  the  claimant  came  from  the  opera- 
tion of  some  constitutional  disease  unaffected  hy  the  assault  There 
can  be  no  question  that  tbe  clajmanf  a  injury  arose  in  the  course 
of  bis  employment  and  on  the  plant  of  his  employer  or  on  tbe 
sidewalk  in  front  of  the  plant  and  while  he  was  about 
his  employer's  business,  and  it  can  only  be  defeated  on 
the    Commission    being    satisfied    that    it  did    not    arise    ont 
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o£  his  emploTment  It,  therefore,  liecomes  neceseaiy  for  as 
to  consider  whether  on  all  the  prooffl  the  CoramiBsion  shall  find 
that  the  accident  arose  oat  of  the  employment,  or  whether  it  was 
doe  oitirely  to  a  constitutional  disease  with  which  the  claimant 
was  afflicted  before  the  accident  and  uninfluenced  bj  the  assault 
and  hj  the  work  which  the  daimant  was  doing. 

'Beferring  first  to  the  assault  the  insurance  carrier  assails  the 
testimony  of  the  claimant  himself  because  there  are  certain  incon- 
sistencies in  it.  In  the  case  of  an  ordinary  workman  whose  mind 
operates  in  a  normal  manner,  I  think  this  criticism  of  his  testi- 
mony would  have  considerable  force,  but  we  are  dealing  here  with 
a  man  whose  mental  condition  is  such  as  to  make  him  practically 
irresponsible  for  what  he  says.  His  speech  is  almost  unintelligible 
and  from  all  the  testimony  in  the  case,  the  difficulty  with  his 
speech,  as  with  his  whole  mental  condition  is  due  to  what  he 
suffered  on  the  day  of  his  accident  I  am  not,  therefore,  disposed 
to  lay  very  much  emphasis  upon  the  inconsistencies  in  the  claim- 
ant's testimony,  but  rely  almost  entirely  upon  the  fact  of  his 
physical  condition  now  and  immediately  following  his  accident 
and  the  other  testimony  in  the  case.  It  is  undisputed  that 
MatruUo  without  any  sufficient  reason  interfered  with  the  claim-, 
ant  in  his  work,  forced  himself  upon  him  with  his  assistance  and 
that  he  did  assault  more  or  less  severely  the  claimant.  HatruUo 
himself  says  that  on  being  called  by  the  opprobrious  name,  he 
pushed  the  claimant  DeLeo  who  stood  on  the  sidewalk  at  the 
time  of  the  assault  and  saw  everything  which  occurred,  says  that 
Matrullo  punched  the  claimant  several  times  in  the  chest,  although 
he  was  not  knocked  down.  I  do  not  b^eve  that  MatmllD  merely 
pushed  the  claimant  I  think  DeLeo  was  using  very  moderate 
language  when  he  said  that  Matrullo  pimched  the  claimant  several 
times  in  the  chest  I  am  inclined  to  think  that  while  the  claimant 
was  in  such  a  condition  before  the  m^ee  as  to  be  able  to  do  his 
ordinary  work,  he  had  a  serious  arterial  condition  and  probably, 
was  weakened  a  good  deal  mentally.  I  think  it  is  altogether 
probable  that  the  physical  violence  and  the  mental  excitement| 
caused  by  MatruUo's  assault,  acting  upon  a  man  in  this  physical 
and  mental  condition,  may  have  had  very  much  to  do  with  his 
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mbaequent  fall  in  the  loft  abova  This  is  also  in  line  with  the 
testimonj  of  Dr.  Grossman,  a  specialist  called  hj  the  insurance 
carrier.  He  testified,  among  other  things,  as  follows:  "  Q.  If 
thia  man  had  an  assault  before  this  attack  came  on,  what  would 
you  say  to  that }  A.  I  would  have  to  say  if  he  had  a  predis- 
posed local  condition  is  his  blood  vessels,  under  ordinary  oiurses 
or  especially  an  assault  or  an  exciting  factor  of  any  kind  would  bo 
liable  to  produce  conditions  that  would  result  in  a  hemorrhage." 

Benamin  Pearlman,  who  testified  that  he  was  the  employer  in 
this  case  but  afterwards  said  that  he  was  the  treasurer  of  the 
Gotham  Folding  Box  Company,  being  asked  what  he  thought  at  the 
time  of  the  claimant's  collapse,  what  was  the  cause  of  his  diffi- 
culty, replied:  "As  far  as  my  impression  went  the  man  was 
beaten  and  we  were  under  the  impression  at  that  time  that  he  was 
hit  in  the  stomach  because  there  was  a  kind  of  slime  coming  from 
his  mouth  a  sort  of  vomiting." 

But  it  is  not  necessary  to  the  decision  of  the  case  to  decide  that 
such  is  the  fact  It  is  undisputed  that  the  claimant  on  the  floor 
above  while  carrying  a  bundle  of  paper,  fell  and  received  very 
serious  injuries.  If  his  fall  was  caused  by  the  assault  committed 
on  the  sidewalk,  it  arose  out  of  his  attempt  to  handle  his 
employer's  product  and  defend  his  employer's  property.  It,  there- 
fore, arose  out  of  and  in  the  course  of  his  employment  If,  on 
the  other  hand,  his  injury  resulted  from  a  fall  while  carrying  the 
paper  in  his  employer's  loft,  he  is  equally  to  be  compensated  under 
the  law,  and  unless  there  is  something  to  disprove  that  he  stumbled 
or  fell,  I  think  an  award  must  be  made  for  it  must  be  remembered 
that  where  there  is  distinct  proof  of  an  accident,  section  21  of  the 
Compensation  Law  raises  the  presumption  that  it  arose  oat  of  and 
in  the  course  of  the  employment  I  entertain  no  doubt  but  that 
the  case  is  compensatable  The  award  already  made  should  be 
confirmed  and  the  case  brought  down  to  date  and  continued  for 
further  hearing  as  to  the  extent  of  disability. 

On  the  23d  day  of  December,  1918,  the  Oommission  acted  cm 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Wiard  and  Sayer,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Sophie  Sztobc,  Widow,  for  Com- 
peDMtioo  under  the  Workmen's  Compensation  Law,  for  the 
Beath  of  Stkphxk  Sztosc,  against  James  H.  Stansbubt,  Inc., 
Employer;  Luubeb  Muttiai.  Compbnsatioii  Inbdrahce  Coh- 
paut,  Insurance  Carrier 

Death  Cafle  No.  72334 

(Decided  December  31,  1018] 

Ininriu  nistAiiied  by  Stephen  Sctoic  while  employed  by  James  H.  Stvubniy, 
Int,  ■  dealer  In  doon.  MSh,  blinds  and  mill  worlc 

Od  Uarch  2,  IDIS,  the  deceased  went  with  one  Eunmerer,  a  chauffeur 
also  in  the  employ  of  Stansbury,  with  a  load  of  material  on  a  motor 
truck  to  be  delivered  at  Mineola,  L.  I.  After  delivering  the  load  the  two 
started  to  return  to  the  Mnptoyer's  place  of  business.  Kammerer  stopped 
in  front  of  a. bakery  to  buy  some  cake  for  his  family,  leaving  his  truck  oo 
the  roadway.  The  deceased  decided  that  be  also  would  go  to  the  bakery 
and  dismounted  from  the  truck  and  started  toward  the  shop.  When  a 
few  feet  sway  from  the  truck  he  was  struck  by  an  automobile  driven 
by  a  third  party  and  instantly  killed.  A  claim  was  made  against  the 
third  psrty  for  damages  and  has  been  settled  with  the  acquiescence  of 
the  insurance  csrrier  for  13,500.  The  question  now  to  be  determined  is 
as  to  whether  the  widow  and  her  minor  children  can  claim  compensation 
for  the  balance  due  under  the  statute  after  the  expiration  of  tlie  number 
of  weeks  which  make  up  the  93,500  received  fram  the  third  party. 
Held,  that  from  the  record  it  was  shown  that  the  deceased  hid  had  noth- 
ing to  eat  from  breakfast  time  and  that  he  undoubtedly  started  for  the 
bakery  to  procure  something  to  eat  for  himself.  This  was  reasonable  on 
his  part  and  did  not  take  him  out  of  his  employment.  The  claimants 
are  not  entitled  to  any  compensation,  however,  until  the  lapse  of  such  a 
period  as  tlte  t3,500  received  from  the  third  party  will  cover  in  compen- 
sation, and  that  from  that  time  on  compensation  at  the  regular  rates 
should  be  paid  to  claimant  for  herself  and  ber  minor  children. 

The  claimant's  huBband,  Stephen  Sztoro,  was  in  the  employ  of 
James  H.  Stansbnry,  Inc.,  a  dealer  in  doors,  sash,  blinds,  and 
mill  wort.  On  the  afternoon  of  Saturday,  March  2,  1918,  the 
deceased  went  with  one  Kammerer,  a  chauffeur  also  in  the  employ 
of  Stansbnry,  with  a  load  of  material  on  a  motor  truck  to  be 
delivered  at  Mineola,  L.  I.  After  the  goods  had  been  delivered 
at  Mineola,  the  two  started  apon  the  truck  to  return  to  the 
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employer'fl  place  of  bufiinesB.  Near  Stewart  avenue  on  Jamaica 
turnpike,  Kammerer  stopped  in  front  of  a  bakery  to  buy  some 
cake  for  his  Sunday  morning's  breakfast,  aa  he  says.  He  left  his 
truck  in  the  roadway  and  as  he  came  back  to  the  truck  with  the 
cake,  the  deceased  said  to  bim  that  be,  the  deceased,  would  go 
across  and  get  some  cake  too.  He  dismounted  from  tbe  truck  aid 
started  to  go  to  the  bakery  and  when  a  few  feet  from  the  truck 
was  struck  by  the  automobile  of  a  third  party  and  instantly  killed. 
A  claim  wa&  made  against  tbe  third  party  for  damages  and  bas 
been  settled  with  the  acquiescence  of  the  insurance  carrier  for  tbe 
sum  of  $3,500.  Tbe  question  is  still  open  whether  tbe  case  is  under 
tbe  Compensation  Law  and  whether  the  widow  and  her  minor 
children  can  still  claim  compensation  for  the  balance  due  under 
the  statute  after  tbe  expiration  of  the  number  of  we^  which 
will  take  up  tbe  $3,500  received  frran  the  third  party. 

Harold  S.  Beckuagel,  representing  F.  S.  Amerman  (third 
party). 

Louis  Halbert,  representing  claimant 

Frank  C.  Thompson,  representing  insurance  carrier. 

Ltott,  Commissioner,—  The  proofs  in  tbe  case  are  that  tbe 
men  working  for  Stanabuiy,  Inc.,  re^arly  ceased  work  at  noon 
on  Saturday.  The  proofs  also  are  that  the  deceased  regularly  took 
with  him  from  his  home  each  morning  bis  luncheon  to  he  eaten 
by  him  in  the  middle  of  the  day,  but  that  it  was  not  his  custom 
to  take  any  lunch  on  Saturday  because  of  the  custom  of  knocking 
off  at  noon.  The  widow  alfio  testified  positively  that  on  the  day 
when  tbe  accident  happened,  her  husband  did  not  take  any  lundEi 
with  him  and,  therefore,  had  no  means  of  satisfying  his  hunger, 
except  at  some  public  restaurant  or  bakery.  There  was  also  proof 
in  tbe  case  that  tbe  deceased  did  not  have  any  lunch  at  noon  on 
the  day  in  qu^tion,  and  that  be  had  nothing  to  eat  from  the  time 
he  left  tbe  breakfast  table  in  the  morning  until  tbe  time  of  his 
death.    The  question,  therefore,  is  presented  whether  an  em^oyee 
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who  ander  these  circumstances  and  under  the  necessity  of  pro- 
coring  something  to  eat,  takes  himself  out  from  under  his  employ- 
ment within  the  meaning  of  the  Compensation  Law,  when  he 
starts  to  go  into  a  bakery  to  huy  food.  I  think  the  Compensa- 
tion Law  generally  covers  an  employee  while  he  is  doing  the 
reasonable  things  incident  to  his  employment  which  an  ordinary 
workman  is  expected  to  do,  and  particularly  when  he  is  in  the 
act  of  procuring  something  for  hia  bodily  wants.  It  has  already 
many  times  been  held  that  an  employee  is  covered  by  the  Com- 
pensation Law  if  be  stops  in  his  onployment  to  attend  to  the 
ordinary  calls  of  nature  4nd  I  can  see  no  distinction  between 
that  and  the  pangs  of  hunger  with  which  a  workman  is  likely  to 
suffer  if  he  goes  a  long  time  without  food.  In  my  opinion,  the 
deceased  did  not  take  himself  out  of  his  employment  by  leaving 
the  truck  momentarily  for  the  purpose  of  procuring  food  in  the 
bakery. 

Prior  to  the  case  of  Redner  v.  Faber,  recently  decided  by  the 
Court  of  Appeals,  there  might  be  some  question  about  an  accident 
being  under  the  Compensation  Law  where  it  happens  upon  a 
public  highway  and  was  a  risk  which  the  general  traveling  public 
are  under,  but  I  think  the  caee  of  Hedner  v.  Faber  satisfactorily 
covers  that  point.  As  a  matter  of  fact,  it  was  part  of  the  duty 
of  the  deceased  to  work  upon  the  public  highway  and  I  do  not 
think  it  would  be  straining  the  meaning  of  the  Compensation 
Law  to  hold  that  so  long  as  his  duties  called  him  to  work  upon 
the  public  highway,  the  highway  became  constructively  a  part  of 
his  employer's  plant 

In  my  opinion,  the  claimants  are  not  entitled  to  any  com- 
pensation mxtii  the  lapse  of  such  a  period  as  the  $3,500  received 
from  the  third  party  will  cover  in  comp^isation  and  that  from 
that  time  on  compensation  at  the  regular  rates  should  be  paid 
the  claimant  for  herself  and  minor  children. 

On  the  Slst  day  of  December,  1918,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  forpcroing  opinion. 

Mitchell,  Chairman,  and  Sayer,  Commissioner,  concnr. 
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In  the  Matter  of  the  Claim  of  Sophie  Seidenzahl,  Widow,  for 
CompenBation  Under  the  Workmen's  CompenHation  Law ,  for 
the  Death  of  Frederick  Seidenzahl,  against  Beaulieu  Vine- 
TABD  Distbibutiitq  Compakt,  Employer 

Case  No.  71464 

(Decided  Juiau?  2,  1919) 

Applicatloii  denied  for  TCfldssion  of  an  award  lecoveied  Ity  tlie  applicant 
IiereiD,  Sophie  Seideniahl,  for  injuries  raatained  by  Frederick  Seideuakl, 
lier  Imskand,  lesalting  in  hia  death. 

An  award  waa  made  to  Sophie  Seidenzehl,  the  widow  of  Fredcridt 
Seidensahl,  and  to  their  two  minor  children,  for  injuries  siutained  by 
the  said  Frederick  Seideniahl,  resulting  in  his  death  on  Norember  25, 
1617,  as  a  result  of  injuries  sustained  by  him  on  March  13,  ISIT.  The 
award  was  mode  on  the  ground  that  the  death  was  the  reault  of  an 
accident  sustained  bjr  deceased  in  the  r^ular  course  of  his  employment 
and  while  employed  by  defendant.  Subsequently,  on  the  application  of 
the  employer,  the  ease  was  reheard  and  in  now  before  the  Commission  for 
final  decision  on  such  rehearing.  The  only  question  here  involved  is  as 
to  whether  death  has  been  sufliciently  connected  with  the  accident  Held, 
that  on  all  the  evidence  in  the  case,  the  preponderance  of  the  evidence  is 
in  favor  of  the  award  already  made.    Application  to  rescind  the  award 

An  award  has  been  made  in  this  case  to  the  widow  and  two 
minor  children  of  Frederick  Seidenzahl  growing  out  of  hia  death 
on  November  25,  1917,  consequent,  as  it  is  claimed,  upon  an 
injury  received  by  him  on  March  13,  1917.  The  deceased  was 
employed  about  the  business  of  the  employer,  his  occupation  con- 
sisting in  handling  heavy  casks  of  wine  find  boxes  of  bottled  goods. 
On  the  13th  of  March,  1917,  the  deceased  had  brought  a  load  of 
goods  from  the  cellar  to  the  sidewalk  level  by  means  of  an  elevator. 
Having  reason  to  go  to  a  different  part  of  the  premises,  he  came 
back  intending  to  step  into  the  elevator,  which  he  supposed  to  be 
at  the  sidewalk  level.  Instead,  however,  of  it  being  at  that  level 
someone  had  removed  the  elevator  and  Mr.  Seidenzahl  stepped  into 
tlie  elevator  pit,  but  caught  on  a  wire  cable  in  his  fall  and  did  not 
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go  to  the  bottom  of  the  pit.  He  clambered  to  the  street  and  was 
given  attention  by  other  employees.  An  ambnlauce  was  sum- 
moned and  he  was  taten  to  his  home.  He  was  confined  to  his  bed 
for  a  week  or  more  but  was  able  to  return  to  work  on  or  about 
March  twenty-sixth.  He  died,  as  already  stated,  on  November 
twenty-fifth,  and  an  award  has  been  made  to  the  widow  and  minor 
children  on  the  grennd  that  the  death  was  the  result  of  an 
accident 

On  application  of  the  empl<^OT,  the  case  has  been  reheard  and 
now  comes  on  for  final  decision. 

Wm.  S.  Steuhr,  for  the  claimant. 

N.  S.  Corwin,  for  the  employer. 

Lyon,  Commissioner. —  There  is  in  the  file  a  statement  signed 
by  the  deceased,  to  the  effect,  that  he  received  his  regular  pay 
during  the  time  he  was  disabled  and  that  his  medical  bills  were 
paid  by  his  employer.  It  is  also  undisputed  that  the  deceased, 
after  his  return  to  his  employment,  on  or  about  March  twenty- 
sixth,  continued  in  his  employment  and  received  wages  down  to  a 
short  time  before  his  death,  but  it  is  also  clearly  shown  by  the 
medical  and  other  testimony  that  during  the  whole  of  this  period 
intervening  between  his  accident  and  his  death,  he  suffered  from 
affections  of  the  pleura  which  finally  terminated  in  pleural-pneu- 
monia  or  possibly  tabercnlosis.  A  physician  who  first  treated  him 
after  his  accident  testified  that  the  injury,  while  it  did  not  make 
very  much  of  an  outward  manifestation,  had  very  serious  conse- 
quences, in  that  it  manifestly  caused  thickening  of  the  pleura,  a 
good  deal  of  crepitation  in  breathing,  some  coughing  and  that 
continuously  down  to  aa  late  as  October,  1917,  the  deceased  was 
afflicted  with  these  symptoms  of  pleural-pneumonia,  and  during  a 
portion  of  the  time  at  least  worked  against  his  advice.  It  is  also 
in  evidence  that  prior  to  his  accident  the  deceased  was  a  perfectly 
healthy  man.  The  evidence  is  that  he  was  a  very  thick-set  and 
Jieavy  man,  and  I  conclude  from  the  evidence  that  a  fall  such  as 
be  received,  saving  himself  by  gripping  -a  cable  with  his  hands, 
Statu  Dbpt.  Rmt.— Vol,  IB        40  (IOqIc 


State  Department  Bepobts 


[Vol.  18]  State  InduEtrial  Commisaii 


was  a  very  serious  wrench.  There  was  no  autopsy  and  the  decision 
of  the  case  is  most  difficult,  as  are  many  of  these  cases  of  severe 
•  injury  followed  by  death. 

The  question  to  he  determined  of  course  is  whether  death  has 
been  connected  with  the  accident  by  a  fair  preponderance  of  evi- 
dence. A  perfectly  healthy  man  receives  this  very  severe  shock 
and  never  afterwards  has  a  day  when  he  is  perfectly  free  from 
pain,  and  in  the  latter  part  of  his  life  runs  into  very  severe  lung 
infection,  either  tuberculosis  or  pleural-pnenmonia,  and  I  am 
inclined  to  think  that  on  all  the  evidence  in  the  case,  which  I  read 
with  great  .care,  the  preponderance  of  the  evidence  is  in  favor  of 
the  award  already  made,  and  I  recommend  that  the  application  to 
rescind  the  award  be  denied. 

On  the  2d  day  of  January,  1919,  the  Commission  acted  on  tho 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Mitchell,  Chairman,  and  Sayer,  Commissioner,  concur. 


In  the  Matter  of  the  Claim  of  Elizabeth  Hebron,  Widow,  for 
Compensation  Under  the  Workmen's  Comp^isation  Law,  for 
the  Death  of  Christopher  Herron,  against  Julius  Bajusz, 
Employer;  Emfloyeks'  Liabilitt  Assukance  Cobpokatioh, 
Insurance  Carrier 

Case  No.  58010 

(Decided  Janaary   IS,  1919) 

lojaries  sustained  by  ChriBtopheT  Herron  itsattinK  In  Us  death  white 
employed  by  Julius  BajuM. 

On  February  23,  1S18,  Christopher  Herron,  the  husband  of  the  claim- 
ant herein,  died,  and  thereafter  the  present  claim  was  brought  against 
hi»  employer  and  the  above  named  liability  insurance  carrier.  The  record 
abowg  that  no  written  notice  of  the  alleged  accident  was  ever  given  to 
the  employer.  Sometime  after  his  death,  however,  the  daughter  of  HerrOB 
told  his  employer  that  she  thought  the  death  vas  due  to  a  itliver  whidi 
the  deceased  got  in  his  thumb  while  working  for  such  employer.    HeU, 
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tlutt  from  the  entire  record  the  matter  ol  notice  need  not  b«  examined 
bMSUM  In  any  event  the  proofs  are  entirely  inaufScieut  under  the  rulings 
ol  the  court*  to  establish  that  an  accident  happ^ied  at  all  in  tbia  caae. 

Claim  ie  made  by  the  widow  of  Ohriatopher  Herroo  on  behalf 
of  herseLf  and  two  minor  children  of  the  deceased  for  death  beoe- 
fitH  growing  out  of  his  death  on  February  23,  1918,  consequent, 
as  it  is  claimed,  upon  an  industrial  accident  which  happened 
about  a  week  or  ten  days  prior  to  his  death.  The  certilicate  of 
death  made  by  Dr.  Stevens  gives  the  cause  of  death  as  "  Lobar 
Pneumonia  and  Eiyaipelas  facialea."  The  insurance  carrier  at 
the  opening  of  the  hearings  made  the  following  objection:  "I 
think  I. better  also  state  for  the  record  that  we  object  to  an  award, 
on  the  ground  that  no  notice  has  ever  been  given  under  section  18, 
no  notice  given  as  required  by  dcction  18,  and  it  is  our  contention 
in  the  case  no  accident  ever  happened ;  we  have  no  knowledge  of 
any  accident,  none  ever  reported  to  us  and  that  he  died  from 
natural  causes,"  Dr.  Stevens,  who  made  out  the  death  certificate, 
was  called  to  the  stand  and  testified  that  he  had  been  the  family 
physician  for  about  five  years  and  that  in  his  opinion  the  pneu- 
monia from  which  the  deceased  died  was  caused  from  erysipelas, 
with  which  he  was  suffering,  and  that  the  erysipelas  was  caused 
by  infectiou,  consequent  upon  the  nmiiing  of  a  diver  into  the 
deceased's  thumb. 

Claimant  in  person. 

J.  F,  Connor,  for  insurance  carrier. 

Lyon,  Commisaioner. —  There  is  no  claim  Aat  any  written 
notice  of  the  accident  was  ever  given  to  the  employer,  and  the  only 
proof  that  any  notice  whatever  of  the  alleged  accident  was  given 
the  employer  is  to  the  effect  that  after  Mr.  Herron's  death  his 
daughter  told  the  employer  that  she  thought  the  death  was  due 
to  a  sliver  which  the  deceased  got  in  his  thumb  while  in  Mr. 
Bajusz's  employ.  The  award  has  been  made  on  the  theory  that 
because  the  deceased  died  within  ten  days  after  the  all^;ed  acci- 
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dent  it  necessarily  follows  that  tlie  failure  to  give  written  .notice 
did  not  prejudice  the  employer.  I  am  not  quite  sure  that  the  limit 
of  ten  days  for  the  giving  of  written  notice,  provided  hy  eection 
18  of  the  Compensation  Law,  absolves  the  injured  man  or  hia 
family  from  giving  any  notice  whatever  imtil  after  an  infection 
has  caused  death,  provided  the  death  intervraied  within  the  period 
of  ten  days.  If  such  circumstances  do  not  bar  the  claim  under  sec- 
tion IS,  it  would  se^n  that  some  notice  to  the  employer  of  the 
injury  before  the  man's  death  was  almost  a  necessary  prerequisite 
to  proofs  which  establish  the  connection  between  the  death  and  the 
comparatively  trivial  accident,  but  it  is  not  necessary  to  decide 
this  question,  because  in  my  opinion  the  proofs  are  entirely  insuffi- 
cient under  the  rulings  of  the  courts  to  establish  that  an  accident 
happened  at  all  in  this  case. 

The  employer  was  called  to  the  stand  and  testified  that  he  knew 
nothing  of  the  accident  until  tdter  the  man's  death.  He  named 
several  workmen  who  were  employed  with  the  deceased  and  two 
of  them  were  called  to  the  stand.  Both  of  them  testified  that  while 
they  were  working  with  deceased  thcry  had  no  knowledge  that  he 
had  any  accident,  except  that  one  of  them  stated  that  while  going 
home  with  him  one  night  the  deceased  showed  him  his  thumb, 
which  was  swollen,  and  told  him  he  got  a  sliver  in  it.  This  and 
the  statement  made  hy  the  family  physician  and  the  daughter,  to 
the  effect,  that  the  deceased  told  them  he  got  a  sliver  in  his  finger, 
are  absolutely  the  only  proofs  in  the  ease  that  the  deceased  met 
with  an  accident  to  which  his  death  is  attributed. 

I  do  not  think  this  will  do  for  proof  of  an  accident  under  the 
ruling  of  the  Court  of  Appeals  in  the  case  of  Belcher  v,  Carthage 
Machine  Company,  224  N.  Y.  326.    In  that  case  the  court  said : 

"  The  appellants  clinllenge  the  correctness  of  this  conclusion 
and  urge  there  is  nothing  to  indicate  that  the  death  of  claimant's 
husband  was  due  to  any  injury  which  he  received  at  the  time  and 
place  alleged,  except  that  shown  by  hearsay  evidence  In  this 
respect  the  appellants  are  correct.  There  is  nothing  to  sustain 
this  award  except  hearsay  evidence.  The  question,  therefore,  is 
squarely  presented  whether  an  award  made  under  the  Workmen's 
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Compensation  Law  can  be  gustained  upon  hearsBj  evidence,  uncor- 
roborated bj  facts,  circumstances,  or  other  evidence.  I  do  not 
think  it  can. 

"A  perusal  of  this  record  shows  there  is  nothing  to  sustain  the 
conclusion  of  the  industrial  commission  that  the  decertsed  was 
injured  while  in  the  employ  of  the  machine  company  on  the 
7th  of  June,  1916,  other  than  his  own  declaration  to  that 
efiFect.  It  does  appear  that  he  stated  to  his  wife  and  other  wit- 
nesses that  while  he  was  at  work  in  the  company's  plant  on  that 
day  a  oasting  fell,  by  reason  of  the  breaking  of  a  chain,  and  to 
avoid  being  injured  he  exerted  himself  to  such  an  extent  his  side 
was  injured.  It  also  appears  that  he  died  of  an  injury  to  his 
side." 

It  also  seems  to  me  that  to  trace  lobar  penumonia  throngh 
erysipelas  to  an  infection  caused  by  a  sliver  in  the  thumb,  is 
basing  an  award  veiy  largely  on  conjecture  and  speculation,  espe- 
cially in  view  of  the  statement  made  by  the  employer  that  on  the 
day  when  the  deceased  last  worked  for  him  he  went  home,  stating 
that  he  thought  he  had  caught  cold,  but  when  added  to  this,  we 
have  a  situation  where  the  accident,  which  is  supposed  to  have 
caused  these  very  serious  consequences,  is  supported  by  no  proof 
except  the  deceased's  own  statement  uncorroborated  in  any  wise 
etxc^t  the  fact  that  he  did  have  a  swollen  finger  (which  by  the 
way  the  co-employee  states  he  examined  but  without  finding  any 
evidence  of  a  sliver),  it  seems  to  me  that  a  finding  that  the 
deceased's  death  was  due  to  the  sHver  in  his  thumb  is  entirely 
nnsDpported  by  such  evidence  as  the  courts  allow  us  to  make 
awards  upon,  and  I,  therefore,  advise  that  the  award  be  rescinded. 

On  the  15th  day  of  January,  1919,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


Lynch  and  Sayer,  Commissioners,  concur. 
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In  the  Matter  of  the  Ckim  of  Bj,tb  Hansen,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Fetbb  Hansen,  against  Auebican  Real  Estate 
CoMPAHT,  Employer ;  Emfloyebs'  Liability  Assuoancb  Com- 
PANT,  Insurance  Carrier 

Case  No.  58469 

(Decided  January  16,  1919) 

IninriH  sustained  by  Peter  Hauen  mnltlng  la  hla  death  while  em^oyed  u 
a  seoeral  mechanic  and  engineer  hy  th»  American  Keal  Estate  Company. 
On  the  Tth  day  of  April,  191S,  Peter  Hansen,  the  huabsnd  ol  claimant 
herein,  died  while  employed  as  a  general  mechanic  and  engineer  by  the 
American  Real  Estate  Company  in  a  large  apartment  house  heaited  by 
three  boilers.  On  April  7,  1918,  the  regular  flreman  having  failed  to 
appear,  the  deceased,  aa  his  duty  was,  started  to  Are  the  boilers.  While 
doing  80,  he  became  dizzy,  lost  muscular  control  of  one  1^  and  began  to 
stagger.  He  was  taken  to  a  hospital,  having  fallen  to  the  floor  uncon- 
scious with  paralyais  of  the  left  aide  of  body.  He  died  a  few  hours  after 
admission  to  the  hospital.  An  award  in  this  case  has  been  made  on  the 
ground  that  the  death  was  the  result  of  an  industrial  accident.  The 
insurance  carrier  eglced  for  a  rehearing  before  the  full  Commission  on 
the  ground  that  no  proof  has  been  adduced  that  the  death  was  due  to  an 
industrial  accident.  Held,  upon  the  r^earing  and  the  consideration  of 
all  the  facts  in  the  case,  that  the  CommissitMi  decided  that  there  is  no 
proof  that  the  death  was  due  to  an  industrial  accident;  that  the  award 
already  made  should  be  reversed  and  the  claim  dismissed  for  utter  failure 
of  proof  of  an  industrial  accident. 

Claimant  asks  compensation  as  the  widow  of  Peter  Hansen 
who  died  on  the  Tth  day  of  April,  1918.  The  deceased  was  a 
general  mechanic  and  engineer  for  his  employer  and  had  oversight 
of  a  large  apartment  house  which  was  heated  by  three  boilers. 
It  was  his  duty  in  case  the  regular  fireman  for  the  boilers  failed 
to  work,  to  see  that  the  boilers  were  kept  going  so  that  heat  was 
furnished  to  the  apartment.  On  the  7th  day  of  April,  1918,  the 
regular  fireman  for  these  boilers  failed  to  put  in  an  appearance 
and  Ht.  Hansen,  as  his  duty  was,  himself  started  to  fire  the 
boilers.     The  only  witness  who  knew  anything  about  how  Mr. 
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Hansen  came  to  meet  his  death,  testified  as  follows:  "Q.  Thai 
what  happened  ?  A.  Well,  he  was  shoveling  this  coal  and  beads 
of  sweat  was  rolling  off  him.  I  said  to  him,  '  Peter,  how  do  you 
feel  this  morning ! '  He  says,  '  I  feel  all  right,  only  I  got  a  sort 
of  little  dizzy  headache.'  After  I  had  been  talking  to  him  about 
fifteen  minutes  *  *  *.  Q.  Was  he  working  while  you  were 
talking?  A,  He  was  shoveling  coal  into  the  fomace  and  had 
closed  up  one  furnace  and  walked  over  to  the  other  furnace  and 
started  to  shovel  coal  in  that,  and  then  he  started  to  walk  up 
and  down,  and  we  were  talking  on  different  subjects,  'about  boats 
and  different  things  like  that,  and  what  we  were  going  to  do  dur- 
ing the  summer,  and  all  stuff  like  that,  and  the  first  thing  you 
know  be  started  to  get  lame  in  one  leg  and  kept  passing  up  and 
down  the  room  like  a  lion  would  in  his  cage.  I  says,  '  What  is 
the  matter,  Peter?  Don't  you  feel  welH '  He  says,  '  I  am  aU 
right,  only  for  this  little  dizzy  headache  I  got.*  He  started  to 
sort  of  drag  one  leg  behind  him  and  commenced  to  stagger.  Then 
I  says,  He  got  sort  of  pale  in  the  face,  you  know.  So  I  took  a 
hold  of  him  and  sat  him  down  in  the  chair  in  the  boiler  room.  I 
thought  probably  it  was  just  a  weak  spell,  and  when  I  saw  he 
didn't  seem  to  pull  out  of  it,  I  took  and  carried  him  in  the  chair 
out  in  the  air.    I  thought  the  air  would  do  him  some  good." 

The  claimant  was  thereafter  moved  to  the  Lincoln  Hospital 
where  the  following,  among  other  things,  was  put  upon  the 
hospital  record:  —  Diagnosis,  hemipligia  on  left  side,  sudden; 
XHsposition,' taken  to  hospital;  Personal  History,  chief  complaint, 
coma;  Family  History,  negative;  Previous  Personal  History, 
Kidney  trouble  for  past  three  years ;  Present  Illness,  two  hours 
before  admission;  patient  suddenly  became  restless  complaining 
of  right  sided  headache  and  vomiting.  Fell  to  the  floor  uncon- 
scious with  paralysis  of  left  side  of  body. 

An  award  has  been  made  on  the  ground  that  the  death  was  the 
result  of  an  industrial  accident  and  the  insurance  carrier  has 
asked  for  a  re-hearing  before  the  full  Commission,  on  the  ground 
that  there  is  do  proof  that  the  death  was  due  to  an  industrial 
accident. 
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Thomas  D.  Price,  for  claimant 
J.  F.  Connor,  for  insurance  carrier. 

Lton,  Commissioner. —  The  death  certificate  states  cause  of 
death,  "  chronic  interstitial  nephritis ;  arterio  sclerosis ; 
hemopl^ia  due  to  cerebral  hemorrhage."  A  pbysician  was  called 
who  testified  that  sometime  before  claimant's  death,  be  treated 
him  for  nephritis,  that  the  deceased  recovered  and  got  to  feeling 
pretty  well-and  went  back  to  work.  So  far  as  I  can  see,  there 
is  not  a  syllable  of  evidence  to  show  that  the  deceased  suffered 
any  accident,  with  the  exception  of  the  proof  that  he  was  shoTcling 
coal  in  the  regular  course  of  his  employment,  in  firing  the  boilers. 
The  witness  states  that  he  was  perspiring  profusely  at  the  time  he 
found  him.  Unless  we  are  to  hold  that  an  accident  happens  to 
every  man  who  works  hard  and  is  taken  sick  in  the  course  of  his 
arduous  labors,  I  do  not  see  how  we  can  find  that  the  death  of  the 
deceased  in  this  case  was  due  to  an  accidental  injury.  It  is  true 
that  Mr.  Hansen's  general  duties  were  that  of  mechanic  and 
engineer,  but  on  occasions  it  was  hia  duty  also  to  fire  the  boilers, 
and  an  industrial  accident  is  not  made  out  every  time  a  workman 
changes  his  employment  and  does  something  laborious. 

So  far  as  I  can  see  from  the  evidence,  Mr.  Hansen  was  doing 
nothing  more  than  any  laborer  would  be  required  to  do  in  firing 
these  boilers.  The  award  seems  to  have  been  made  on  the  theory 
that  because  Mr.  Hansen  was  doing  laborious  work  and  had  a 
stroke  of  apoplexy  while  he  was  doing  it,  his  paralysis  was  due  to 
an  industrial  accident.  If  that  were  the  true  rule  then  every 
man  who  dies  while  doing  laborious  work  would  be  entitled  to 
compensation  whether  he  was  doing  bis  r^ular  work  or  not 

The  case  seems  to  me  to  be  fairly  well  covered  by  the  decision  of 
the  Court  of  Appeals  in  the  case  of  Alpert  v.  Powers  (223  N.  T. 
97)  where  the  court  held  that  a  woi^man  who  received  a  hernia 
while  doing  his  ordinary  every  day  duties  had  not  received  hia 
injury  by  an  industrial  accident.  The  Alpert  case  was  sent  back 
to  the  Commission  for  further  bearing  and  the  Commission  there- 
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after  found  that  no  accident  took  place,  being  compelled  to  do  so 
upon  tile  facts  in  the  case  and  the  decision  of  the  Court  of  Appeals., 
The  case  in  not  very  dissimilar  from  the  case  of  Hansen  t.  Turner 
Construction  Company  (224  N.  Y,  331),  also  reversed  by  tho 
Court  of  Appeals.  In  that  case  the  court  said:  "  There  was  no 
evidence  whatever  of  traumatism  or  concussion  received  at  that 
time;  or  that  big  death  was  in  an;  way  caused  by  an  injury  then 
received.  Under  such  circumstances,  I  do  not  see  how  on  award 
could  be  made.  If  ao,  it  had  for  its  basis  a  mere  guess  or  con- 
jecture. The  Workmen's  Compensation  Law  should  receive  a 
liberal  construction  but  it  ought  not  to  be  so  construed  as  to  take 
money  from  one  person  and  give  it  to  another  without  any  l^al 
basis  therefor.  To  hold  otherwise  would  be  simply  to  make  the 
employer  an  insurer  of  his  employee,  and  this  the  l^islature  has 
not  as  yet  done." 

I  cannot  from  the  testimony  in  this  case  work  out  any  causal 
connection  between  any  accidental  personal  injury  and  the  dec^ 
dent's  death.  If  the  decedent's  death  was  caused  by  heavy  exertion, 
it  seems  to  me  that  it  was  only  such  an  exertion  as  any  man  firing 
a  boiler  would  be  subjected  to,  but  the  medical  testimony  seems  to 
preponderate  in  favor  of  a  finding  that  under  the  circumstances 
his  stroke  of  apoplexy  was  not  caused  by  an  exertion  at  all.  Dr. 
Beigelman  testified  that  in  going  over  a  great  many  cases  of  death 
from  apoplexy,  he  found  that  usually  they  were  not  caused  by 
exertion,  but  they  were  quite  as  apt  to  happen  when  the  victim 
was  not  imder  any  exertion  at  all,  while  sitting  in  a  chair  or  lying 
in  bed. 

I  think  the  award  already  made  must  be  reversed  and  the 
claim  dismissed  for  utter  failure  of  proof  of  an  industrial  acci- 
dent. 

On  the  15th  day  of  January,  1919,  the  Oommiasion  acted  on 
the  forgoing  matter  in  accordance  with  the  foregoing  opinion. 

Sayer,  Commissioner,  concurs ;  Lynch,  Commissioner,  dissents. 
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In  tte  Matter  of  the  Claim  of  Battista  Vuono  for  Compensa- 
□□der  the  Workmen's  CompeoBation  Law,  against  Transit 
DKVBLOPMEJirT   CoMPANY,  Employer  and  Self-Insurer 

Case  No.  77108 

1 

(Decided  January  15,  1019) 

Injaiiei  alleged  to  liAve  beeo  snstaised  I17  Battista  Vuono  while  emplofcd  bj 
the  Trantit  Development  Compaor. 

On  the  Ist  dey  of  November,  1917,  the  claimant,  BattUta  Vuono,  wa« 
injured,  it  it  alleged,  while  turning  rails  in  the  plant  of  liis  employer, 
reaulting  in  injury  to  his  back  and  a  "  general  brealc  down."  On  lis; 
le,  191S,  an  application  was  filed  with  the  Conuuiuion  for  compenaatiaD. 
A  hearing  was  bad  on  August  6,  1918,  and  compensation  was  awarded 
to  that  date.  The  matter  now  comes  before  the  Commission  again  on  a 
notice  of  appeal  served  bj  tbe  emplojer,  who  aaka  for  a  review  of  the 
case  before  the  full  Commission.  The  claim  having  been  referred  to  the 
medical  department  of  the  Commission,  that  department  reported  that 
there  was  no  evidence  of  contusion  or  sprain  to  the  claimant's  back,  and 
that  he  was  able  to  do  light  out  of  door  work,  and  later  a  report  b;  tbe 
chief  medical  examiner  for  tbe  Commisaion  showed  Uiat  claimant  was 
able  to  resume  some  work.  Tbe  insuranee  carrier  insists  that  claimant 
has  failed  to  prove  his  insbility  to  work  or  that,  if  that  exists,  it  was 
due  to  accident,  and  also  contends  that  claimant's  failure  to  give  due 
notice  of  injury  should  be  fatal  to  the  claim.  Held,  that  where  notice  to 
a  foreman  of  an  accident  so  apparently  trivial,  as  is  here  shown,  with 
the  consequences  as  serious  as  to  lead  to  this  long  continued  award,  fails 
to  meet  the  requirement  for  written  notice,  that  the  award  already 
made  be  rescinded  and  tbe  claim  disnriased. 

The  claimant  asks  compensation  for  injuries  said  to  have 
resulted  from  an  accident  on  the  Ist  day  of  November,  1917. 
He  states  in  his  application  for  compensation  that  he  was  injured 
while  "  turning  rails,"  "  that  a  rail  dragged  me  down."  Nature 
of  injury?  "  Injury  to  my  back."  In  answer  to  the  question, 
why  he  was  not  working,  he  replied,  "  On  account  of  general 
breakdown."  The  application  for  compensation  was  filed  with 
the  Commission  on  May  16,  1918.    On  August  6,  1918,  compen- 
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sation  was  awarded  to  date  at  the  rate  of  $8.65  per  week  and  the 
case  closed. 

The  employer  has  served  notice  of  appeal  from  the  award  and 
hiia  asked  that  tho  case  be  reviewed  by  the  full  Commiasion  before 
the  appeal  is  prosecuted.  On  July  9,  1918,  our  medical  depart- 
ment reported  that  there  was  no  remaining  evidence  of  contusion 
or  sprain  to  the  claimant's  hack,  hut  that  there  were  suspicions 
of  a  pulmonary  condition  and  advised  that  a  sputum  and  radio- 
graph examination  be  had  and  wad  of  the  opinion  that  the  claimant 
was  flhle  to  do  li^t  out-of-door  work.  On  August  6,  1918,  our 
chief  medical  examiner  reported  that  there  was  no  organic  injury 
nor  were  there  any  remaining  evidence  of  injury  and  that  the 
claimant  ought  to  be  able  to  resume  some  work.  The  insurance 
carrier  claims  that  there  is  no  proof  that  the  claimant's  inability 
to  work,  if  it  exists,  was  due  to  any  accident,  and  particularly  that 
the  failure  to  give  notice,  in  pursuance  of  fection  18  of  the  Com- 
penBati<Bi  Law,  ought  to  be  fatal  to  the  claim. 

I.  W.  Lambert,  for  claimant 

A.  Isaacson,  for  employer. 

Ltok,  Commissioner. —  The  proof  of  an  accident,  even  taking 
the  claimant's  word  at  its  face  value  is  extremerly  unsatisfactory. 
He  merely  states  that  he  got  a  dtrain  from  using  a  jack.  It  seems 
to  me  that  it  is  extremely  doubtful  whether  the  claimant's  present 
condition,  if  it  is  as  bad  as  he  claims  it  is,  can  be  traced  to  that 
£ort  of  sm  accident.  In  any  rvcnt,  with  the  unsatisfactory 
condition  of  the  evidence  in  regard  to  the  happening  of  the  acci- 
dent and  the  very  grave  doubt  as  to  its  consequences,  it  seems 
to  me  that  the  Commission  ought  to  be  very  careful  about  certify- 
ing that  the  employer  was  not  prejudiced  by  failure  to  give  the 
written  notice  called  for  by  section  18  of  the  Compensation  Law. 

It  seems  to  me  that  the  whole  trend  of  the  opinion  in  the  case 
of  Uorb  V.  Steams  (ISO  App.  Div.  138)  is  against  the  proposition 
that  under  the  facts  in  this  case  such  a  finding  can  be  made.  The 
proof  in  the  case  about  even  oral  notice  is  as  follows:  The  daim- 


d.,  Google 


Stats  Dbpaktheut  Bkpokts 


[VoL  18]  SUte  Indnitci^  Commiuion 

out  Bays  that  within  about  a  week  after  he  received  the  strain  his 
brother  who  was  a  sort  of  sub-foreman  over  him  told  his  foreman 
of  the  accident  There  is  no  proof  in  the  case  that  this  was  a  fact, 
except  the  claimant's  own  statement  that  his  brother  told  the  fore- 
man, and  an  admission  from  the  insurance  carrier  that  at  about 
that  time  the  brother  did  report  to  the  foreman  at  first  that  the 
claimant  was  sick  and  that  it  was  only  after  he  threatened  to  fire 
him  from  the  job,  that  the  brother  finally  stated  that  his  »icknesa 
was  caused  by  an  accident.  There  is  no  claim  that  this  foreman 
when  he  received  this  notice  passed  it  on  to  anyone  hi^er  up.  In 
the  Dorb  ease  the  injured  workman  suffered  an  inguinal  hernia 
which  necessitated  his  ceasing  work  on  July  third.  Three  or  four 
days  thereafter  he  went  to  the  place  of  his  employment  and 
informed  the  assistant  foreman  of  the  nature  of  his  injury,  but  diil 
not  give  him  the  time,  place  or  circmnstancea  thereof,  nor  did  he 
convey  to  the  foreman  any  intimation  that  he  intended  to  make  his 
accident  the  basis  of  a  claim  for  compensation.  It  was  the  duty  of 
the  assistant  foreman  to  report  the  accident  to  the  employer,  but  he 
failed  to  do  so.  The  court  reveraed  the  award  for  failure  to  com- 
ply with  section  18  of  the  Compensation  Law,  saying,  among 
other  things :  "  The  statute  casts  on  the  claimant  the  duty  of 
giving  notice  and  provides  what  kind  of  notice  it  shall  be,  and 
specifically  to  whom  it  shall  be  given,  and  the  plain  inference 
therefrom  is  that  the  claimant  cannot  rely  on  a  duty  which  his 
fellow-servant  or  foreman  owes  not  to  him  but  to  the  employer. 
The  claimant  cannot  excuse  his  own  default  by  alleging  the 
default  of  another  to  a  person  other  than  himself.  If  in  the 
present  case  the  information  which  the  claimant  gave  the  assistant 
foreman  had  been  passed  along  by  the  latter  to  his  superiors,  in 
such  a  way  as  to  arrest  the  attention  of  the  employer  and  excite  it 
into  activity  in  reference  to  the  accident,  or  in  other  words,  if  the 
purpose  of  the  statutory  notice  had  been  accomplished,  those  facts 
but  not  the  oral  notice  might  have  constituted  grounds  for  excusing 
the  clwmant's  default." 

In  this  case  the  oral  notice  to  a  foreman  of  an  accident  so 
apparently  trivial  as  is  here  shown  with  the  consequences  as  scri- 
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008  as  is  etvidflncect  hj  this  long  continued  award,  in  my  opinion 
does  not  meet  the  requirement  for  written  notice  giving  the  time, 
place  and  nature  and  cause  of  the  injury  within  the  decision  of 
the  Dorb  case,  and  I,  therefore,  advise  that  the  award  already 
made  be  rescinded  and  the  claim  dismissed  for  failure  to  give  the 
statutory  notice. 

On  the  15th  day  of  January,  1919,  the  Commidsion  acted  on  the 
forgoing  matter  io  accordance  with  the  foregoing  opinion. 


Lynch  and  Sayer,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Charles  Ntbboe,  against  Mills 
EsTATi:,  Employer;  jEtita  Life  Imsurance  CoMPABrr,  Insur- 
ance Carrier 

Case  No.  105290 

(Decided  Jumarj  10,  1819) 

Injnriw  natAimd  by  QiaTlM  HjbiM  in  the  menth  of  FebnaiT,  191S,  while 
employed  by  the  Milli  eeUte,  in  the  Hills  Building,  Hew  York  dty. 

Duriag  the  month  of  February,  191S,  tlte  claimant,  Charles  Xybroe, 
while  employed  at  work  for  the  MJlle  estate,  in  the  Mills  Building,  New 
York  city,  and  while  in  the  regular  course  of  his  employment,  stepped 
upon  a  loose  tack,  which  pierred  the  sole  of  his  shoe  into  the  foot.  Ha 
continued  working  until  the  middle  part  of  April  or  the  first  part  of 
Uay,  although  his  foot  had  grown  somewhat  Isine.  Subsequently  he  was 
taken  to  the  hospital  and  hia  little  toe  was  amputated,  and  after  that 
another  toe,  and  on  May  twenty-ninth  his  kg  was  amputated  at  the 
middle  thigh.  The  insurance  carrier  resists  the  claim  on  the  groimd 
that  there  was  no  convincing  proof  of  the  aceident,  and  alio  because  of 
Uie  alleged  failure  of  claimant  to  give  notice  of  injury.  In  the  present 
cue,  the  records  of  the  hospitsi,  where  he  was  taken,  show  that  the 
claimant  and  his  family  stated  that  the  infection  in  the  foot  was  due 
to  claimant's  having  cut  a  com.  It  was  shown,  moreover,  that  five 
months  before  claimant  rin  a  needle  in  his  foot.  This  laat  statement, 
howerer,  was  prepared  by  a  representative  of  the  insurance  carrier,  and 
claimant  alleges  that  it  was  signed  by  him  while  in  bed  suffering  with 
his  foot  and  without  understsjiding  what  ha  was  signing.  The  superin- 
tendent of  the  Mills  estate,  however,  admits  that  claimant  told  him  long 
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before  he  went  to  the  hospital,  and  while  he  was  still  workiTig,  that  h« 
had  punctured  his  foot  with  a  tadc.  The  claimant  now  allrges  that  the 
tack  did  actually  run  into  and  puncture  his  foot,  and  that  he  remembers 
taking  the  tack  out  of  his  shoe.  Beld,  that  the  employer  and  insurance 
carrier  were  not  prejudiced  by  failure  to  give  written  notice,  and  that 
the  fact  that  the  Mills  estate  has  continued  to  pay  the  claimant  his  full 
wages  since  his  disal)ility,  however,  proves  nothing,  because  it  is  perfectly 
proper  for  an  employer  to  continue  the  wages  of  an  old  and  faithful 
employee  if  he  wishes,  quite  apart  from  the  question  of  compensation, 
but  in  no  event  does  the  paym<ent  of  wages  by  the  employer  relieve  the 
insurance  carrier  from  the  payment  of  the  speciBed  number  of  weeks  for 
an  amputation.  If  the  employer  asks  it  the  amount  of  wages  which  he 
haa  received,  however,  from  the  Mills  estate  should  be  deducted  from  the 
total  of  288  wecka  allowed  for  the  loss  of  the  leg. 

An  award  has  been  made  in  this  caae  for  the  loss  of  a  1^  b; 
amputation  consequent  upon  endarteritis  obliterans,  following  an 
infection  caused,  as  it  is  claimed  by  the  claimant,  by  the  puncture 
of  his  foot  from  stepping  on  a  tack.  The  claimant  states  that 
while  about  his  regular  business  in  the  Mills  Building  at  15  Broad 
street,  New  York  city,  in  the  month  of  February,  1918,  he  stepped 
upon  a  loose  tack  which  pierced  through  the  thin  sole  of  his  shoe 
into  the  foot,  and  that  he  continued  working  until  the  latter  part 
of  April,  or  the  first  part  of  May,  although  the  foot  began  to  pain 
him  and  made  him  somewhat  lame.  He  was  afterwards  taken 
to  a  hospital  where  his  little  toe  was  first  amputated'and  after 
that  another  toe,  and  on  May  twenty-ninth,  his  I^  was  amputated 
at  the  middle  thigh. 

The  insurance  carrier  resists  the  claim,  on  the  ground  that 
there  is  no  competent  and  convincing  proof  of  the  accident,  and  on 
the  further  ground  that  the  employer  and  insurance  carrier  were 
prejudiced  by  the  failure  of  the  claimant  to  give  written  notice 
of  injury,  pursuant  to  subdivision  18  of  the  Compensation  Law. 

Claimant  in  person. 

James  Johnston,  for  insurance  carrier. 

Ltok,  Commissioner. — According  to  the  medical  authorities 
endarteritis  obliterans  is  a  disease  or  infection  which  gradually 
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occludes  or  closes  the  arteries  in  certain  parts  of  the  body.  The 
occlusion  prevents  the  circulation  of  the  blood,  and  unless  removed 
either  by  some  treatment  or  amputation,  causes  gangrene  and  the 
ultimate  loss  of  life.  It  does  not  appear  from  the  authorities  that 
the  disease  is  caused  bj  a  trauma,  but  our  medical  department  is 
of  the  opinion,  after  studying  the  literature,  that  a  more  or  less 
latent  form  of  this  disease  can  be  activated  and  accelerated  by  a 
trauma  which  oauses  infection.  I  think  there  can  be  no  question  . 
but  that  in  this  case,  the  infection  which  the  claimant  suffered, 
so  accentuated  and  accderated  his  previously  diseased  condition 
as  to  make  necessary  amputation  of  his  leg. 

The  decision  of  the  question  whether  the  claimant  received  an 
accident  in  the  course  of  his  employment  is  obscured  and  rendered 
extremely  difficult  by  the  conflicting  statements  made  by  the  claim- 
ant and  his  family  at  the  time,  and  before,  he  went  to  the  hospital, 
as  to  the  cause  of  his  trouble.  The  hospital  record  shows  and  the 
claimant  end  his  family  admit,  that  the  statement  was  made  to 
the  hospital  that  the  infection  was  due  to  hie  having  cut  a  com. 
There  is  also  in  the  record  a  statement  made  by  the  claimant 
dated  June  14,  1918,  to  the  effect  that  he  had  some  five  months 
before  stuck  a  needle  in  his  foot,  when  and  how  he  did  not  know. 
This  statement,  however,  was  prepared  undoubtedly  by  a  repre- 
sentative of  the  insurance  carrier  and  it  is  claimed  by  the  claimant 
that  it  was  signed  by  him  while  in  bed  suffering  with  his  foot,  and 
without  clearly  understanding  what  he  was  signing.  The  claim- 
ant's daughter  testified  that  the  statement,  that  the  trouble  came 
from  a  cut  com  got  into  the  hospital  record,  by  her  stating  to  the 
hospital  attendant  that  such  was  the  fact  and  that  her  only  reason 
for  so  stating  was  that  since  the  trouble  came  to  the  toe,  she  sup- 
posed it  must  have  come  from  a  com. 

These  statements  made  by  the  claimant  and  his  family  when 
taken  with  the  claim  now  made  that  the  claimant's  trouble 
originated  from  the  puncture  of  his  foot  by  a  tack,  are  very 
troublesome,  and  yet  there  is  proof  in  the  record  from  the  superin- 
tendent of  the  Mills  estate,  that  long  before  the  claimant  went  to 
the  hospital  and  while  he  was  still  able  to  work,  the  claimant  told 
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him  that  he  had  iJunctured  his  foot  with  a  tack.  In  any  event, 
the  claimant  now  ineistB  positively  that  he  rememhera  having 
punctured  his  foot  with  a  tack  and  remembers  taking  the  tack  out 
of  his  shoe.  I  think  this  testimony,  coupled  with  the  admisaion 
from  the  superintendent  of  the  employer,  that  he  was  informed  of 
the  accident  before  the  claimant  ceased  work,  and  the  presumption 
raised  by  section  21  of  the  Compensation  Law  is  sufficient  to 
warrant  the  finding  that  the  accident  happened  substantially  as  the 
claimant  now  daima. 

A  good  deal  of  stress  is  laid  by  the  insurance  carrier  upon  the 
failure  to  give  the  written  notice  called  for  hy  section  18  of  the 
Compensation  Law.  It  is  admitted  that  no  written  notice  of  the 
accident  was  given  the  employer.  The  testimony,  however,  from 
the  claimant's  daughter  is  that  within  two  or  three  days  after  the 
claimant  was  compelled  to  cease  work,  she  saw  the  snperinte^ident 
of  the  Mills  Building,  Hr.  Cronin,  and  told  him  that  her  father 
had  gone  to  the  hospital  with  a  bad  foot  caused  by  his  having 
stepped  upon  a  tack.  Mr.  Cronin,  after  his  direct  examination, 
Toluutered  the  statement  that  he  then  recalled  that  Mr.  Nybroe, 
while  he  was  still  working  in  the  Mills  Building,  told  him  of  the 
accident,  that  he  had  stepped  upon  a  tack,  so  that  the  responsible 
party  in  charge  of  the  plant  where  the  claimant  worked,  had 
knowledge,  before  disability  began,  of  the  accident,  and  I  suppose 
he  will  be  presumed  to  have  know  as  much  as  the  claimant  himself 
knew  about  the  possible  serious  consequences  of  a  tack  entering 
the  foot.  It  seems  to  me  that  he  certainly  knew  enough  to  warrant 
his  directing  the  claimant  to  a  responsible  physician  for  treatment 
if  he  thought  it  was  necessary,  and  I  think  with  his  knowledge  of 
the  accident  and  his  presumed  knowledge  that  it  might  be  serious, 
we  may  find  that  the  employer  and  insurance  carrier  were  not  pre- 
judiced by  failure  to  give  written  notice. 

The  case  is  a  border  line  case,  on  the  question  of  notice,  hut  I 
think  the  award  already  made  for  the  loss  of  the  1^  should  he 
affirmed.  However,  there  is  undisputed  proof  in  the  record  that 
the  employer  has  continued  to  pay  the  claimant  his  full  wages 
ever  since  his  disability.     If  the  employer  asks  it,  the  number  of 


^d  by  Google 


,db,  Google 


